
POWER PURCHASE AGREEMENT 

THIS AGREEMENT is made as of this 23rd day of May, 1997, by and between 

Borger Energy Associates, L.P. ("Seller"), a Delaware limited partnership with a principal 

place of business at Amarillo, Texas, and Southwestern Public Service Company 

("Southwestern"), a New Mexico corporation with headquarters in Amarillo, Texas (with 

Southwestern or Seller sometimes referred to hereinafter as "Party" and Southwestern and 

Seller sometimes referred to collectively as "Parties"), and is effective as of this date. 

WHEREAS, Seller agrees to construct and will own and operate an electric 

generating plant to be located near Borger, Texas, designed to have a capacity rating of 

approximately 216 megawatts, as more fully described in Section 2.1, identified as "the 

Facility"; and 

WHEREAS, Seller desires to sell electric energy and capacity to Southwestern and 

Southwestern desires to buy the same from the Seller; and 

WHEREAS, Seller has responded to Southwestern's Request for Proposals issued 

September 15, 1995, as amended, by which Southwestern requested proposals for 

supply-side resources and Southwestern has accepted Seller's offer on the terms and 

conditions set forth in this Agreement; 
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NOW THEREFORE, in consideration of the mutual covenants herein contained, 

the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the 

following: 

ARTICLE 1 

DEFINITIONS 

The capitalized terms listed in this Article 1 shall have the meanings set forth 

below whenever such capitalized terms appear in this Agreement, whether in the 

sinpular or the plural or in the present or past tense. Terms not listed in Article 1 shall 

have meanings as commonly used in Good Utility Practice or the English language, as 

appropriate. 

"AAA" means the American Arbitration Association or any successor organization. 

"Actual Capacity" shall mean, for any given point in time, the net electrical 

capacity that ca~ _be generated by the Facility and delivered to the Interconnection P(Jint. 

"Adjusted Non-Firm Energy Cost" means Southwestern's hourly adjusted average 

avoided energy cost computed in accordance with the PUCT regulation P.U.C. SUBST. 

R. 23.66(g) in effect on the date of this Agreement as set forth in Schedule F-6. 

"AEGIS" means Associated Electric and Gas Insurance Services and all of its 

affiliates and subsidiaries authorized by law to underwrite and provide insurance and all 

of their successors. 

"Agreement" means this Agreement between Seller and Southwestern, including 

Attachments A to j and their associated Schedules. 
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"Appraisal Procedure" shall mean a procedure whereby two independent 

appraisers, one chosen by Southwestern and one by Seller, shall mutually agree upon the 

determinations then the subject of appraisal. Southwestern or Seller, as the case may be, 

hall deliver a written notice to the other appointing its appraiser within fifteen (15) days 

after receipt from the other of a written notice appointing its appraiser. If within sixty 

(60) days after appointment of the two appraisers they are unable to agree upon the 

amount in question, a third independent appraiser shall be chosen within ten (1 0) days 

hereafter by the mutual consent of such first two appraisers or, if such first two 

appraisers fail to agree upon the appointment of a third appraiser, such appointment shall 

be made by the AAA, and shall be a disinterested Person qualified in the matter to be 

determined. The three appraisers shall make the determination in accordance with the 

ules of the AAA, and such determination shall be binding and conclusive on 

Southwestern and Seller. Each Party shall pay the costs of its own appraiser and shall 

hare equally in the costs, if any, of a third appraiser. 

"Automatic Generation Control," or "AGC," means the automatic regulation 

within predetermined limits of the power output of electric generators within a 

prescribed geographic area in response to changes in system load, system frequency, tie·· 

ine interchange, or the relation of these to each other, so as to maintain the scheduled 

ystem frequency or the established interchange with other geographic areas or both. 

his regulation is accomplished by pulses sent (or successor technology) through 

ommunication links between the Southwestern System Control Center dispatch 

omputer and each generator equipped for such control to change load on the generator. 

"Availability Factor," or "AF" means, for a given period of time, the hours during 

which the Facility was available for operation divided by the total hours during such 
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given period of time, expressed as a three-place decimal, as computed in accordance 

with the following equation: 

n 
AF = [PH - ( l: EDH, )] /PH 

;= 1 

Where: 

PH The number of hours in the period of determination exclusive 

of the equivalent number of hours for which the Facility was 

not available due to Excused Outage,. 

EDH, The equivalent derated or outage hours during hour "i." If 

during hour "i" no derate or outage occurs, or if such derate 

or outage was an Excused Outage, then for such hour "i, " 

the EDH is equal to zero. For other hours, the EDH is 

computed as follows: 

EDH; = SD/UAC, where: 

so, The size of the derate below UAC during hour "i" to 

the extent that such derate is not an Excused Outage. 

During hours in which the entire Facility is out of 

service for reasons other than an Excused Outage, SO, 

shall equal UAC,. 

UAC, The unimpaired Actual Capacity of the Facility during 

hour "i" assuming that no  the 

Facility occurred. 
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The summation index for the number of PH hours in the 

period of determination. 

n The total number of PH hours in the period of determination. 

"Btu" means British thermal unit of heat quantity. 

"Buyout Price" shall have the meaning set forth in Section 7.2. 

"Capacity" means the amount of net power output of the Facility that can be 

delivered to the Interconnection Point and measured in whole MW. 

"Capacity Payment" means the Payment for Contract Capacity as set forth in 

Section 5.2. 

"Capacity Test" means the test performed in accordance with Section 2.6(C) to 

determine the Contract Capacity of the Facility. 

"Capacity Retest" means the test performed in accordance with Section 2.6(0) to 

redetermine the Contract Capacity of the Facility. 

"Catastrophic Equipment Failure" means a sudden unexpected failure of Seller's 

equipment which (1) substantially reduces or eliminates the capability of the Facility to 

produce Capacity and Energy, and (2) is beyond the reasonable control of Seller and 

could not have been avoided by appropriate design, manufacturing, construction, 

operating, or maintenance practices, in accordance with Good Utility Practice. 

Catastrophic Equipment Failure does not include failure of Seller's equipment caused by, 

or arising from, a mechanical or equipment breakdown attributable to wear and tear 

normally experienced in power generation materials and equipment and their assembly 

and operation. 

"Ceiling Price'' shall have the meaning set forth in Section 7.2. 
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"Cogeneration Commercial Operation" means that the Facility shall have met all 

of the conditions specified in Section 4.8. 

"Cogeneration Commercial Operation Date" means the first day the Facility 

achieves Cogeneration Commercial Operation. 

"Cogeneration Commercial Operation Deadline Date" means the date twelve (12) 

months after the Proposed Cogeneration Commercial Operation Date. 

"Cogeneration Contract Capacity" means the electrical capacity of the Faci I ity, in 

whole MW, determined by the most recent Capacity Test, or Capacity Retest, which 

Seller shall provide and Southwestern shall receive during Phase II in accordance with 

the· terms of this Agreement. 

"Combustion Turbine Commercial Operation" means that the Facility shall have 

met all of the conditions specified in Section 4.7. 

"Combustion Turbine Commercial Operation Date" means the first day the Facility 

achieves Combustion Turbine Commercial Operation. 

"Combustion Turbine Commercial Operation Deadline Date" means the date 

twelve (12) months after the Proposed Combustion Turbine Commercial Operation Date. 

"Combustion Turbine Contract Capacity" means the electrical capacity of the 

Facility, in whole MW, determined by the most recent Capacity Test or Capacity Retest, 

which Seller shall provide and Southwestern shall receive during Phase I in accordance 

with the terms of this Agreement. 

"Commission(s)" means any of the state or federal regulatory agencies having 

jurisdiction over Southwestern. 

"Committed CT Capacity" means the minimum Capacity expected to be delivered 

by Seller during Phase I and is equal to 192 MW. 
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"Committed Cogeneration Capacity" means the minimum Capacity expected to be 

delivered by Seller during Phase II and is equal to 216 MW, unless adjusted pursuant to 

Section 6.3(D). 

"Completion Security Fund" means the fund maintained by the Seller as provided 

for in Section 6.1. 

"Construction Finance Closing Date" means the date Seller achieves Financial 

Closing. 

"Contract Capacity" means Combustion Turbine Contract Capacity during Phase I 

and Cogeneration Contract Capacity during Phase II. 

"Contract Interest Rate" means a rate of interest per annum (computed on the 

basis of a year of three hundred sixty-five (365) days) equal to the lower of (a) the 

interest rate specified in 18 C.F.R. § 35.19a(a)(2)(iii)(A) as the same may be changed from 

time to time plus one percent (1 %) per annum or, if no longer published, another 

mutually agreed similar rate, or (b) the maximum rate permitted by law. 

"Contract Year" means each twelve (12) months that begins on the day after the 

Cogeneration Commercial Operation Date or its anniversary. 

"Contractor Milestone Dates" shall have the meaning set forth in Section 4.5. 

"Correction Period" shall have the meaning set forth in Section 9.7(8). 

"Cumulative Extended Term Bonus".shall mean the sum of the amounts paid to 

Seller during each month of the Extended Term under Sections 5.2(C)(ii) or 5.2(C)(iv)(b) 

that exceed the Capacity Payment that otherwise would have been paid Seller for such 

month but for the application of such Sections. 

"Cumulative Initial Term Bonus" shall mean the sum of the amounts paid to Seller 

during each month of the Initial Term under Sections 5.2(C)(ii) or 5.2(C)(iv)(b) that 
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exceed the Capacity Payment that otherwise would have been paid Seller for such month 

but for the application of such Sections. 

"Debt Base Case Proforma" shall mean the base case financial proforma for the 

Seller as accepted and used by the Senior Lender as of the Construction Finance Closing 

Date. 

"Delivery Excuse" shall have the meaning set forth in Section 11.5. 

"Discharge Notice" means the notice provided by Southwestern to Seller in 

accordance with Section 3.5. 

"Discharge Notice Date" means the date Southwestern provides the Discharge 

Notice to Seller. 

"Dispatch" means the schedule and control by Southwestern, directly or 

indirectly, manually or automatically, of the generation of the Facility in order to increase 

or decrease the electrical energy delivered from the Facility to the Interconnection Point, 

as determined solely by Southwestern. 

"Early Termination Date" shall have the meaning set forth in Article 7. 

"Emergency" means a condition or situation that, in the sole judgment of either 

Southwestern or SPP, affects or will affect Southwestern's ability, or the ability of any 

member of SPP, to maintain safe, adequate, and continuous electric service. 

"Energy" means the amount of electrical output of the Facility delivered to the 

Interconnection Point and measured in whole MWh. 

"Energy Payment" means the Payment for Energy, as set forth in Section 5.4. 

"Environmental Contamination" means the presence of hazardous wastes, 

hazardous substances, hazardous materials, toxic substances, hazardous air, and other 

hazardous pollutants, and toxic pollutants, as those terms are used in the Resource 
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Conservation and Recovery Act, the Comprehensive Environmental Response, 

Compensation and Liability Act, the Hazardous Materials Transportation Act, the Toxic 

Substances Control Act, the Clean Air Act, the Clean Water Act, the Safe Drinking Water 

Act, the Oil Pollution and Hazardous Substances Control Act, and any other and all 

other applicable federal, state, and local laws and regulations as amended, at such levels 

or quantities or location, or of such form or character, to be in violation of said federal, 

state, and local laws and regulations. 

"EPC Contract" means the contract between Seller and the EPC Contractor for 

engineering, procurement, and construction of the Facility. 

"EPC Contractor" means the Person that Seller contracts with for engineering, 

procurement, and construction of the Facility. 

"Estimated Phase II Actual Capacity" means the maximum Capacity expected to be 

delivered by Seller during Phase II and is equal to 239 MW. 

"Event of Default" means an event as defined in Article 10 that confers a 

contractual right upon a Party to terminate the Agreement. 

"EWG" means an exempt wholesale generator pursuant to 15 U.S.C. § 79z-5a. 

"Existing Taxes" shall have the meaning set forth in Section 17.4. 

"Excused Outage" means a derate or outage of the Facility caused by Force 

Majeure or Delivery Excuse. 

"Extended Term" shall have the meaning set forth in Section 3.1. 

"FERC" means the Federal Energy Regulatory Commission. 

"Facility" means all of the following the purpose of which is to produce and sell 

electricity: Seller's equipment, property, buildings, generators, transformer(s), boiler(s), 

breakers, and necessary transmission lines to connect to the Interconnection Point, 
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protective and associated equipment, improvements, and other tangible and intangible 

assets, property rights, and contract rights reasonably necessary for the construction, 

operation, and maintenance of the electric generating facility that is the subject of this 

Agreement. 

"Fair Market Value" of any property as of any date shall mean the cash price 

obtainable in an arm's length sale between an informed and willing buyer (under no 

compulsion to purchase) and an informed and willing seller (under no compulsion to 

sell) of the property in question. If the Parties are unable to agree upon a determination 

of Fair Market Value, such Fair Market Value shall be determined in accordance with the 

Appraisal Procedure. 

"Financial Closing" shall have the meaning set forth in Section 4.3(C). 

"Financing Documents" means the loan and credit agreements (including the 

Senior Mortgage), notes, bonds, indentures, security agreements, lease financing 

agreements, interest rate exchanges, or swap agreements and other documents relating to 

the development, bridge, construction and/or the permanent financing for the FacilitY, 

including any credit enhancement, credit support, working capital financing, or 

refinancing documents, and any and all amendments, modifications, or supplements to 

the foregoing that may be entered into from time to time. 

"Fixed O&M Payment" means the Payment for the Facility's fixed operation and 

maintenance expenses, as set forth in Section 5.3. 

"Fixed Payment" means the Capacity Payment plus the Fixed O&M Payment. 

"Floor Price" shall have the meaning set forth in Section 7.2. 

"Force Majeure" shall have the meaning set forth in Section 11.1. 
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"Fuel Agreements" means the agreements for the delivery or transportation of fuel 

to the Facility's combustion turbines, including without limitation, the Gas Supply 

Agreement between Southwestern Public Service Company and GPM Gas Corporation 

dated December 1, 1995, as amended from time to time with Southwestern's approval 

pursuant to Section 9.1 (B). 

"Fuel Contract Criteria" shall have the meaning set forth in Section 9.1. 

"Fuel Delivery Failure" means any failure of the delivery of fuel to the Facility 

under any Fuel Agreement to the extent such failure is not caused by Seller. 

"Fuel Management Agreement" means the agreement to be negotiated under 

Section 9.1 (B). The Fuel Management Agreement shall not be considered a Fuel 

Agreement. 

"Fuel Price" shall have the meaning set forth in Section 5.4. 

"GDPIPD" shall mean the Gross Domestic Product Implicit Price Deflator 

published in the National Income and Product Account by the U.S. Department of 

Commerce. 

"Good Utility Practice" means any of the practices, methods, and acts (including 

but not limited to the practices, methods, and acts engaged in or approved by a 

significant portion of the electric utility industry that, at a particular time, in the exercise 

of reasonable judgment in light of the facts known or that should reasonably have been 

known at the time a decision was made, could have been expected to accomplish the 

desired result consistent with good business practices, reliability, economy, safety, and 

expedition. 

"Guaranteed Heat Rate" means the heat rates set forth on Schedule F-4. 

"Hazardous Materials" shall have the meaning set forth in Section 4.3(B). 
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"Initial Term" shall have the meaning set forth in Section 3.1. 

"Interconnection Facilities" means all the land, easements, materials, equipment, 

and facilities installed for the purpose of interconnecting the Facility and Southwestern's 

electric system so as to permit the transfer of electric energy and capacity in either 

direction, including but not limited to connection, transformation, switching, metering, 

relaying, and communication and safety equipment, and any necessary additions and 

reinforcements to Southwestern's system required for safety or system security as a direct 

result of the interconnection between the Facility and Southwestern's system. 

"Interconnection Point" shall have the meaning set forth in Section 2.3. 

"Issuer" means the financial institution or company that issues or maintains the 

Completion Security Fund in accordance with Section 6.1 (B). 

"Junior Debt" means obligations of Seller to any Person, which obligations are 

subordinate in priority, right of payment, and remedies to the subordinate debt secured 

by the Subordinated Mortgage. 

"kW" shall mean kilowatt. 

"Lender's Possession Right Period" means the period of time specified in Section 

1 0.6(B). 

"Lioyds Companies" means one or more Lloyds insuring syndicates which are 

participants in good standing in the London insurance market, provided that such 

insuring syndicate sells policies providing the type of coverages required under Article 

13 and Attachment I through an authorized United States agent or broker in compliance 

with Texas law. 

"Major Maintenance Outage" means an outage resulting from scheduled major 

maintenance, which shall not occur more frequently than every fifth year. 
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"Metering Device(s)" means all meters, metering equipment, and data processing 

equipment used to measure, record, or transmit data relating to the electric energy or 

capacity of the Facility. 

"Milestone Deadline Date" means the date twelve (12) months after the Proposed 

Milestone Date. 

"Minimum Load Level" means 75.3% of Actual Capacity on a per generating unit 

basis during Phase I and the level of Non-Dispatchable Capacity and Energy during 

Phase II. 

"Minimum Steam Quantity" shall mean the maximum quantity of steam, in 

pounds per hour, capable of being produced by the Facility for delivery to Phillips when 

Facility combustion turbines are operated, without the use of duct firing, at a one 

hundred percent (1 00%) load level, as established by the testing for the Cogeneration 

Commerical Operation Date. 

"MMBtu" means millions of Btus. 

"MVAR" means megavolt-ampere reactive. 

"MW" means megawatt. 

"MWh" means megawatt-hour. 

"NERC" means the North American Electric Reliability Council or any successor 

organization. 

"Net Electrical Output" means all of the Facility's electric generating output 

(which shall not include any amount of generating output for the use of any other party, 

unless otherwise agreed to by Southwestern) net of the Facility's own auxiliary electrical 

requirements and any transmission losses between the Facility and the Interconnection 

Point, as measured by meters owned by Southwestern. 
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"Net Heat Rate" means the Net Electrical Output divided by the total fuel 

consumed to produce the Net Electrical Output, expressed in MMBtu per MWh. 

"Net Pretax Cash Flow" shall mean, for any period, the Project Revenues less 

Project Expenses, with such changes in the definition of such term for the purposes of 

this Agreement as are set forth, consistent with the definition of Project Expenses and 

Project Revenues, in the Financing Documents for the Senior Debt, which changes 

Southwestern shall approve, such approval not to be unreasonably withheld. 

"NMPUC" means the New Mexico Public Utility Commission. 

"Non-Dispatchable Capacity and Energy" means that portion of the Facility's 

Capacity and Energy that is not subject to scheduling or control by Southwestern. 

"Notice of Arbitration" means the notice given to the other Party by the Party 

submitting a disputed matter to arbitration. 

"Offered Price" shall have the meaning set forth in Section 7.4. 

"Off-Peak Hours" means all hours of a calendar day that are not On-Peak Hours. 

"Off-Peak Month" means any calendar month that is not an On-Peak Month. 

"On-Peak Hours" means the hour ending 0700 through the hour ending 2200 

(Central Standard Time or Central Daylight Time as applicable), Monday through 

Saturday. Hours occurring on holidays, as observed, shall not be considered On-Peak 

Hours. 

"On-Peak Month" means the calendar months of May, June, July, August, and 

September. 

"Operating Committee" means one representative each from Southwestern and 

Seller pursuant to Section 9.2. 
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"Operating Records" means all agreements associated with the plant, operating 

logs, blueprints for construction, invoices for all equipment in the plant, operating 

manuals, all warranties on equipment, and all documents, whether in printed or 

electronic format, that the Seller uses or maintains for the operation of the plant. 

"Payment" means the transfer of money from Southwestern to the Seller under this 

Agreement. 

"Permitted Delay" means the sum of (i) the period of time Seller's performance or 

the performance of Seller's third-party contractor is delayed by any events of Force 

Majeure or Delivery Excuse, and (ii) the number of days after September 30, 1997, and 

before the Discharge Notice Date, exclusive of the number of days, if any, for which 

Southwestern funds construction of the Facility after September 30, 1997, pursuant to the 

Partial Assignment dated February 26, 1997, as amended. 

"Permitted Encumbrance" means: 

(a) liens specifically permitted or required by, or created by, any 

Financing Document for the Senior Debt; 

(b) liens with respect to purchase money or capital lease obligations to 

finance Facility assets that are readily replaceable personal property with a 

principal balance not to exceed $5,000,000 in the aggregate outstanding; 

(c) liens on cash collateral· and related investments held as cash cover 

with respect to debt covered by item (b) above; 

(d) liens for taxes which are either not yet due or are the subject of a 

good faith contest by the Partnership; 

(e) any exceptions to title which are contained in the title policy 

delivered to the Senior Lender on the Construction Finance Closing Date; 
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(t) liens in connection with workmen's compensation, unemployment 

insurance, or other social security or pension obligations; 

(g) mechanic's, workmen's, materialmen's, supplier's, construction or 

other like liens arising in the ordinary course of business or incident to the 

construction or imposed by law, operation, repair or restoration of the Facility (i) 

in respect of obligations which are not yet due or which are the subject of a good 

faith contest or (ii) which are subject in full to bonding arrangements or fully 

insured by the Facility title policy; 

(h) deposits or pledges to secure statutory obligations or appeals; 

releases of attachments, stays of execution or injunctions; performance bids, 

contracts (other than for the repayment of borrowed money) or leases; or for 

purposes of like general nature arising in the ordinary course of business; 

(i) liens provided pursuant to the Subordinated Mortgage; and 

(j) liens substantially similar to any of the foregoing liens (other than in 

clause (e)), provided that any such lien shall not constitute a material adverse 

effect on the Seller or the Facility. 

"Person" shall mean an individual, partnership, corporation, business trust, joint 

stock company, trust, unincorporated association, joint venture, or other entity of 

whatever nature. 

"Phase I" means the period starting with the day after the Combustion Turbine 

Commercial Operation Date and ending on the Cogeneration Commercial Operation 

Date. 

"Phase II" means the remaining Term (including, if applicable, any Extended 

Term) commencing the day after the Cogeneration Commercial Operation Date. 
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"Phillips Initial Term" shall mean the term of the Phillips Steam Agreement 

exclusive of any extensions or renewals of such term. 

"Phillips Steam Agreement" shall mean the Steam Sales and Operating Agreement 

between Seller and Phillips Petroleum Company, a draft of which, dated May 7, 1997, 

has been provided to Southwestern, and an executed version of which is to be provided 

to Southwestern in accordance with Section 3.6. 

"Project Debt Service" shall mean, for any period, the sum of all regularly 

scheduled payments due any Senior Lender with respect to the Senior Debt and any 

junior lender with respect to any junior Debt (including without limitation, principle, 

interest, and interest rate hedging fees) with such changes in the definition of such term 

for the purposes of this Agreement as are set forth in the Financing Documents for the 

Senior Debt or junior Debt, as applicable; which changes Southwestern shall approve, 

such approval not to be unreasonably withheld. 

"Project Expenses" shall mean, for any period, all payments made for the debt 

interest and debt repayment, operation or maintenance of the Facility including, without 

limitation, (i) payments for Project Debt Service; (ii) payments due and payable in 

connection with the Facility Site; (iii) expenses of managing, administering and operating 

the Facility (including without limitation any management fees payable to Seller or its 

Affiliates), and of maintaining it in good repair and operating condition; (iv) fuel purchase 

procurement and transportation costs; (v) direct operating and maintenance costs of the 

Facility associated with the production of electricity for Southwestern (including without 

limitation, all payments due and payable under the Facility's operations and maintenance 

contract); (vi) insurance costs; (vii) all taxes payable by Seller (including, without 

limitation, sales and excise taxes payable by Seller with respect to the sale of electric 
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energy and process steam, franchise taxes payable by Seller but excluding federal, state 

and local income taxes payable by Seller); (viii) costs and fees incurred in connection 

with the obtaining and maintaining in effect any governmental approval; (ix) legal, 

accounting, and other professional fees incurred in connection with any of the foregoing 

items; (x) Facility capital expenditures made by Seller; (xi) the net amounts payable (or 

minus the net amounts receivable) under any foreign exchange protection agreements; 

and (xii) all amounts paid or contributed to a reserve account with respect to any of the 

foregoing or otherwise required or permitted by the Financing Documents with the 

Senior Lender; and any other payments reasonably consistent with the above listing, 

payable by Seller with a normal payment priority pursuant to the Financing Documents 

for the Senior Debt greater than or equal to Project Debt Service for such period, with 

such changes in the definition of such term for the purposes of this Agreement as shall 

be set forth in the Financing Documents for the Senior Debt, which changes 

Southwestern shall approve, such approval not to be unreasonably withheld. 

"Project Lender(s)" means the lender(s) providing the initial construction and/or 

permanent debt financing for the Facility, and any fiscal agents, trustees, or other 

nominees acting on their behalf. 

"Project Permits" means the authorizations, permits, approvals, and other 

requirements of law with which Seller must.comply pursuant to Section 14.5. 

"Project Revenues" shall mean, for any period, the sums of all revenue received 

by the Facility from any source. 

"Proposed Cogeneration Commercial Operation Date" means the date set forth in 

Section 4.1 of this Agreement, as such date may be revised pursuant to Section 4.1 
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"Proposed Combustion Turbine Commercial Operation Date" means the date set 

forth in Section 4.1 of this Agreement, as such date may be revised pursuant to Section 

4.1. 

"Proposed Milestone Date" means, for the milestones set forth in Section 4.3, the 

date set forth by which Seller is required to achieve the specified milestone in the 

development of the Facility, as such date may be adjusted in accordance with the terms 

hereof. 

"PUCT" means Public Utility Commission of Texas. 

"PUHCA" means the Public Utility Holding Company Act, 15 U.S.C. Section 79 

"Qualifying Facility" or "QF" means a facility certified as a qualifying facility 

pursuant to § 210 of the Public Utility Regulatory Policies Act of 1978, 16 U.S.C.A. § 

824a-3, and 18 CFR § 292.207, and their successor provisions, if any. 

"RTU" means Remote Terminal Unit. 

"Scheduled Outage" means any planned removal of the Facility from service or 

reduction in the Facility's Actual Capacity for the purpose of performing any 

maintenance or inspection set forth in the maintenance schedule in Section 9.3 and 

provided that the duration of such outage does not exceed the limits set forth in Section 

9.3. 

"Seller" means the owner of the Facility as designated in the first paragraph of this 

Agreement. 

"Seller's Backup Metering" means meters maintained by the Seller that, in the 

event of a failure of primary Metering Devices, may be used to verify Energy and 

Capacity produced by the Facility. 
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"Seller Financing Documents" shall mean those Financing Documents executed 

by the Seller. 

"Seller's Interconnection Facilities" means all Interconnection Facilities on Seller's 

side of the Interconnection Point. 

"Seller's Minimum Equity Commitment" means the equity contribution described 

in Section 6.6. 

"Senior Debt" means the obligations of the Seller to any lender pursuant to the 

Financing Documents, including without limitation, principal of, premium and interest 

on indebtedness, fees, expenses or penalties, amounts due upon acceleration, 

pre'payment or restructuring, swap or interest rate hedging breakage costs and any claims 

or interest due with respect to any of the foregoing, but not any obligations with respect 

to the Subordinated Mortgage, junior Debt or any portion of Seller's Minimum Equity 

Commitment. Whenever used in this Agreement, "Senior Debt" shall also mean the debt 

incurred by any transferee of Seller's interest in the Facility for the purpose of acquiring 

such interest, to the extent such replacement debt effectuates a refinancing of the 

previously outstanding Senior Debt and does not violate the restrictions on refinancing 

set forth in Section 6.7 of this Agreement. 

"Senior Financing Documents" means Financing Documents executed by Senior 

Lender relating to the provision of Senior Debt. 

"Senior Lender" means, collectively, any lender(s) providing any Senior Debt and 

any successor(s) or assigns thereto. 

"Site" means the real estate upon which the Facility is to be located, as set forth 

in Section 2.2 and Attachment B. 

"Southwestern" means Southwestern Public Service Company. 
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"Southwestern Disconnection" means any disconnection of the Facility by 

Southwestern pursuant to Section 3.3(D), other than by reason of Section 3.3(D)(6). 

"Southwest Power Pool," or "SPP," means the regional electric reliability council 

(one of the nine regional councils of NERC) of which Southwestern is a member. 

"Southwestern's Interconnection Facilities" means all Interconnection Facilities on 

Southwestern's side of the Interconnection Point. 

"Start Payment" means the Payment for each instance Southwestern requests the 

facility to start up from a shut.<Jown state, as set forth in Section 5.7, provided that such 

a Start Payment shall only be payable if such shut-down state was requested or solely 

caused by Southwestern. 

"Steam Delivery Reduction" shall have the meaning set forth in Section 11.6. 

"Steam Force Majeure" shall have the meaning set forth in Section 11.6 

"Steam Loss Event" means the occurrence and continuation of one or more of the 

events described in Section 18.1. 

"Steam Host Escrow Accounts" means the accounts established in accordance 

with Section 18.2(A), (B), and (C). 

"Subsequent Steam Host" shall have the meaning set forth in Section 18.2. 

"Subordinated Mortgage" shall have the meaning set forth in Section 6.5. 

"Summer Capacity" shall mean the Actual Capacity of the Facility as determined 

for any day during an On-Peak Month pursuant to this Agreement and adjusted to reflect 

the Summer Temperature Adjustment. 

"Summer Temperature Adjustment" shall mean the adjustment to reflect ambient 

temperature based upon the highest one percent (1 %) of summer temperatures at the Site 
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as stated in the SPP Procedures for Testing and Rating of Generating Equipment as set 

forth in Schedule C-2. 

"System Control Center," or "SCC " means Southwestern's facility responsible for 

centralized dispatch of generating units within its control area and control of tie-line 

power flows. 

"Term" means the period defined in Article 3. 

"Termination Payment" means the Payment under Section 3.1 or Section 7.1 

made in connection with Southwestern's termination of this Agreement. 

"Transmission Adder" means the increase in Capacity Payments described in 

SeCtion 3.5(C)(4). 

"Transmission CCN" shall have the meaning set forth in Section 3.5(C). 

"Utility Grade Equipment" means equipment or components that are 

manufactured to a standard of durability consistent with Good Utility Practice. 

"VAR'' means volt-ampere reactive. 

"Variable O&M Payment" means the Payment for the Facility's variable operation 

and maintenance expenses as set forth in Section 5.5. 
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ARTIClE 2 

DESCRIPTION OF THE FACILITY 

2.1 Summary Description. Seller intends to construct, own, operate, and 

maintain an electric generating facility on a Site located near Borger, Texas, consisting of 

two generating units, each with a heat recovery steam generator ("HRSG"), having a 

combined installed electric generating capacity of approximately 216 MW and consisting 

of the equipment and components identified in Attachment A ("the Facility"). Capacity 

and Energy from the Facility will be made available to Southwestern in two phases. 

Du'ring Phase I, Capacity and Energy from the Facility, without the use of the HRSGs, 

shall be deliverable to Southwestern at the Interconnection Point. During Phase II, the 

Facility will be capable of functioning in a cogeneration status, and Capacity and Energy 

from the Facility, including the HRSGs, shall be deliverable to Southwestern at the 

Interconnection Point. To the extent that an expansion of the Facility involves the use 

of equipment or components used to provide the Capacity and Energy under this 

Agreement ("Common Components"), the use of such Common Components for the 

Facility expansion shall be on terms and conditions which shall not materially adversely 

affect the delivery of the Capacity and Energy to Southwestern under the terms of this 

Agreement, as approved by Southwestern, such approval not to be unreasonably 

withheld, or on such other terms and conditions as provided in the Subordinated 

Mortgage. 

2.2 Site. The Facility shall be located at the address set forth in Schedule B-1. 

A Site description is set forth in Schedule B-2. 
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A scaled U.S.G.S. map that identifies the Facility location, the location of the 

thermal user, the location of the Interconnection Point identified in Section 2.3, and the 

location of the important ancillary facilities (e.g., transmission line(s), natural gas 

pipeline), is attached as Schedule B-3. 

2.3 Interconnection Point. The Interconnection Point shall be located at the 

115 KV bus of each generating unit's step-up transformer. The Interconnection Point 

shall be the point at which deliveries of Capacity and Energy under this Agreement are 

required to be made and measured. 

2.4 Design and Construction of the Facility. The Facility shall be constructed 

according to Good Utility Practice and in a workmanlike, professional manner. Seller 

shall utilize in all respects Utility Grade Equipment. Seller's selection of any major 

contractors for engineering, procurement, or construction services shall be made from a 

list of permitted providers of such services to be approved by Southwestern, which 

approval shall not be unreasonably withheld. 

2.5 Technical Specifications. The Facility shall be: 

(A) capable of dispatch by Automatic Generation Control; 

(B) capable of supplying power without harmonic distortion in excess of 

that permitted by IEEE Harmonic Standard 519; 

(C) capable of operating at an eighty-five percent (85%) lagging power 

factor at the Contract Capacity; 

(D) equipped with a generator excitation system with automatic voltage 

regulators, which shall include an over-excitation limiter; 

(E) equipped, as long as the Facility remains interconnected with 

Southwestern's system, with communication circuits from the Facility to Southwestern's 
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SCC for the purpose of telemetering, supervisory control/data acquisition, and voice 

communications as specified by Southwestern in accordance with Good Utility Practice; 

(F) equipped with protective systems for the Facility designed in 

accordance with Southwestern's specifications and Good Utility Practice as required 

pursuant to this Agreement; and 

(G) capable of providing an immediate and sustained response to 

abnormal frequency excursions consistent with Good Utility Practice for other plants 

similar to the Facility. 

2.6 Contract Capacity. 

(A) The Combustion Turbine Contract Capacity is the Contract Capacity, 

determined in accordance with this Section 2.6, that is available to Southwestern during 

Phase I. The Facility will be designed to have a Combustion Turbine Contract Capacity 

of approximately 192 MW (Net). 

(B) The Cogeneration Contract Capacity is the Contract Capacity, 

determined in accordance with this Section 2.6, that is available to Southwestern during 

Phase II. The Facility will be designed to have a Cogeneration Contract Capacity of 

approximately 216 MW (Net). 

(C) As part of the determination of whether the Combustion Turbine 

Commercial Operation Date and the Cogeneration Commercial Operation Date have 

been achieved, and at least once during every Contract Year thereafter, a capability test 

shall be conducted to determine the net capability of the Facility in accordance with 

procedures identified in Attachment Cas such may be modified from time to time by 

mutual, written agreement of both Parties ("Capacity Test"). The results of the Capacity 

Test shall be adjusted to reflect ambient temperature based on the highest one percent 
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(1 %) of Summer temperatures at the Site as stated in the SPP Procedures for Testing and 

Rating of Generating Equipment set forth in Schedule C-2 ("Summer Temperature 

Adjustment"). The results of the Capacity Test, as so adjusted, shall be the Contract 

Capacity of the Facility beginning on the day following any such Capacity Test and until 

the next subsequent Capacity Test or Capacity Retest permitted pursuant to Section 

2.6(0). If, at the time of a scheduled Capacity Test, the Facility is inoperable, as a result 

of Force Majeure or otherwise, so that no electricity can be produced, the attempt shall 

nevertheless constitute a test, and the test result shall be 0 MW. 

(D) By notice given to the other Party within three (3) business days 

after a Capacity Test, either Party may require a retest of the Capacity Test (a "Capacity 

Retest") upon reasonably satisfactory evidence that the actual capability of the Facility is 

materially different than as reflected by' such Capacity Test or Capacity Retest, provided 

neither Party may request more than five (5) such Capacity Retests during Phase I or in 

any Contract Year thereafter. If, for any reason other than Excused Outage, the Actual 

Capacity of the Project adjusted to reflect Summer Temperature Adjustment shall be Jess 

than eighty percent (80%) of the Contract Capacity for any continuous six (6) week 

period, Southwestern may require a Capacity Retest. If, at the time of any scheduled or 

proposed Capacity Test or Capacity Retest, the Facility is not operable, or its output is 

materially affected by any condition which can be remedied by maintenance, repair or 

reconstruction, which can be accomplished before the next scheduled Capacity Test, a 

Capacity Retest shall be conducted as promptly as practicable after Seller notifies 

Southwestern that the condition has been corrected. Capacity Retests in any Contract 

Year shall be performed without peak firing of the Facility so long as the initial Capacity 

Test for the Contract Year did not evidence any material misperformance of the Facility's 
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peak firing capability. In determining Contract Capacity from a Capacity Retest 

performed without peak firing, the net capability of the Facility shall be adjusted to 

reflect the net capability that would have resulted if the Facility had been tested with 

peak firing. The results of a Capacity Retest (as also adjusted in accordance with Section 

2.6(C)) shall be the Contract Capacity of the Facility beginning on the day following any 

such Capacity Retest until the next subsequent Capacity Test or permitted Capacity 

Retest. 

(E) After the Cogeneration Commercial Operation Date, the scheduled 

date for the annual Capacity Test shall be set by Southwestern, with Seller's approval, 

not to be unreasonably withheld, so as to occur approximately one (1) year apart. Seller 

shall cause each such annual Capacity Test to be conducted within fourteen (14) 

business days of the date scheduled by Southwestern. Any Capacity Test or Capacity 

Retest shall be made upon no Jess than two (2) business days prior notice to the other 

Party. The cost of the initial Capacity Tests in connection with achieving Combustion 

Turbine Commercial Operation and Cogeneration Commercial Operation and the 

Capacity Test in any Contract Year thereafter shall be borne by the Seller, with the cost 

of any Capacity Retest borne by the requesting Party. 

(F) Notwithstanding any expansion of the Facility by Seller, in no event 

shall the Contract Capacity exceed the approximately 216 MW that the Facility initially is 

being designed to produce, unless Southwestern consents to a greater Contract Capacity, 

such consent not to be unreasonably withheld. If Southwestern does not consent to such 

greater Contract Capacity, the parties will negotiate such amendments to this Agreement 

as are necessary to reflect the Facility's ability to produce capacity greater than 

approximately 216 MW as to which Southwestern is not obligated to purchase. 
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(G) Southwestern may Dispatch the Facility up to its Actual Capacity, 

even if the Actual Capacity exceeds the Contract Capacity. 

2.7 Performance Requirements. The Seller intends to cause the Facility's AF on 

a twelve (12) month rolling average basis to meet or exceed 0.920 (measured over all 

hours) and, on the basis of a five (5) month rolling average of only the On-Peak Months, 

to meet or exceed 0.950 (measured over only On-Peak Hours). Seller shall use 

reasonable efforts to maintain an AF above the minimum thresholds given in this Section 

2.7. 

2.8 Fuels. The primary fuel that shall be burned by the Facility is natural gas. 
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ARTICLE 3 

OBLIGATION TO PURCHASE 

3.1 Term. The term of this Agreement ("Term") shall commence on the 

execution of this Agreement and shall continue for a period of twenty-five (25) years 

from the Cogeneration Commercial Operation Date ("Initial Term") subject to termination 

or extension pursuant to this Agreement. Southwestern shall have the option to extend 

the Term of the Agreement beyond the Initial Term for ten (1 0) years ("Extended Term"). 

Southwestern may so extend the Term by providing three (3) years notice to Seller prior 

to the expiration of the Initial Term. Thereafter, Southwestern may terminate the 

Ext~nded Term by providing the following notice and, if applicable, termination 

payment: 

Notice 

4 years 
3 years 
2 years 
1 year 

Termination Payment 

Zero 
33.3% of last Contract Year Capacity Payments 
66.7% of last Contract Year Capacity Payments 
1 00.0% of last Contract Year Capacity Payments 

Applicable provisions of this Agreement shall continue in effect after termination of the 

Term to the extent necessary to provide for disconnection of the Facility from 

Southwestern's electric system, final billings and adjustments related to the period prior 

to termination, repayment of any money due and owing Southwestern, and the 

indemnifications specified in Article 13. 

3.2 Sale and Purchase of Energy and Capacitv. 

(A) Energy. 

(1) Beginning on the day after the Combustion Turbine 

Commercial Operation Date, Seller shall sell and Southwestern shall buy the entire Net 
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Electrical Output delivered from the Facility to the Interconnection Point at the prices set 

forth in Section 5.4 and Attachment F and subject to the terms and conditions of this 

Agreement, including, but not limited to, the Dispatch provisions. Energy Payments shall 

begin (i) for Phase I, on the day after the Combustion Turbine Commercial Operation 

Date and (ii) for Phase II, on the day after the Cogeneration Commercial Operation Date. 

(2) Southwestern shall buy Energy made avai !able by Seller from 

the Facility during testing prior to the Combustion Turbine Commercial Operation Date, 

up to a maximum monthly capacity factor of ten percent (1 0%) applied to a Combustion 

Turbine Contract Capacity of 192 MW, or such greater capacity factor as required for the 

testing necessary to cause the Combustion Turbine Commercial Operation Date to occur, 

at the price set forth in Section 5.8. Notwithstanding Southwestern's right to direct the 

Dispatch and shut down of the Facility during Phase I in accordance with Section 3.3(8), 

and notwithstanding the prices for Energy during Phase I set forth in Section 5.4, 

Southwestern shall buy Energy made available by Seller from the Facility during testing 

for Cogeneration Commercial Operation up to a maximum monthly capacity factor of 

fifty percent (50%) applied to a Cogeneration Contract Capacity of 216 MW, or such 

greater capacity factor as required for the testing necessary to cause the Cogeneration 

Commercial Operation Date to occur, at the price set forth in Section 5.8. 

(B) Capacity. Seller shall sell and Southwestern shall buy electric 

Capacity delivered from the Facility to the Interconnection Point in accordance with the 

payment provisions set forth in Section 5.2 and Attachment F and subject to the terms 

and conditions of this Agreement. Capacity Payments shall begin (i) for Phase I, on the 

day after the Combustion Turbine Commercial Operation Date, and (ii) for Phase II, on 

the day after the Cogeneration Commercial Operation Date. 
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(C) Backup and Maintenance Power. This Agreement does not provide 

for any electric service by Southwestern to the Facility. The Seller may request such 

service in accordance with the applicable electric tariffs on file with and authorized by 

the regulatory authorities having jurisdiction. 

3.3 Operation of the Facility. 

(A) The Capacity and Energy sold to Southwestern hereunder will be of 

a type known as three-phase alternating current with a nominal frequency of sixty (60) 

hertz and a nominal voltage of 115 kV measured phase to phase at the Interconnection 

Point. Seller shall cause its deliveries of Capacity and Energy to be consistent with Good 

Utf!ity Practice with respect to maintenance of frequency and avoidance of voltage 

transients. 

(B) Southwestern shall have operating control over the amount of 

Capacity and Energy to be generated by the Facility and may direct the Dispatch of the 

Facility in accordance with the terms of this Agreement, the Project Permits, Good Utility 

Practice, and based on economic, safety, and reliability considerations. Southwestern 

may dispatch the Facility between its Minimum Load Level and Actual Capacity, and, 

during Phase I but not Phase II, Southwestern shall have the ability to ask that the 

Facility be shut down or started up, whether by voice or telefacsimile communication 

from Southwestern's SCC in accordance with the operating procedures specified in 

Attachment H. 

(C) The AGC equipment initially installed will have the capability to 

automatically change the load on the Facility through the use of pulse output from an 

RTU (or successor technology) located at the Facility and change the VAR output or 

intake of the Facility as defined in Section 9.5 of this Agreement. 
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{0) Southwestern shall have the right, exercisable in accordance with 

the requirements of this Section 3.3, to disconnect the interconnection of the Facility 

with Southwestern's system and discontinue electric service from the Facility: 

(1) during an Emergency on Southwestern's system; or 

(2) if, in the reasonable judgment of Southwestern, such 

disconnection is necessary to prevent damage to its equipment or the equipment of its 

customers or to maintain electric service to its customers; or 

(3) if, in the reasonable judgment of Southwestern, such 

disconnection is required to permit (a) repairs to Southwestern's system, (b) new 

construction, or (c) the connection of other lines, customers, or producers of capacity 

and energy; or 

(4) if, in the reasonable judgment of Southwestern, such 

disconnection is required for equipment maintenance or to facilitate restoration of line 

outages; or 

(5) if, in the reasonable judgment of Southwestern, such. 

disconnection is necessary for the operation of Southwestern's system consistent with 

Good Utility Practice; or 

(6) if, in the reasonable judgment of Southwestern, such 

disconnection is necessary to prevent damage to its equipment or customer's equipment 

or injury or danger to persons as a result of the Seller's failure to operate the Facility 

pursuant to the requirements of this Agreement. 

(E) Seller shall bear any extraordinary cost incurred by Southwestern, as 

a result of any disconnection or resulting reconnection to the extent made pursuant to 

Section 3.3(0)(6). An extraordinary cost is a cost directly and reasonably incurred by 
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Southwestern that would not have been incurred by Southwestern absent the existence 

of the Facility and such disconnection. 

(F) Subject to Section 3.3(G), Southwestern's obligations to accept and 

purchase Energy and make Energy Payments shall be suspended during any period of 

disconnection or discontinuance occasioned by the events in Sections 3.3(0)(1) through 

(0)(6) above; 

(G) Southwestern shall (i) use ordinary care to avoid and minimize 

interruptions in the acceptance of Capacity and Energy, (ii) use ordinary care to 

coordinate any interruptions with scheduled outages or maintenance of the Facility, (iii) 

keep Seller fully informed as to the anticipated duration of each interruption, and (iv) 

resume purchase of Capacity and Energy from Seller as soon as practicable once the 

condition resulting in the interruption has abated sufficiently to permit such resumption. 

3.4 Seller's Required Approvals. 

(A) Seller. shall obtain and maintain: (i) the necessary approvals to 

construct and operate the Facility in accordance with this Agreement from such 

regulatory bodies as required by Jaw; and (ii) subject to the proviso in Section 18.1 (F), 

certification of the Facility as a QF. Seller shall not be deemed in default of this 

obligation to the extent Seller is diligently contesting, in good faith and through 

appropriate proceedings, the interpretation, jurisdiction, or other order of regulatory 

authorities. 

(B) For so long as the ownership of Seller would require Southwestern 

to obtain approval to make purchases from Seller as an affiliated EWG, Seller shall not 

apply for a determination that it is an EWG unless: (1) Seller no longer is a QF or 

reasonably determines it will fail to continue to qualify as a QF; (2) Seller has provided 
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notice to Southwestern that it intends to seek such a determination; and (3) Southwestern 

has obtained all determinations and approvals, if any, required in order for it to purchase 

electric energy from Seller as an EWG. 

(C) Seller shall make all reasonable efforts to obtain a modification to 

the Facility's air permit to increase, to the maximum extent possible, the number of hours 

during which power augmentation of the Facility is permitted. 

3.5 Contract Certification or Approval. 

(A) Notwithstanding anything to the contrary in other parts of this 

Agreement, each of Southwestern's obligations under this Agreement and each of Seller's 

obligations under this Agreement are contingent upon Southwestern's determination that 

it has received the regulatory certifications and approvals from the PUCT and the 

NMPUC which it reasonably believes are necessary in order for it to undertake its 

obligations under this Agreement or that it does not need such certifications or approvals 

that it has not already obtained in order to undertake its obligations under this 

Agreement. Notwithstanding the immediately proceeding sentence, Southwestern and 

Seller shall undertake in good faith all activity prior to such Southwestern determination 

that such party believes, in its sole discretion, is necessary to be undertaken, prior to 

such determination, to honor any obligation imposed on Southwestern or Seller by this 

Agreement. In Southwestern's sole discretion, Southwestern may file this Agreement for 

certification or approval with the PUCT and NMPUC. To the extent such filings are 

made, they shall be made promptly following execution of this Agreement and, in such 

event, Southwestern shall use all reasonable efforts to obtain certifications or approvals 

from the PUCT and NMPUC, as applicable, on or before September 30, 1997. Seller 

shall cooperate with Southwestern in all such filings and efforts to obtain such 
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certifications or approvals. Upon Southwestern's determination that it has received, in a 

form satisfactory to Southwestern, the certifications or approvals which it believes are 

necessary in order for it to undertake its obligations under this Agreement or that it does 

not need certifications or approvals that it has not already obtained in order for it to 

undertake its obligations under this Agreement, Southwestern shall notify Seller that the 

condition of this Section 3.5 is discharged ("Discharge Notice"). Such notice may be 

provided in writing to Seller and shall be effective on the date of receipt by Seller 

("Discharge Notice Date"), provided that the Discharge Notice Date shall be no earlier 

than three (3) months after the date of this Agreement as set forth in the first paragraph of 

this Agreement. 

(B) If the Discharge Notice Date has not occurred by January 1, 1998, 

then the Parties agree to use best efforts and negotiate in good faith to agree upon a 

mutually satisfactory, commercially reasonable amendment to this Agreement which 

either would enable Southwestern expeditiously to obtain certifications or approvals 

satisfactory to Southwestern or would make such certifications or approvals legally and 

commercially unnecessary to Southwestern's performance of this Agreement. Thereafter, 

upon Southwestern's determination that it has received, in a form satisfactory to 

Southwestern, the certifications or approvals which it believes are necessary in order for 

it to undertake its obligations under this Agreement or that it does not need certifications 

or approvals that it has not already obtained in order for it to undertake its obligations 

under this Agreement, Southwestern shall provide a Discharge Notice to Seller. After 

January 1, 1999, either Party may, upon thirty (30) days notice, terminate this Agreement 

without liability, if the Discharge Notice Date has not occurred. 
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(C) (1) Within three (3) months following the execution of this 

Agreement, Southwestern shall file with the PUCT an application for a certificate of 

convenience and necessity for all of Southwestern's Interconnection Facilities (the 

"Transmission CCN"), including all transmission line additions required for Southwestern 

to accept the Estimated Phase II Actual Capacity at the Interconnection Point. If the 

PUCT fails to approve the Transmission CCN for Southwestern's Interconnection 

Facilities by February 1, 1998, then the Seller shall take over construction of 

Southwestern's Interconnection Facilities pursuant to this Section 3.5(C). 

(2) Southwestern's Interconnection Facilities shall be designed 

and constructed in accordance with Southwestern's plans and specifications which shall 

be consistent with Southwestern's construction practices and Good Utility Practice. If 

Seller becomes obligated to take over construction of Southwestern's Interconnection 

Facilities pursuant to this Section 3.5(C), then Southwestern shall provide such plans and 

specifications to Seller promptly after request by Seller. Notwithstanding the fact that 

Seller has taken over such construction, Southwestern shall continue to exercise due 

diligence to obtain the required regulatory approvals, if any, to complete any 

modifications to its existing facilities to interconnect with Southwestern's Interconnection 

Facilities and the required regulatory approvals to purchase Southwestern's 

Interconnection Facilities from Seller. 

(3) If Seller becomes obligated to take over construction of 

Southwestern's Interconnection Facilities pursuant to this Section 3.5(C), then 

Southwestern shall promptly transfer to Seller all right, title, and interest in such 

construction, including assignment of all related easements, transfer of all related assets, 

and assignment of all rights, contracts, and other such interests at the actual net book 
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cost. Seller shall operate Southwestern's Interconnection Facilities only as generator 

leads unless another mode of operation is approved by Southwestern or required by 

regulatory order. At any time during or after Seller's construction of Southwestern's 

Interconnection Facilities, Southwestern may require Seller to sell, or Seller may require 

Southwestern to purchase, Southwestern's Interconnection Facilities at their actual net 

book cost, subject to Southwestern obtaining necessary regulatory approval for such 

purchase. Net book cost shall include, without limitation, any interest during 

construction incurred by a Party and attributable to Southwestern's Interconnection 

Facilities. 

(4) If Southwestern's Interconnection Facilities are constructed by 

Seller and Southwestern shall fail to purchase Southwestern's Interconnection Facilities 

on or before the Combustion Turbine Commercial Operation Date and/or the 

Cogeneration Commercial Operation Date, then deliveries of Capacity and Energy shall 

be made at the points at which Southwestern's Interconnection Facilities interconnect 

with Southwestern's existing facilities, and Southwestern's Capacity Payments to Seller 

shall be increased as provided in Schedule F-1 (the "Transmission Adder"). In such 

event, the Transmission Adder shall remain in effect until and unless Southwestern shall 

purchase Southwestern's Interconnection Facilities from Seller pursuant to Section 

3.5(C)(3). Upon such purchase, deliveries of Capacity and Energy shall resume at the 

Interconnection Point identified in Section 2.3. 

(5) The failure or refusal of the PUCT to issue the Transmission 

CCN shall not be deemed by either Party to constitute cause to terminate this Agreement 

unless both Parties mutually and expressly so agree. 
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3.6 Phillips Steam Agreement. (A) No later than june 30, 1997, Seller shall 

provide to Southwestern an executed copy of the Phillips Steam Agreement. The use of 

the executed version of the Phillips Steam Agreement for the purposes of Southwestern's 

rights and obligations under Sections 1 1 .6 and Article 18 of this Agreement is 

contingent upon there being no changes in the Phillips Steam Agreement from the draft 

dated May 7, 1997, that has been provided to Southwestern, which would materially 

adversely affect Southwestern's rights and obligations under this Agreement (an "Adverse 

Steam Revision"). If Southwestern , within twenty (20) days of receipt of such executed 

agreement, reasonably determines that there has been such a change in the Phillips 

St~am Agreement which would constitute an Adverse Steam Revision, then Seller and 

Southwestern shall immediately negotiate in good faith such amendments to this 

Agreement which would cure such adverse effect. If Seller and Southwestern fail to 

agree on such amendments the provisions of Section 11.6 and Article 18 shall be applied 

as if the terms of the Phillips Steam Agreement as they existed in the draft dated May 7, 

1997, were in effect and without regard to any Adverse Steam Revision to which 

Southwestern has made timely objection under this Section 3.6(A). 

(B) Seller shall provide Southwestern with a copy of any proposed 

amendments to the Phillips Steam Agreement (or, if applicable, any proposed agreement 

with a Subsequent Steam Host or proposed· amendments thereto) for Southwestern's 

review and comment pursuant to this Section 3.6(B). Within twenty (20) days after 

receipt of such copy, Southwestern shall provide Seller with its objection to any 

provision of such amendment or agreement which would constitute an Adverse Steam 

Revision and Southwestern's proposed change to such provision. Upon timely receipt of 

Southwestern's objection under this Section 3.6(B), Seller and Southwestern shall 
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negotiate in good faith such amendments to this Agreement as would cure such adverse 

effect. If Southwestern and Seller fail to reach agreement on such amendments, the 

provisions of Section 11.6 and Article 18 shall be applied without regard to any Adverse 

Steam Revision to which Southwestern has made timely objection under this Section 

3.6(B). 

(C) Any amendment or agreement subject to Section 3.6(A) or (B) to which 

Southwestern does not timely object, including any Adverse Steam Revision, shall be 

deemed accepted by Southwestern for the purposes of this Section 3.6, Section 11.6, 

and Article 18 of this Agreement. Southwestern shall not unreasonably object to an 

Adverse Steam Revision in an initial agreement with a Subsequent Steam Host. 
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ARTIClE 4 

MILESTONES AND SCHEDULE 

4.1 Proposed Commercial Operation Dates. Seller shall use every reasonable 

effort to cause the Facility to achieve Combustion Turbine Commercial Operation by the 

Proposed Combustion Turbine Commercial Operation Date. The Proposed Combustion 

Turbine Commercial Operation Date is june 1, 1998, or such later date as results from 

any Permitted Delay. Seller shall use every reasonable effort to cause the Facility to 

achieve Cogeneration Commercial Operation by the Proposed Cogeneration Commercial 

Operation Date. The Proposed Cogeneration Commercial Operation Date is December 

31, 1 998, or such later date as shall result from a Permitted Delay. If it is reasonably 

determined that either the Combustion Turbine Commercial Operation Date or 

Cogeneration Commercial Operation Date will be delayed beyond the Proposed 

Combustion Turbine Commercial Operation Date or Proposed Cogeneration Commercial 

Operation Date, as applicable, without Seller's use of labor overtime, every reasonable 

effort shall include the use of such labor overtime as reasonably necessary and effective 

to overcome such delay. 

4.2 Recourse for Delays. 

(A) If Combustion Turbine Commercial Operation is not achieved by the 

Proposed Combustion Turbine Commercial Operation Date, as originally specified or as 

extended by Permitted Delay, but is achieved prior to the date that would constitute an 

Event of Default, as defined in Article 10, Seller shall reimburse Southwestern for such 

delay damages as required pursuant to Section 6.2, or Southwestern shall be entitled to 

withdraw and retain such monies from the Completion Security Fund as permitted 

pursuant to Section 6.2. 
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(B) If Cogeneration Commercial Operation is not achieved by the 

P reposed Cogeneration Commercial Operation Date, as originally specified or as 

extended by Permitted Delay, but is achieved prior to the date that would constitute an 

Event of Default as defined in Article 10, Seller shall pay Southwestern for such delay 

damages as required pursuant to Section 6.2, or Southwestern shall be entitled to 

withdraw and retain such monies from the Completion Security Fund permitted pursuant 

to Section 6.2. 

4.3 Proposed Milestone Dates. Proposed Milestone Dates are as provided for in 

the following paragraphs or such later date as shall result from any Permitted Delay: 

(A) EPC Contract. No later than five (5) months after the date of 

execution of this Agreement, Seller shall provide Southwestern with an executed EPC 

Contract for the Facility. 

(B) Site Acquisition. No later than three (3) months after the date of 

execution of this Agreeme~t, ~eller shall: (i) obtain a leasehold estate for the Site with a 

term at least equal to the Initial Term and the Extended Term; and (ii) provide to 

Southwestern evidence of such site acquisition in such form as Southwestern may 

reasonably require. 

(1) The Site shall be reasonably accessible for the construction 

and maintenance of Southwestern's Interconnection Facilities required by. this Agreement. 

(2) Prior to acquisition, Seller shall cause the Site to be inspected 

for the attributes listed below, and shall not acquire the Site unless it obtains the 

representation or the indemnity of the Site owner (in form and substance reasonably 

satisfactory to Southwestern) to the effect that (a) no Hazardous Materials (as defined 

below) have been located in or on the Site or have been released by previous occupants 
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into the environment, or discharged, placed, or disposed of at, on, or under the Site; (b) 

no underground storage tanks are or have been located in or on the Site; (c) the Site has 

not been used as a dump or storage or transfer facility for waste material of any kind, 

including, but not limited to, solid or hazardous waste; (d) the Site complies with, and at 

all times has complied with, all applicable governmental laws, regulations, or 

requirements relating to environmental or occupational health and safety matters and 

Hazardous Materials, to the extent that noncompliance could result in a lien on the Site 

or the Facility or liability of Seller; and (e) there are no incinerators or cesspools on the 

Site; all waste is discharged into a government-approved sewage disposal system; and no 

Hazardous Materials are discharged from the Site, directly or indirectly, into any body of 

water. The term "Hazardous Materials" shall mean any substance, material, water, gas, 

or particulate matter that is regulated by any local governmental authority, any applicable 

state, or the United States of America, as an environmental pollutant or dangerous to 

pub/ ic health, public welfare, or the natural environment including, without limitation, 

protection of non-human forms of life, land, water, groundwater, and air, including, but 

not I imited to, any material or substance that is (i) defined as "toxic," "polluting," 

"hazardous waste," "hazardous material," "hazardous substance," "extremely hazardous 

waste," or "restricted hazardous waste" under any provision of local, state, or federal 

law, (ii) petroleum; (iii) asbestos; (iv) polychlorinated biphenols; (v) radioactive material; 

(vi) designated as a "hazardous substance" pursuant to the Clean Water Act, 33 U.S.C. 

§ 1251 et seq. (33 U.S.C. § 1251); (vii) defined as a "hazardous waste" pursuant to the 

Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq. (42 U.S.C. § 6901 ); 

(viii) defined as a "hazardous substance" pursuant to the Comprehensive Environmental 

Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq. (42 U.S.C. § 
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9601 ); (ix) defined as a "chemical substance" under the Toxic Substances Control Act, 15 

U.S.C. § 2601 et seq. (15 U.S.C. § 2601); or (x) defined as a pesticide under the 

Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq. (7 U.S.C. § 

136). The term "all applicable governmental laws" in this Section 4.3(8)(2) shall include 

all statutes specifically described in the foregoing sentence and all federal, state, and 

local environmental health and safety statutes, ordinances, codes, rules, regulations, 

orders, and decrees regulating, relating to, or imposing liability or standards concerning 

or in connection with Hazardous Materials. 

(3) Seller shall provide Southwestern evidence reasonably satisfactory to 

So~thwestern of: (a) the characteristics of lessor's title to the Site; (b) that the title is 

unencumbered by easements, attachments, or liens other than Permitted Encumbrances; 

(c) that the lessor has duly authorized the execution, delivery, and performance of the 

lease; (d) that lessor's performance of the lease is not subject to the occurrence or 

nonoccurrence of any event or contingency other than force majeure, milestones, and 

Seller's defaults; (e) that the lease conveys all rights, title, and interests in the Site 

necessary for Seller to perform the terms and conditions of this Agreement including, 

without limitation, ancillary services (such as raw water) and easements of proper 

duration and scope; (f) that the Seller has duly authorized the execution, delivery, and 

performance of the lease; (g) Seller's performance of the lease is not subject to the 

occurrence or nonoccurrence of any event or contingency other than force majeure, 

milestones, and lessor defaults; and (h) that the lease allows assignment of Seller's rights 

thereunder to Southwestern in the event Southwestern exercises its rights to purchase or 

operate the Facility, notwithstanding any defaults by lessee under the lease, provided that 

Southwestern cure any such lessee defaults. 
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(C) Financial Closing. No later than three (3) months after the 

Discharge Notice Date, Seller shall provide Southwestern with an executed loan 

agreement or bond indenture for the Senior Debt sufficient to cover the estimated cost to 

complete the construction of the Facility ("Financial Closing"). 

(D) Construction Commitment. No later than one (1) month after 

Financial Closing, Seller shall issue a notice to proceed under the EPC Contract. 

(E) Set Generating Equipment. No later than three (3) months after 

Financial Closing, Seller shall provide Southwestern with a certification that the Facility 

generating equipment has been set. 

(F) Set HRSCs. No later than ten (1 0) months after Financial Closing, 

Sel·ler shall provide Southwestern certification that the Facility HRSGs have been set. 

4.4 Certain Milestone Matters. 

(A) Notification. Seller shall notify Southwestern monthly of the status 

of achieving each milestone set forth in Section 4.3. 

(B) Milestone Deadline Dates. The Milestone Deadline Date for each 

milestone in Section 4.3 shall be twelve (12) months after the Proposed Milestone Date. 

4.5 Construction Schedule and Proposed Contractor Milestone Dates. Not less 

than thirty (30) days prior to starting construction of the Facility, Seller shall submit for 

Southwestern's review its construction schedule, which shall set forth proposed dates for 

the EPC Contractor's achievement of certain levels of progress in completing the Facility 

(the "Contractor Milestone Dates"). The Contractor Milestone Dates shall be included in 

this Agreement as Attachment J and shall be adjustable for events of Force Majeure and 

Delivery Excuse. Seller shall also submit to Southwestern its projected start-up and test 

schedules for the Facility thirty (30) days prior to start-up and testing dates for the Facility 
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for Phase I and Phase II, respectively. Once construction of the Facility commences, 

Seller shall submit to Southwestern progress reports in a form reasonably satisfactory to 

Southwestern on the first day of every month until the Facility commences Cogeneration 

Commercial Operation. These progress reports shall notify Southwestern of any changes 

in the Contractor Milestone Dates and the construction or start-up and testing schedule 

for the Facility resulting from Force Majeure or Delivery Excuse. 

4.6 Southwestern's Rights During Construction. Southwestern shall have the 

right to monitor the construction, start-up, and testing of the Facility. Seller shall allow 

physical inspections of the Facility and all documents related to construction, start-up, 

and testing as may be reasonably requested by Southwestern during and after completion 

of construction for the exercise of Southwestern's review rights hereunder. 

Southwestern's technical review and inspection of the Facility shall not be construed as 

endorsing the design thereof or as any warranty of the safety, durability, or reliability of 

the Facility. 

4.7 Conditions to Combustion Turbine Commercial Operation Date. The 

occurrence of the Combustion Turbine Commercial Operation Date shall be no earlier 

than May 1, 1998, and is contingent upon Seller providing evidence reasonably 

acceptable to Southwestern of the satisfaction or occurrence of all of the following 

conditions: 

{A) completion of successful acceptance testing of the Facility (excluding 

the HRSGs) has occurred as required pursuant to the Seller Financing Documents; 

(B) the Facility (excluding the HRSGs) has demonstrated the reliability 

of any communications systems and equipment for communications with Southwestern's 
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SCC required to be provided by Seller pursuant to this Agreement not less than thirty 

(30) days prior to the Combustion Turbine Commercial Operation Date; 

(C) the Facility (excluding the HRSGs) has generated electricity 

continuously for a period of two (2) consecutive hours synchronized to the Southwestern 

system at a level equal to at least 173 MW and successfully completed five (5) 

consecutive startups and shutdowns; 

(D) an independent engineer's certification has been obtained stating 

that (1) the Facility (excluding the HRSGs) has been completed in all material respects 

(excepting, e,g,, punch list items that do not materially adversely affect the ability of the 

Facility (excluding the HRSGs) to operate in Phase I as intended hereunder) in 

accordance with Good Utility Practice, and (2) the Facility (excluding the HRSGs) has 

been designed and constructed in accordance with Good Utility Practice and if operated 

and maintained in accordance with Good Utility Practice can reasonably be expected to 

have a useful life at least equal to the Initial Term and the Extended Term; 

(E) the Facility is certified as a QF (which certification may be satisfied 

by Seller's filing of a notification of self-certification with the FERC); 

(F) security arrangements meeting the requirements of Section 6,5 have 

been established; 

(G) certificates of insurance coverages or insurance policies required by 

Article 13 have been obtained; 

(H) an opinion of Seller's counsel has been rendered that all permits, 

licenses, approvals, and other governmental authorizations required for the construction 

and operation of the Facility (excluding the HRSGs) in accordance with this Agreement 

have been obtained; and 
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(I) the electrical interconnection of the Facility (excluding the HRSGs) 

to the Southwestern system has been completed in accordance with Good Utility 

Practice. 

4.8 Conditions to Cogeneration Commercial Operation Date. The occurrence 

of the Cogeneration Commercial Operation Date is contingent upon Seller providing 

evidence reasonably acceptable to Southwestern of the satisfaction or occurrence of all 

of the following conditions: 

(A) completion of successful acceptance testing of the Facility has 

occurred pursuant to the requirements of the Seller Financing Documents; 

(B) the Facility has demonstrated the reliability of the Facility's 

communications systems and equipment for communications with Southwestern's SCC 

required to be provided by Seller pursuant to this Agreement not less than thirty (30) 

days prior to the Cogeneration Commercial Operation Date; 

(C) the Facility has generated electricity continuously for a period of 

twenty-four (24) consecutive hours synchronized to the Southwestern system at a level 

equal to at least 194 MW; 

(D) an independent engineer's certification has been obtained stating 

that the Facility has been completed in all material respects (excepting, e.g., punch list 

items that do not materially adversely affect the ability of the Facility to operate in Phase 

II as intended hereunder) in accordance with Good Utility Practice, and the Facility has 

been designed and constructed in accordance with Good Utility Practice and if operated 

and maintained in accordance with Good Utility Practice can reasonably be expected to 

have a useful life at least equal to the Initial Term and the Extended Term; 
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(E) the Facility is certified as a QF (which certification may be satisfied 

by Seller's filing of a notification of self-certification with the FERC); 

(F) security arrangements meeting the requirements of Section 6.5 have 

been established; 

(G) certificates of insurance coverages or insurance policies required by 

Article 13 have been obtained; 

(H) an opinion of Seller's counsel has been rendered that all permits, 

licenses, approvals, and other governmental authorizations required for the construction 

and operation of the Facility in accordance with this Agreement have been obtained; and 

(I) the electrical interconnection of the Facility to the Southwestern 

system has been completed in accordance with Good Utility Practice. 
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ARTICLE 5 

PAYMENT AND BILLINGS 

5.1 General Terms and Conditions. Subject to the other terms and conditions 

of this Agreement, payment for purchases by Southwestern from Seller under this 

Agreement shall consist of the sums of (i) a Capacity Payment, (ii) a Fixed O&M 

Payment, (iii) an Energy Payment, (iv) a Variable O&M Payment, and (v) Start Payments 

(when applicable), less a Seller Charge, all as defined below and further specified in 

Attachment F. 

5.2 Capacitv Payments. 

(A) During Phase I, Southwestern shall accept, purchase, and pay for the 

Contract Capacity, as determined pursuant to Section 2.6(C) or, if applicable, Section 

2.6(0), at the rate specified in Schedule F-1. 

(B) During Phase II, Southwestern -shall accept, purchase, and pay for 

the Contract Capacity as determined pursuant to Section 2.6(C) or, if applicable, Section 

2.6(0), at the rate specified in Schedule F-1, subject to the adjustment described in 

Section 5.2(C). 

(Q Starting in the second Contract Year, each monthly Capacity 

Payment from Southwestern to Seller will be adjusted for AF as follows: 

(i) If a) the twelve (.12) month rolling average AF is less than or 

equal to 0.920 but greater than 0.600 and the months over which the twelve (12) month 

rolling average AF is computed do not contain a Major Maintenance Outage, or b) the 

twelve (12) month rolling average AF is less than or equal to 0.900 but greater than 

0.600 and the months over which the twelve (12) month rolling average AF 
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is computed contain a Major Maintenance Outage, then the Capacity Payment will be 

multiplied by a factor expressed as a three place decimal equal to: 

9AF-0.280 
8 

(ii) If the twelve (12) month rolling average AF is greater than 

0.960, then the Capacity Payment will be multiplied by a factor expressed as a three 

place decimal equal to: 

AF + 0.040 

(iii) If a) the twelve (12) month rolling average AF is less than or 

equal to 0.960 but greater than 0.920 and the months over which the twelve (12) month 

ro!ling average AF is computed do not contain a Major Maintenance Outage, or b) the 

twelve (12) month rolling average AF is less than or equal to 0.960 but greater than 

0.900 and the months ave~ which the twelve (12) month rolling average AF is computed 

contain a Major Maintenance Outage, then the Capacity Payment will be multiplied by a 

factor equal to: 

1.000 

(iv) Notwithstanding the twelve (12) month rolling average AF 

calculated in (i) through (iii), above, 

(a) If the five (5) month rolling average AF calculated for 

the On-Peak Hours of the On-Peak Months is less than or equal to 0.950 but greater than 

0.600, then the Capacity Payment will be multiplied by a factor expressed as a three 

place decimal equal to: 

BAF-0.600 
7 

if such factor is less than the factor calculated in (i), (ii), and (iii), above. 
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(b) If the five (5) month rolling average AF calculated for 

the On-Peak Hours of the On-Peak Months is greater than 0.970, then the Capacity 

Payment will be multiplied by a factor equal to: 

AF + 0.030 

if such factor is less than the factor calculated in (i), (ii), and (iii), above. 

(c) If the five (5) month rolling average AF calculated for 

the On-Peak Hours of the On-Peak Months is less than or equal to 0.970 but greater than 

0.950, then the Capacity Payment will be multiplied by a factor equal to: 

1.000 

if such factor is less than the factor calculated in (i), (ii), and (iii), above. 

(d) For purposes of this Section 5.2(C)(iv), the "five (5) 

month rolling average AF" refers to the average of the monthly AF calculated for the On­

Peak Hours of each of the last five (5) On-Peak Months. 

(v) In all events, no Capacity Payment will be made for those 

months in which either a) the twelve (12) month rolling average AF is less than or equal 

to 0.600 or b) the five (5) month rolling average AF calculated for the On-Peak Hours of 

the On-Peak Months is less than or equal to 0.600. 

5.3 Fixed O&M Payment. During Phase II only, a Fixed O&M Payment will be 

made at the price set forth in Schedule F-2 applied to the Contract Capacity as 

determined pursuant to Section 2.6(C) or, if applicable, Section 2.6(0). 

5.4 Energy Payments. 

(A) Energy Payments will be made at a rate computed for each hour in 

accordance with the following formula: 
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Hourly Energy Payments = (Fuel Price) x (Guaranteed Heat Rate) 
x (Hourly Energy) 

Where: 

Fuel Price = The price for fuel in the hour under the Fuel 

Agreements, expressed in dollars per MMBtu. The 

Fuel Price shall encompass all actual costs for 

delivered fuel, including without limitation, fixed fuel 

transportation cost, variable fuel transportation cost, 

variable fuel cost, reservation charges and taxes under 

the Fuel Agreements. Fixed charges under the Fuel 

Agreements shall be allocated to the :'uel Price in such 

a manner as to accomplish complete recovery of all 

fixed charges in the month through the Energy 
 -

Payment for the month. 

Guaranteed Heat Rate = The Heat Rates specified on Schedule F-4. 

Hourly Energy = The Energy delivered in the hour to the 

Interconnection Point 

The Energy Payment for a month is the sum of all Hourly Energy Payments calculated for 

such month. 

(B) Southwestern shall use a standard sixty (60) minute clock hour 

interval, as measured by its metering equipment, as the basic billing increment for the 

purpose of calculating the Energy Payment due to Seller. 

(C) Energy delivered shall be determined by Southwestern based on 

data collected by the billing meters and associated equipment detailed in Article 8. 

-52-

WP/I-4(CD) 
Page 52 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



5.5 Variable O&M Payment. During Phase II only, a variable O&M Payment 

will be made at the price set forth in Schedule F-3 applied to the Energy delivered to the 

Interconnection Point. 

5.6 s~rr~r Charie. For ea~h calendar month, commencing wlfhthe Discharge 

Notice Date, Southwestern shall assess a charge of $320.00 as reimbursement for 

expenses not otherwise expressly provided for in this Agreement. This amount shall be 

adjusted annually by the rate of change over such annual_period in the GDPIPD. 

.7 Start Payments. Seller will be paid for Start Payments in accordance with 

Schedule F-5 provided that such Start Payments shall only be payable if the shut-down 

state was requested or solely caused by Southwestern. 

5.8 Pre-Commercial Operation Energy. If pursuant to Section 3.2(A) 

Southwestern buys Energy from the Seller during testing prior to the Combustion Turbine 

Commercial Operation Date or during testing prior to the Cogeneration Commercial 

Operation Date, then Southwestern shall pay Seller for such Energy at a rate per MWh 

that shall be equal to the Adjusted Non-Firm Energy Cost set out in Schedule F-6 

calculated for the period during which such Energy was provided. 

5.9 Manner of Payment. 

(A) Payments. All Payments shall be made monthly, as described in this 

Article 5. Remittances shall be made by ch~ck or by Electronic Funds Transfer, or wire 

transfer, as specified in writing by the Party to whom payment is due at least thirty (30) 

days prior to the effective date of such instruction. 

(B) Statement. Southwestern shall prepare a statement showing 

purchases by Southwestern from the Facility and associated payments, and any charges 

to Seller, including any damages or other payments due from Seller to Southwestern 
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under the terms of this Agreement, and shall provide the statement to Seller within ten 

(1 0) calendar days of the end of the month. 

(1) The statement will show the MWh of Energy metered at 

Southwestern's meters at the Facility, the Combustion Turbine Contract Capacity or 

Cogeneration Contract Capacity, as applicable, the adjustment factor in accordance with 

Section 5.2(C), damages for Capacity Shortfalls in accordance with Section 6.3, the 

monthly Seller charge assessed by Southwestern, the total amount due and, upon 

request, any other published data reasonably pertinent to the calculation of the payments 

as set forth in Section 5. 

(2) If either Party has not paid the amount due the other Party by 

the applicable late payment charge date set forth in Section 5.9(C), then the Party to 

which such overdue amount is due, at its option, may exercise the right of offset and 

deduct the sums owed by the other Party from payments remaining due to such Party. If 

Southwestern elects to apply any amounts owed against the Seller as provided herein, 

then Southwestern's statement shall additionally contain an itemization of the amounts 

owed by Seller to Southwestern that are and are not applied. Any amount shown on 

such statement which is payable and actually paid from a Security Fund as provided in 

Article 6, shall be indicated as so paid on such statement. 

(C) Late Charges. Any amounts due Seller or Southwestern, as the case 

may be, shall be due and payable within fifteen (15) days after receipt of the statement 

setting forth such amount. If the amount due is not paid by the due date, a late payment 

charge shall be applied to the unpaid balance and shall be added to the next billing. 

Such late payment charge shall be calculated based on the Contract Interest Rate. 
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(D) Billing Disputes. Both Southwestern and Seller, may dispute bills in 

good faith and place the disputed amount in an escrow account until the disputes are 

resolved pursuant to Section 16.12 hereof. Any interest earned on the amount in escrow 

shall be allocated to the Parties in proportion with the settlement of the disputed amount. 

Notwithstanding said escrow procedure, either Party may, at any time, offset against any 

and all amounts that may be due and owed to such Party under this Agreement including 

all damages and other payments that such Party asserts in good faith are owed by the 

other Party to such Party pursuant to this Agreement and are past due. Upon any such 

offset, any obligation of the paying Party to maintain an escrow account with respect to 

the amounts offset shall be excused. In the event that any amount offset by a Party 

against any amounts due and owing to the other Party under this Agreement is later 

determined not to be owed by such Party to the offsetting Party, the offsetting Party shall 

then pay over such amount to the other Party, with interest from the date of offset 

calculated pursuant to Section 5.9(C). 

5.10 Pro-rated Months. 

If (a) the commencement of service in Phase I or Phase II occurs on a day 

other than the iirst day of a month, or (b) the termination of service in Phase I or Phase II 

occurs on a day other than the last day of a month, then any monthly-calculated 

payment shall be pro-rated for such month to reflect that the service was provided for 

only the applicable part of the month. If the Contract Capacity determined under Section 

2.6 changes in a month, then any monthly-calculated payment shall be calculated for 

such month to reflect that a different Contract Capacity was in effect for the affected days 

of such month. 
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ARTIClE 6 

DAMAGES AND SECURITY FUND 

6.1 Establishment of Completion Security Fund. 

(A) Seller agrees to establish, fund, and maintain the Completion 

Security Fund pursuant to this Section 6.1, which shall be available at Southwestern's 

discretion pursuant to Section 6.2 to pay any amount due to Southwestern pursuant to 

this Agreement: 

(1) The Completion Security Fund shall be in force beginning 

thirty (30) days after the Discharge Notice Date and shall remain in force until the earlier 

of the Cogeneration Commercial Operation Date is achieved or the date Southw,estern 

shall be entitled to draw and retain all amounts in the Completion Security Fund as 

permitted pursuant to this Agreement. The amount of security that must be maintained 

in the Completion Security Fund shall be: 

(a) $400,000 as of thirty (30) days after the 
Discharge Notice Date; 

(b) $8,250,000 as of Financial Closing; and 

(c) $5,800,000 as of the day after the Combustion 

Turbine Commercial Operation Date. 

(2) As additional security for the performance of Seller's 

obligations hereunder, Seller shall cause the Financing Documents to include provisions 

for a debt service reserve fund to be funded to an amount equal to at least three (3) 

months worth of debt service payments and a working capital reserve or line of credit in 

an amount at least equal to one (1) month of Seller's projected operating expenses and a 

maintenance reserve fund with periodic contributions designed to provide for the funding 

of the expected cost of the Facility's next scheduled major maintenance. Seller shall be 
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deemed in compliance with this Section to the extent such funds are established and 

maintained satisfactory to the Senior Lenders. 

(B) The Completion Security Fund shall be maintained at Seller's 

expense, shall be originated by or deposited in a financial institution or company 

("Issuer") reasonably acceptable to Southwestern, and shall be in the form of any 

combination of the following: 

(1) an irrevocable standby letter of credit or a performance bond 

in form and substance reasonably acceptable to Southwestern and consistent with this 

Agreement, including a provision for thirty (30) days advance notice to Southwestern of 

any expiration of the security so as to allow Southwestern the right to exercise its rights 

under said security to draw the full amount thereof as provided in Section 6.1 (D); or 

(2) United States currency, deposited with Issuer, either: (i) in an 

account under which Southwestern is designated as beneficiary with authority to draft 

from the account of the Issuer or otherwise access the security; or (ii) held by Issuer as 

trustee with instructions to pay claims made by Southwestern against such security in 

accordance with this Agreement, such instructions to be in a form reasonably satisfactory 

to Southwestern. Security provided in this form shall include a requirement for 

immediate notice to Southwestern from Issuer and Seller in the event that the sums held 

as security in the account or trust do not at any time meet the minimum security 

requirements as set forth in this Article 6; or' 

(3) a guarantee, in form and substance reasonably satisfactory to 

Southwestern, from an entity with a bond or senior debt rating of investment grade as 

determined by at least two (2) rating agencies, one of which must be either Standard & 

Poor's or Moody's (or if either one or both are not available, ratings from alternate rating 
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sources selected by Southwestern). In addition, the entity providing such guarantee 

cannot be on credit watch or show a negative ratings trend that reasonably indicates that 

any such downward adjustment would cause such bond or debt rating to fall below 

investment grade. 

(C) Southwestern will re-evaluate on an annual basis the value of all 

non-cash security posted by Seller. If the rating (as measured by either Standard & 

Poor's or Moody's, or if neither is available, a rating from an alternate rating source 

selected by Southwestern) of the entity guaranteeing the security falls below investment 

grade, or if such entity is placed on credit watch by a rating agency with a reasonable 

indication that the next downward rating adjustment for such entity would cause its 

rating to fall below investment grade, Seller shall be required to convert the security 

provided by the guarantee to such substitute security as shall meet the requirements 

therefor under Section 6.1 (B) within thirty (30) days after notice from Southwestern of 

such rating action. 

(D) If security in the form of an irrevocable direct pay letter of credit is 

utilized by Seller to fund the above, the form of such letter must include draw 

instructions that allow Southwestern to draw-down in accordance with the terms of this 

Agreement. Such security must be issued for a minimum term of one (1) year. The 

security rnust be renewed or extended for another one {1) year term no later than thirty 

(30) days prior to its expiration date. If Seller fails to renew such security as required 

under this Section 6.1 (D), Southwestern shall have the right to draw immediately upon 

the security and to place the amounts so drawn in an escrow account in accordance with 

Section 6.1 (E) hereof until and unless Seller shall provide a substitute form for such 

security meeting the requirements therefor under Section 6.1. 
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(E) With respect to any escrow account opened as security for Seller's 

obligations hereunder, Southwestern shall establish at Seller's cost and with Seller's funds 

an interest-bearing escrow account in the name of Southwestern. Such escrow account 

may be drawn upon by Southwestern to satisfy any unsatisfied obligations hereunder that 

it is intended to secure. If Seller's obligation to provide security hereunder expires, 

Southwestern shall, within a reasonable period of time, return the balance in such 

escrow account to Seller. At such times as the balance in the escrow account exceeds 

the amount of Seller's obligation to provide security hereunder, Southwestern shall remit, 

within a reasonable period of time, to Seller any excess in the escrow account above 

Seller's obligations. Seller may obtain the return of such escrow account at any time by 

providing to Southwestern a substitute form of security in the same amount as the escrow 

account and meeting the appropriate criteria specified in Section 6.1 (B). 

(F) Notwithstanding any other provision of this Agreement, Seller shall 

have no obligation to replenish or restore the Completion Security Fund to the extent of 

any draw or withdrawal by Southwestern. 

6.2 Damages Prior to Commercial Operation. 

(A) Delay Damages. If Seller fails to achieve Combustion Turbine 

Commercial Operation by the Proposed Combustion Turbine Commercial Operation 

Date or fails to achieve Cogeneration Commercial Operation by the Proposed 

Cogeneration Commercial Operation Date, or fails to meet any milestone described in 

Section 4.3 by the Proposed Milestone Date, subject to extension for any Permitted 

Delay, Seller shall pay delay damages to Southwestern or Southwestern may withdraw 

funds from the Completion Security Fund, as specified below: 
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Failure to meet the milestone under Section 
4.3: 

Failure to attain Combustion Turbine Commercial 
Operation by the Proposed Combustion Turbine 
Commercial Operation Date: 

Failure to attain Cogeneration Commercial Operation 
by the Proposed Cogeneration Commercial 
Operation Date: 

Amount Forfeited 

$1,000 per day 

Amount per day as set 
forth in Schedule G-1. 

Amount per day as set 
forth in Schedule G-2. 

All damages shall begin accruing the day after the Proposed Milestone Date, the 

Proposed Combustion Turbine Commercial Operation Date, or the Proposed 

Cogeneration Commercial Operation Date, as applicable, subject to extension for any 

Permitted Delay, and shall continue until the specific milestone, Combustion Turbine 

Commercial Operation Date, or Cogeneration Commercial Operation Date is achieved. 

Notwithstanding the foregoing, the Seller shall not be required to pay any damages 

otherwise due under this Section 6.2(A) to the extent caused by a failure of 

Westinghouse to deliver the equipment to be provided or satisfy its obligations pursuant 

to the Combustion Turbine Equipment Supply Contract between Southwestern and 

Westinghouse Electric Corporation, dated February 29, 1996. To the extent Seller is 

subject to damages set forth in both Schedule G-1 and Schedule G-2, Seller only shall be 

liable for the greater of the amounts required by such schedules; otherwise, all damages 

shall be cumulative, but shall not exceed the amount required to be contributed to the 

Completion Security Funds pursuant to Section 6.1 (A)(1 )(b). 

(B) Damages for Termination Prior to Commercial Operation. In the 

event that Seller (i) provides written notice to Southwestern at any time prior to the 

Combustion Turbine Commercial Operation Deadline Date that it will not achieve 
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Combustion Turbine Commercial Operation by the Combustion Turbine Commercial 

Operation Deadline Date; or (ii) fails to achieve Combustion Turbine Commercial 

Operation by the Combustion Turbine Commercial Operation Deadline Date, or 

Cogeneration Commercial Operation by the Cogeneration Commercial Operation 

Deadline Date, Southwestern shall have the unilateral right to terminate this Agreement 

pursuant to Article 10, and Seller shall owe Southwestern as damages, the entire amount of 

the Completion Security Fund, including any accrued interest, less any delay damages, if 

any, paid to Southwestern by Seller from any source other than the Completion Security 

Fund. Upon such termination and the payment of any amount due, Seller shall not have 

any further obligation under this Agreement to Southwestern, except that Southwestern 

may, pursuant to Article 10 and Section 16.12, pursue any legal remedies available to 

Southwestern under this Agreement, except as limited by Sections 13.4, 17.14, 17.15, and 

Article 11 to the extent an Event of Default attributable to Seller's failure to satisfy its 

obligation to use reasonable efforts under Section 4.1 has occurred. 

6.3 Damages for Shortfalls in Capacity. 

(A) If during any day of an On-Peak Month, the Summer Capacity shall be 

less than the Committed CT or Committed Cogeneration Capacity, as applicable, for any 

reason other than an Excused Outage, the amount of such deficiency shall be treated as a 

capacity shortfall ("Capacity Shortfall") pursuant to this Section 6.3. Subject to the 

limitations under Sections 6.3(B) and (C), for each day during an On-Peak Month that a 

Capacity Shortfall exists, Seller shall pay Southwestern capacity shortfall damages 

("Capacity Shortfall Damages") computed as the product of the amount of Capacity 

Shortfall expressed in MW times the sum of i) the Capacity Payment applicable for the 

month in which the Capacity Shortfall occurred, expressed in terms of dollars per MW per 

day, and ii) forty dollars ($40) per MW per day. Capacity Shortfall Damages shall be 
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per day, and ii) forty dollars ($40) per MW per day. Capacity Shortfall Damages shall be 

prorated for Capacity Shortfalls occurring for only part of a day. 

(B) During the Initial Term, the Capacity Shortfall Damages 

payable by the Seller to Southwestern for any month shall be limited to the amount, if 

any, by which the Cumulative Initial Term Bonus through such month exceeds the total 

of all Capacity Shortfall Damages previously paid by the Seller to Southwestern during 

the Initial Term. During the Extended Term, the Capacity Shortfall Damages payable by 

the Seller to Southwestern for any month shall be limited to the amount, if any, by which 

the Cumulative Extended Term Bonus through such month exceeds the total of all 

Capacity Shortfall Damages previously paid by the Seller to Southwestern during the 

Extended Term. 

(C) If the payment of Capacity Shortfall Damages for any month 

is prevented by operation of Section 6.3{B), the amount of the Capacity Shortfall Damage 

payment so prevented shall be recorded in a tracking account with interest computed at 

the tracking account rate. The amount in such account shall be payable each month as 

soon as permitted pursuant to the operation of Section 6.3(B); provided that {i) any 

account balance outstanding as of the beginning of the Extended Term shall be forgiven 

and considered discharged, and (ii) any account balance outstanding as of the end of the 

Term of this Agreement shall be forgiven and considered discharged. 

{D) Persistent Shortf~lls. Upon the occurrence of an Event of 

Default pursuant to Section 1 0.2(B){13), Southwestern may, at its option, limit all future 

determinations of Contract Capacity to a maximum level equal to the then most recently 

established Contract Capacity. If Southwestern exercises this option, then the Committed 

Cogeneration Capacity shall be recalculated to equal the then most recently established 
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Contract Capacity (the "Adjusted Committed Cogeneration Capacity"). In such 

circumstance, notwithstanding any other provision of this Agreement, Seller shall be 

permitted to sell Capacity and Energy from the Facility to any Person to the extent that 

such sale does not diminish Southwestern's rights to purchase the Adjusted Committed 

Cogeneration Capacity and associated Energy, including, without limitation, the Actual 

Capacity and associated Energy on any given day corresponding to the Adjusted 

Committed Cogeneration Capacity. 

6.4 Damage and Other Payments from Completion Security Fund and/or by 

Direct Billing. In addition to any other remedy available to it, Southwestern may, at 

such times before or after termination of this Agreement, that Southwestern is expressly 

authorized to retain all or part of the Completion Security Fund or at such other times as 

Southwestern is due damages from Seller pursuant to this Agreement, draw from the 

Completion Security Fund appropriate amounts in order to recover such sums or 

amounts owing to it pursuant to this Agreement, including, without limitation, any 

damages due to Southwestern pursuant to Section 6.2. Southwestern may, in its sole 

discretion, draw all or any part of the amounts due to it from any form of security to the 

extent available pursuant to this Article 6, and from all such forms, and in any sequence 

it may select. Any failure to draw upon the Completion Security Fund or other security 

for any damages or other amounts due to Southwestern shall not prejudice 

Southwestern's rights to recover such damages or amounts in any other manner provided 

under this Agreement. Without limiting the foregoing, at any time before or after 

termination of this Agreement, Southwestern may send Seller a statement for such 

damages or other amounts as due to it at such time from Seller under this Agreement and 

such statement shall be payable in the manner and in accordance with the applicable 
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provisions set forth in Section 5.9, including, without limitation, the provision for late 

payment charges, as if such statement were a monthly statement of Southwestern to 

Seller in connection with purchases hereunder. On the day after the Cogeneration 

Commercial Operation Date, Seller shall be entitled to the Completion Security Fund and 

accumulated interest if any funds are remaining in the Completion Security Fund and no 

funds are owed to Southwestern under this Agreement as of such time. 

6.5 Additional Security. 

(A) Prior to Combustion Turbine Commercial Operation, as security for 

the purpose of securing Seller's performance and any amounts owed by Seller to 

Southwestern pursuant to this Agreement, Seller and/or Southwestern, as the case may 

be, shall execute and record, as appropriate, separate agreements, documents, or 

instruments under which Seller will provide Southwestern, in a form reasonably 

acceptable to Southwestern and the Senior Lender, with fully perfected subordinated 

security interest(s), and/or mortgage lien (collectively the "Subordinated Mortgage") in the 

Facility and in any and all real and personal property rights, contradual rights, or other 

rights that Seller requires in order to construd or operate the Facility. Such Subordinated 

Mortgage shall be subordinate in right of payment, priority and remedies only to the 

interests of the Senior Lender in accordance with the terms of the Subordinated 

Mortgage. The collateral secured by the Subordinated Mortgage shall not include the 

pledge, assignment, or other interest in any stock or ownership interest in Seller; 

provided that Seller shall not pledge or assign, or cause or permit to be pledged or 

assigned, any stock or ownership interest in Seller as collateral to any party other than 

the Senior Lender. 
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(B) Southwestern agrees to cooperate with Seller and diligently 

negotiate in good faith at Seller's request to agree on the form of these agreements and 

to execute and deliver such agreements as reasonably necessary to enable Seller to 

comply with the Construction Finance Closing Date. The Parties shall confirm, define, 

and perfect such Subordinated Mortgage by executing, filing, and recording, at the 

expense of Seller, the Subordinated Mortgage. In addition, Seller agrees to execute and 

file such UCC financing statements and to take such further action and execute such 

further instruments as shall reasonably be required by Southwestern to confirm and 

continue the validity, priority, and perfection of the Subordinated Mortgage. The 

granting of the Subordinated Mortgage shall not be to the exclusion of, nor be construed 

to limit, except as set forth in Section 17.5, the amount of any further claims, causes of 

action or other rights accruing to Southwestern by reason of any breach or default by 

Seller under this Agreement or the termination of this Agreement prior to the expiration 

of its term. The Subordinated Mortgage shall be discharged and released, and 

Southwestern shall take any steps reasonably required by Seller to effect and record such 

discharge and release, upon the expiration of the Term of this Agreement, including any 

Extended Term, and satisfaction by Seller of all obligations hereunder. Seller shall 

reimburse Southwestern for its reasonable costs associated with the discharge and release 

of the Subordinated Mortgage and any other documents evidencing the Subordinated 

Mortgage. 

(C) The Subordinated Mortgage shall provide that if Southwestern acts 

to obtain title to the Facility pursuant to the interests provided by Seller pursuant to 

Section 6.5(A), Seller shall take all steps necessary to transfer all permits and licenses 
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necessary to operate the Facility to Southwestern, and shall diligently prosecute and 

cooperate in these transfers. 

6.6 Equity Contribution. Seller covenants that it will make, or cause to be 

made, an equity contribution to the permanent financing of the Facility which shall not 

be less than fifteen million dollars ($15,000,000) ("Seller's Minimum Equity 

Commitment"). Seller's Minimum Equity Commitment shall be committed on or before 

the date such commitment is required to be made pursuant to the Financing Documents. 

At Seller's option, the Seller's Minimum Equity Commitment may be provided, in whole 

or in part, in the form of junior Debt. 

6.7 Indebtedness; Restrictions on Refinancing and Additional Indebtedness. 

(A) Seller may incur Senior Debt on the Construction Finance Closing 

Date pursuant to and for the purposes permitted under the Financing Documents, 

provided, however, that on or prior to the Cogeneration Commercial Operation Date, the 

amount of Senior Debt financed shall be reduced by the amount of the Seller's Minimum 

Equity Commitment. 

(B) Seller may refinance the Senior Debt for the Facility, including, 

without limitation, incurring any additional indebtedness under the Financing 

Documents, provided that the amount of the Senior Debt resulting from such refinancing 

(the "Increased Financing") is no greater than the amount of the Senior Debt for the 

Facility outstanding at the time of refinancing, plus such amount as is reasonably 

required to cause such repairs, alterations, modifications, or improvements to the Facility 

as necessary for the continued operation of the Facility in compliance with this 

Agreement and with applicable law and including reasonable financing fees or premiums 

charged by the Senior Lender, related out-of-pocket expenses of the Senior Lender, and 
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any other out-of-pocket expenses of Seller necessary for Seller to achieve such 

refinancing. Additional Senior Debt will not be incurred to finance repairs or major 

maintenance for which reserves have been established and initially funded for such 

purposes pursuant to the Financing Documents. Increased Financing shall further 

include all such amounts of additional indebtedness incurred by Seller after the 

Construction Finance Closing Date to achieve final completion of the Facility, provided 

that if, as a result of such additional indebtedness, the amount of Senior Debt 

outstanding as of the final completion of the Facility (the "Completion Senior Debt") is 

greater than the maximum amount of Senior De authorized a of the Construction 

Fin.ance Closing Date, then Seller's Minimum Equity Commitment shall be increased to 

the greater of (i) fifteen percent (15%) of the Completion Senior Debt, and (ii) an amount 

equal to the product of the Completion Senior Debt multiplied by the ratio of (x) fifteen 

million dollars ($15,000,000) over (y) the maximum amount of Senior Debt authorized 

as of the Construction Finance Closing Date. Upon Seller's request, Southwestern shall 

provide its written consent to any such Increased Financing and confirmation that the 

same shall qualify as Senior Debt under this Agreement. Beginning at least forty-five (45) 

days prior to the closing of any such amendment or refinancing and continuing through 

the closing of such refinancing, Seller shall provide copies of the current drafts of any 

Financing Documents and agreement{s) for which the Senior Lender will request 

Southwestern's consent. 

(C) junior Debt may be incurred by the Seller from time to time, 

provided that, prior to incurring such debt, Seller shall cause the junior Lender to 

execute a subordination agreement, intercreditor agreement, or other comparable 

agreement among such parties and in form and substance comparable to the same 
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executed by Southwestern pursuant to Section 6.5 or otherwise reasonably acceptable to 

Southwestern. 
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ARTICLE 7 

BUY-OUT AND FACILITY PURCHASE OPTIONS 

7.1 Termination for Southwestern's Convenience During Initial Term. 

(A) Termination Payment. Provided no Southwestern Event of Default 

shall have occurred and be continuing, Southwestern may terminate this Agreement at its 

convenience beginning in the sixth Contract Year and continuing for the remainder of 

the Initial Term upon six (6) months written notice to Seller, such termination to be 

effective upon the Early Termination Date and the satisfaction of the payment conditions 

of Section 7.1 (C). The Termination Payment due for termination effective under this 

Se9ion 7.1 shall be equal to the sum of items (i)- (v), below, less an amount equal to 

the balances in the Steam Host Escrow Accounts, which shall be released to Seller. 

(i) all amounts due with respect to Senior Debt (including, 

without limitation, any prepayment penalties); 

(ii) the amount necessary to cover Seller's federal and state 

income tax liability arising from Southwestern's payment of the amount under clause (i) 

above and this clause (ii). 

(iii) all amounts due with respect to junior Debt (including, 

without limitation, any prepayment penalties); 

(iv) all amounts required to be paid by Seller with respect to any 

early termination or modification of Seller's other contracts for the Facility, to the extent 

attributable to Southwestern's exercise of its option under this Section; and 

(v) an amount equal to the present value as of the Early 

Termination Date of the projected Net Pretax Cashflow for the period between the Early 
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Termination Date through the remainder of the Initial Term as determined using the Debt 

Base Case Proforma and a discount rate of fifteen percent (15%). 

Upon termination pursuant to this Section 7.1, the Seller shall retain 

ownership of the Facility assets. 

(B) Information and Notice. Seller shall provide Southwestern notice of 

the estimated Termination Payment due within thirty (30) days after receipt of a notice 

from Southwestern pursuant to Section 7.1 (A). Southwestern shall notify Seller of its 

intent to exercise its election to terminate under this Section 7.1 or its disagreement with 

Seller's estimate within fifteen (15) days after the receipt of Seller's Termination Payment 

estimate. If Southwestern disputes Seller's estimate of the Termination Payment within 

the notice period required herein, the matter shall be promptly referred to dispute 

resolution pursuant to Article 16. In such event, Southwestern shall notify Seller of its 

intent to terminate hereunder within fifteen (15) days after the receipt of the arbitrator's 

decision with respect to such matter. If, after giving a notice of termination under 

Section 7.1(A), Southwestern fails to provide notice of its election as required under this 

Section 7.1 (B), or elects not to terminate after receipt or determination, as applicable, of 

the Termination Payment estimate, this Agreement shall continue in force and effect and 

Southwestern shall be thereafter precluded from exercising such option for a period of 

three (3) years. 

(C) Consummation. Promptly after Seller's receipt of Southwestern's 

termination election notice under Section 7.1 (B), the Parties shall agree on a termination 

date which, absent mutual agreement, shall be the last to occur of (i) the first business 

day following the six (6) months notice period referenced in Section 7.1(A); and (ii) the 

date which is thirty (30) days after Southwestern's notice of election to terminate 
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pursuant to Section 7.1 (B) (the "Early Termination Date"). Upon the Early Termination 

Date, Southwestern shall tender to Seller, in cash or immediately available funds, the 

Termination Payment, with such adjustments as necessary to reflect changes from the 

Termination Payment estimate through the Early Termination Date and shall release or 

pay over to Seller, as applicable, all balances existing as of such date in the Steam Host 

Escrow Accounts. Upon Seller's receipt of the Termination Payment and Southwestern's 

release or payment, as applicable, of the Steam Host Escrow Account balances pursuant 

to this Section 7.1(C), this Agreement shall terminate. In the event that Southwestern 

fails to tender the full amount of the Termination Payment and release for payment, as 

applicable, this Agreement shall continue in full force and effect. If Southwestern's 

failure is not willful or in bad faith and provided such failure is corrected within ten C1 0) 

business days this Agreement shall terminate as provided in this Section 7.1. In the 

event Southwestern's failure is willful or in bad faith or not corrected within such period, 

Southwestern's option under this Section 7.1 shall thereafter be forever terminated. In all 

events Southwestern shall reimburse Seller for its reasonable and actual costs incurred as 

a result of Southwestern's failure. 

(D) Transfer and Release. Seller shall use all reasonable efforts to 

reduce the amounts due under Seller's contracts pursuant to Section 7.1 {A)(iii). The 

payment by Southwestern of the Termination Payment shall be full and complete 

compensation to Seller for such termination. Neither party shall thereafter have any 

obligation or liability to the other party under this Agreement, except for any such 

obligation which arose prior to the Early Termination Date. 
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7.2 Buyout Option. 

(A) Provided no Southwestern Event of Default shall have occurred and 

be continuing, Southwestern may, beginning in the sixth Contract Year, purchase the 

Facility at a price equal to its Fair Market Value, (the "Buyout Price"); provided that, 

between Contract Years 6 and 20 the Buyout Price shall not be less than a floor price 

(the "Floor Price") or greater than a ceiling price (the "Ceiling Price") calculated as 

provided in this Section 7.2. The determination of Fair Market Value of the Facility shall 

not consider the value of any balances in the Steam Host Escrow Accounts. 

(B) The Floor Price shall be equal to. the sum of: 

(i) all amounts due with respect to Senior Debt (including, 

without limitation, any prepayment penalties); 

(ii) all amounts due with respect to junior Debt (including, 

without limitation, any prepayment penalties); 

(iii) all termination payments due under any of Seller's contracts 

with respect to the Facility that Southwestern elects not to assume; provided that, 

Southwestern shall be required to assume the Phillips Steam Agreement and all "Project 

Agreements" (as defined in the Phillips Steam Agreement); and 

(iv) an amount equal to the present value as of the Early 

Termination Date of the projected Net Pretax Cashflow for the period between the Early 

Termination Date through the remainder of the Initial Term and the Extended Term, as 

determined using the Debt Base Case Proforma and a discount rate of twelve percent 

(12 %). 
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{C) The Ceiling Price shall be computed in the same manner as the 

Floor Price, provided that the discount rate for the clause (iv) calculation shall be nine 

percent (9%). 

{D) Except as otherwise provided in this Section 7.2(D), the information, 

notice, and consummation requirements (including the release or payment, as applicable, 

of the balances in the Steam Host Escrow Accounts) for the exercise of this option shall 

be the same as provided in Sections 7.1 (B) and (C). As a condition to and 

contemporaneously with Southwestern's payment of the Buyout Price and Southwestern's 

release or payment, as applicable, of the Steam Host Escrow Account balances to Seller, 

Sell~r shall execute and deliver to Southwestern, on the Early Termination Date, such 

documentation as reasonably required to convey marketable title to the Facility to 

Southwestern, free from any encumbrances (except such encumbrances as permitted by 

the Financing Documents for the Senior Debt and included in the determination of Fair 

Market Value). Upon the payment of the Buyout Price and Seller's performance under 

this Section 7.2(D), Southwestern shall assume any and all of Seller's interest, rights, and 

obligations with respect to the Facility including (i) to the extent assignable all 

governmental permits and approvals held by, for, or related to the Facility; and, (ii) all of 

Seller's agreements with respect to the Facility (except for such agreements for which 

Southwestern is entitled to and has paid termination damages as determined pursuant to 

Section 7.2(B)). Except to the extent prohibited by PUHCA, regulations promulgated 

under PUHCA, and applicable New Mexico law and regulations, Southwestern shall 

indemnify and hold harmless Seller for any liability arising under any agreement 

transferred to Southwestern after the Early Termination Date. 
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(E) Southwestern's purchase under this Section 7.2 shall terminate this 

Agreement. Neither party shall thereafter have any obligation or liability to the other 

party under this Agreement, except for any such obligation which arose prior to the 

termination date. 

7.3 Right to Purchase Facility at End of Term. Southwestern will have the right 

but not the obligation to purchase the Facility pursuant to this Section 7.3 at the end of 

the Initial Term or Extended Term of this Agreement. In the event that Southwestern 

intends to exercise this purchase option, Southwestern shall give one (1) year's written 

notice of such intention to Seller. Southwestern shall then purchase and assume all of 

SeiJer's interests, rights, and obligations in the Facility (including, to the extent 

assignable, all governmental permits and approvals required to own and operate such

facilities), provided that 

(1) Southwestern also assumes any pertinent and appropriate 

lease agreements, easements, steam sale agreements, fuel supply agreements, and other 

material agreements relating to the ownership and operation of the Facility; and 

(2) Southwestern pays to Seller upon exercise of this purchase 

and assumption right in immediately available funds an amount equal to the Fair Market 

Value. 

7.4 First Right of Refusal; Sale of Seller's Interest. 

(A) If Seller proposes to sell Seller's ownership interest in the Facility 

during the Term of this Agreement to a third party, then prior to proceeding with any 

such sale to the third party Seller must first offer in good faith to sell such interest in the 

Facility to Southwestern at such price and terms as Seller is willing to accept ("Offered 

Price") and Southwestern shall have sixty (60) days from receipt of such price and terms, 
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in which to notify Seller whether it intends to purchase Seller's ownership interest in the 

Facility at the price quoted by Seller or such other price offered by Southwestern and set 

forth in the notice. If Southwestern notifies Seller within the sixty (60) day period that 

Southwestern will not exercise such purchase right, Southwestern's price offer is not 

accepted by Seller, or if Southwestern fails to provide Seller any notice of its intention 

within such period, then Seller may dispose of Seller's ownership interest in the Facility 

within two (2) years of the conclusion of such 60 day period to any other Person at such 

price, or at any other price in excess of the lower of Seller's Offered Price or the price 

offered by Southwestern to Seller. If Seller solicits bids for the purchase of Seller's 

ownership interest, Seller shall notify Southwestern and permit Southwestern to 

participate in such solicitation in accordance with the terms set forth therein for other 

participants. Seller's obligations and Southwestern's rights under this Section also shall 

apply to any sale or transfer of any stock or ownership interest in Seller or any partner or 

other owner of Seller. 

Southwestern's right of first refusal under this Section 7.4(A) shall only apply to 

the extent that, after such action, the Seller would not be in default under the Financing 

Documents with the Senior Lender or its Partnership Agreement for failing to qualify as a 

QF and the owner or indirect owners of the Facility and the Senior or junior Lenders or 

their successors or assigns would not become subject to the Public Utility Holding 

Company Act of 1935 or otherwise be subject to regulation (including, without 

limitation, financial, organizational, or rate regulation) as an electric utility, electric 

corporation, electric company, public utility, utility company, public utility holding 

company, or associated company, subsidiary company or affiliated company, or terms of 

similar impact under PUHCA or any applicable federal or state law, solely as a 
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consequence of Southwestern's exercise of its rights under this Section. Except as 

provided under Sections 7.4(8), Seller shall not grant a right to purchase the Facility to 

any Person if such grant prevents Southwestern's exercise of its rights under this Section 

7.4(A). 

(B) The provisions of Section 7.4(A) shall not apply to any sale or 

transfer of Seller's interest or ownership interest in Seller by the Senior Lender pursuant 

to an exercise of remedies under the Seller Financing Documents. 

(C) Notwithstanding any provision in this Agreement to the contrary, 

including, without limitation, the provisions of this Section 7.4, Seller shall not sell, 

transfer, convey, lease, or otherwise dispose of the Facility during the Initial Term or 

Extended Term of this Agreement to any party that (i) cannot demonstrate the possession 

or control of operational and management experience and access to financial resources 

comparable to those of Seller as of the time of the transfer or otherwise reasonably 

sufficient to cause and/or continue the operation and maintenance of the Facility 

pursuant to this Agreement, or (ii) that refuses or fails to assume all of Seller's rights, 

duties, and obligations under this Agreement. 

7.5 Disclaimer of Liability for Losses and Damages. In the event of notice of 

termination pursuant to Section 7.1, or purchase of the Facility pursuant to Sections 7.2, 

7.3, or 7.4, Southwestern shall have no liability for damages (including without 

limitation, any development and/or investment losses, liabilities or damages, and other 

liabilities to third parties, incurred by Seller on account of Southwestern's exercise of its 

option under Sections 7.1, 7.2, 7.3, or 7.4), nor any other obligation, to Seller except for 

the Termination Payment or other payment due Seller in accordance with Sections 7.1, 

7.2, 7.3, or 7.4. 
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ARTIClE 8 

INTERCONNECTION FACILITIES AND METERING 

8.1 Interconnection Facilities. 

(A) At its expense, Seller shall construct, install, own, and maintain or 

cause to be maintained Seller's Interconnection Facilities, as are required for 

Southwestern to receive the Estimated Phase II Actual Capacity from the Facility, in 

accordance with Good Utility Practice. Southwestern shall be permitted to inspect 

Seller's Interconnection Facilities prior to connecting thereto and at any reasonable time 

during the Initial Terrn or Extended Term of this Agreement. 

(B) At Southwestern's expense, Southwestern shall construct, install, and 

own Southwestern's Interconnection Facilities, as are required for Southwestern to 

receive the Estimated Phase II Actual Capacity from the Facility, in accordance with 

Good Utility Practice. At its expense, Southwestern shall maintain or cause to be 

maintained facilities on its side of the Interconnection Point. Except as provided in 

Section 3.5(C), Southwestern shall complete the installation of Southwestern's 

Interconnection Facilities not later than the date to be specified by Seller, provided, 

however, that such date shall not be earlier than the date which is sixty (60) days prior 

to the Proposed Combustion Turbine Commercial Operation Date, and Seller shall 

provide Southwestern with notice of modification to such date at least three (3) months 

in advance. 

(C) Upon Combustion Turbine Commercial Operation of the Facility, all 

of Seller's Interconnection Facilities shall be used for the transmission of Energy and 

Capacity to Southwestern pursuant to this Agreement. 
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(D) The Parties shall provide each other with timely notice of any 

changes in their respective systems or facilities that may affect the proper coordination of 

safety devices on the two systems, and shall notify each other immediately in the event 

that hazardous or unsafe conditions associated with operations pursuant to this 

Agreement are discovered to exist. Upon Combustion Turbine Commercial Operation of 

the Facility, changes to the Seller's Interconnection Facilities cannot be made other than 

with the express prior written approval of Southwestern. 

8.2 Metering Devices. 

(A) All Metering Devices used to measure the Capacity and Energy 

ma~e available to Southwestern by Seller and to monitor and coordinate operation of the 

Facility pursuant to this Agreement shall be owned, installed, and maintained by 

Southwestern except for Seller's Backup Metering. Metering Devices shall be installed at 

the Interconnection Point. All Metering Devices used to provide data for the 

computation of payments due under this Agreement shall be sealed and the seal shall be 

broken only by Southwestern when such Metering Devices are to be inspected and 

tested or adjusted in accordance with this Article 8. The number, type, and location of 

such Metering Devices shall be as specified by Southwestern. 

(B) Upon installation and at least annually thereafter, Southwestern shall 

inspect and test all Metering Devices at its own expense. Southwestern shall provide 

Seller with reasonable advance notice of and permit a representative of Seller to witness 

and verify such inspections and tests, provided, however, that Seller shall not 

unreasonably interfere with or disrupt the activities of Southwestern and shall comply 

with all of Southwestern's safety standards. Upon request by Seller, Southwestern shall 

perform additional inspections or tests of any Metering Device and shall permit a 
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qualified representative of Seller to inspect or witness the additional testing of any 

Metering Device, provided, however, that Seller shall comply with all of Southwestern's 

safety standards. The actual expense of any such requested additional inspection or 

testing shall be borne by Seller, unless, upon such inspection or testing, a Metering 

Device is found to register inaccurately by more than the allowable limits established in 

Section 8.3, in which event the expense of the requested additional inspection or testing 

shall be borne by Southwestern. 

(C) At such times as Southwestern deems necessary, Southwestern shall 

have reasonable access to the Interconnection Facilities and Metering Devices located on 

Seller's side of the Interconnection Point for the purposes of conducting necessary 

examinations, tests, calibrations, and maintenance of such Metering Devices and 

equipment associated therewith, provided, however, that in exercising such rights 

Southwestern shall not unreasonably interfere with or disrupt the development, 

construction, or operation of the Facility, and Southwestern shall comply with Seller's 

safety regulations at the Facility. 

(D) In addition to Metering Devices installed and maintained by 

Southwestern, Seller, at its own expense, may elect to install and maintain backup 

metering devices ("Seller's Backup Metering") at the Interconnection Point. Such 

installation and maintenance shall be in a manner subject to Southwestern's approval 

and in accordance with Good Utility Practice. Upon installation and at least annually 

thereafter, at its own expense, Seller shall inspect and test Seller's Backup Metering. 

Seller shall provide Southwestern with reasonable advance notice of and permit a 

representative of Southwestern to witness and verify such inspections and tests, provided, 

however, that Southwestern shall not unreasonably interfere with or disrupt the activities 
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of Seller and shall comply with all of Seller's safety standards. Upon request by 

Southwestern, Seller shall perform additional inspections or tests of Seller's Backup 

Metering and shall permit a qualified representative of Southwestern to inspect or witness 

the additional testing of Seller's Backup Metering, provided, however, that Southwestern 

shall comply with all of Seller's safety standards. The actual expense of any such 

requested additional inspection or testing shall be borne by Southwestern, unless, upon 

such inspection or testing, Seller's Backup Metering is found to register inaccurately by 

more than the allowable limits established in Section 8.3, in which event the expense of 

the requested additional inspection or testing shall be borne by Seller. 

(E) If any Metering Device, including Seller's Backup Metering, is found 

to be defective or inaccurate (whether or not within the allowable limits established in 

Section 8.3), it shall be adjusted, repaired, replaced, and/or recalibrated, as near as 

practicable, to a condition of zero error by the Party owning such defective or inaccurate 

device. 

8.3 Adjustment for Inaccurate Meters. If a Metering Device fails to register,_ or 

if the measurement made by a Metering Device is found upon testing to be inaccurate by 

more than one percent (1.0%), an adjustment shall be made correcting all measurements 

by the inaccurate or defective Metering Device for both the amount of the inaccuracy 

and the period of the inaccuracy, in the following manner: 

(A) As may be agreed upon by the Parties, or 

(B) In the event that the Parties cannot agree on the amount of the 

adjustment necessary to correct the measurements made by any inaccurate or defective 

Metering Device, the Parties shall use Seller's Backup Metering, if installed, to determine 

the amount of such inaccuracy, provided, however, that Seller's Backup Metering has 
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been tested and maintained in accordance with the provisions of Sections 8.2(D) and 

8.2(E). In the event that Seller's Backup Metering also is found to be inaccurate by more 

than the allowable limits set forth in this Section 8.3, the Parties shall estimate the 

amount of the necessary adjustment on the basis of deliveries of Capacity and Energy 

during periods of similar operating conditions when the Metering Device was registering 

accurately. 

(C) In the event that the Parties cannot agree on the actual period 

during which the Metering Device(s) made inaccurate measurements, the period during 

which the measurements are to be adjusted shall be the shorter of (i) the last one-half of 

the period from the last previous test of the Metering Device to the test that found the 

Metering Device to be defective or inaccurate, or (ii) the one hundred eighty (180) days 

immediately preceding the test that found the Metering Device to be defective or 

inaccurate. 

(D) To the extent that the adjustment period covers a period of 

deliveries for which payment has already been made by Southwestern, Southwestern 

shall use the corrected measurements as determined in accordance with Sections 8.3(A), 

(B) or (C) hereof to recompute the amount due for the period of the inaccuracy and shall 

subtract the previous payments by Southwestern for this period from such recomputed 

amount. If the difference is a positive number, the difference shall be paid by 

Southwestern to Seller; if the difference is a negative number, that difference shall be 

paid by Seller to Southwestern, or at the discretion of Southwestern may take the form of 

an offset to Payments due Seller by Southwestern hereunder. Payment of such difference 

by the owing Party shall be made not later than thirty (30) days after the owing Party 

receives notice of the amount due, unless Southwestern elects payment via an offset. 
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8.4 Communication Equipment. Seller shall provide at its cost, and thereafter 

maintain at its expense, a voice grade telephone extension accessible through touch tone 

dialing without human operator intervention to the metering point, so that remote 

interrogation of the metering equipment can be accomplished. Subsequent technological 

advances will be installed as mutually agreed between Seller and Southwestern. Seller 

shall provide at its cost, and thereafter maintain at its expense, a dedicated 

telecommunications circuit for the purpose of telemetering to the location of 

Southwestern's SCC where such SCC may be located during the Initial Term or Extended 

Term of this Agreement. Such telemetering equipment shall perform in accordance with 

requirements established by Southwestern in accordance with Good Utility Practice. 

8.5 Protective Systems. Seller shall obtain Southwestern's approval, not to be 

unreasonably withheld, of the design of protective systems for the Facility, including 

specifications, related drawings, and calibrations of protective devices. Seller shall 

permit Southwestern to conduct an acceptance test of certain components of protective 

systems prior to initial synchronization and at certain periodic intervals following initial 

synchronization. Design and specification of protective relaying, alarming, fault 

recording, control, metering, and related systems for generators, high voltage switchgear, 

step-up transformers, and plant service transformers shall be as provided in the 

specifications therefor provided to Seller which shall be in accordance with Good Utility 

Practice. 
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ARTICLE 9 

OPERATION AND MAINTENANCE REQUIREMENTS 

9.1 (A) General. Seller shall operate, maintain, and repair the Facility in a 

safe, prudent, reliable, and efficient manner, consistent with Good Utility Practice, and in 

any event with at least the care and skill a reasonable, prudent Person in similar 

circumstances would employ. 

(B) Fuel. 

(1) At all times during the Initial Term and Extended Term of this 

Agreement, Seller shall have a supply of fuel of quality and in quantity sufficient to meet 

the Capacity and Energy delivery requirements of this Agreement and assurance of 

delivery conditions materially no less beneficial to Seller than those contained in the Gas 

Supply Agreement between Southwestern Public Service Company and GPM Gas 

Corporation dated December 1, 1995 (the "Fuel Contract Criteria"). Seller shall not 

modify or replace the Facility's fuel supply or fuel transportation plan or any fuel supply 

or fuel transportation contract during the Initial Term and Extended Term of this 

Agreement in any way which would cause Seller's affected fuel supply or transportation 

contracts to fail to meet the applicable Fuel Contract Criteria unless Seller shall obtain, 

within a commercially reasonable period of time, a substitute or supplement for such 

affected agreement that would enable Seller to satisfy the applicable Fuel Contract 

Criteria, or the consent of Southwestern, not to be unreasonably withheld. 

(2) Upon Southwestern's request, made no later than 30 days 

before the Proposed Milestone Date for Financial Closing, the Parties shall negotiate and 

execute a fuel management agreement for the Facility (the "Fuel Management 

Agreement"). The Fuel Management Agreement shall assign the right and responsibiliity 
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to administer and enforce the Fuel Agreements and any replacements or additions 

thereto. The Fuel Management Agreement also shall assign the Seller's rights to the 

receipt of any damages or other payments for any Fuel Delivery Failure which shall 

excuse Seller's obligation under this Agreement by reason of a Delivery Excuse. The 

terms, conditions, and compensation provisions of the Fuel Management Agreement shall 

comply with all applicable state and federal laws and regulations concerning transactions 

between Southwestern affiliates. 

9.2 Operating Committee and Operating Procedures. 

(A) Southwestern and Seller shall each appoint one representative and 

on~ alternate representative to act in matters relating to the operation of Seller's Facility 

and Southwestern's system under this Agreement and detailed operating arrangem"ents for 

delivery of Capacity and Energy from the Facility to Southwestern. Such representatives 

shall constitute the Operating Committee. The Parties shall notify each other in writing 

of such appointments and any changes thereto. The Operating Committee shall have no 

authority to modify the terms or conditions of this Agreement other than Attachment H. 

(B) T~e_ Operating Committee shall develop mutuai!Jt~greeable written 

operating procedures no later than _njnety (90) days prior to the Combustion Turbine 

-Commercial Operation Date. The operating procedures shall be a guide on how to ---· 
integrate the Facility and its electrical output into Southwestern's system and shall be 

consistent with the provisions of this Agreement. Operating procedures shall include, 

but not be limited to, the method of day-to-day communications; metering, telemetering, 

telecommunications, and data acquisition procedures; key personnel list for applicable 

Southwestern and Seller control centers; clearances and switching practices; operating 

and maintenance scheduling and reporting; daily capacity and energy reports; unit 
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operations log; reactive power support; and such other matters as may be mutually 

agreed upon by the Parties. 

(C) The Operating Procedures will constitute Attachment H of this 

Agreement. 

9.3 Maintenance Schedule. 

(A) Seller shall provide a maintenance schedule for the first year of 

operation at least one hundred twenty (120) days prior to the Proposed Combustion 

Turbine Commercial Operation Date. Thereafter, Seller shall submit annual maintenance 

schedules by july 1 for the twelve (12) month period starting january 1 for the following 

cal.endar year. At the same time, Seller also shall supply a long-term maintenance 

schedule that will encompass the following four (4) maintenance years. Seller shall 

furnish Southwestern with reasonable advance notice of any change in the annual 

maintenance schedule. Reasonable advance notice of any change in the maintenance 

schedule is as follows: 

Scheduled Outage Expected Duration 

(1) Less than 2 days 

(2) 2 to 5 days 

(3) Major overhauls (over 5 days) 

Advance Notice to 
Southwestern 

at least 24 hours 

at least 7 days 

at least 90 days 

Seller shall coordinate scheduled maintenance with Southwestern. From time to time, 

Southwestern shall provide Seller reasonable advance notice of significant maintenance 

plans, including major scheduled maintenance, with respect to its system that may 

materially affect the Facility. 

(B) No planned maintenance shall be conducted during the On-Peak 

Months. However, Southwestern cknowledges that the Facility's need for scheduled 
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maintenance will be affected by Southwestern's Dispatch of the Facility and other factors 

outside Seller's control and agrees not to unreasonably withhold its consent to requests 

to schedule outages during On-Peak Months necessary to avoid damage to Facility 

equipment or a material adverse effect on the operating cost or reliability of the Facility. 

Modifications to Scheduled Outage periods may be made by mutual agreement. The 

maximum annual maintenance hours permitted for the Facility shall be 336 hours, except 

that 730 hours shall be permitted for the annual period in which Major Maintenance 

Outage occurs, which shall not occur more frequently than every fifth year. 

9.4 Facilitv Operation. Seller shall staff, control, and operate the Facility 

consistent at all times with agreed to operating practices. Personnel capable of starting 

and running the Facility shall be continuously available at the Facility or reachable by 

telephone or pager such that they can start up and provide Capacity requested by 

Southwestern up to and including Actual Capacity in a maximum time of: (i) thirty (30) 

minutes from any such notice by Southwestern's SCC or other designated authority 

during Phase I, and (ii) ninety (90) minutes from any such notice by Southwestern's SCC 

or other designated authority after the Cogeneration Commercial Operation Date. 

9.5 Dispatch. In addition to Southwestern's rights to shut down or start up the 

Facility as provided in Section 3.3(B), Southwestern shall be able to control the following 

items through control signals from Southwestern's SCC: 

(A) The net MW output of the Facility from Minimum Load Level to 

Actual Capacity using raise/lower pulse outputs from an RTU or successor technologies 

located at the Facility. 
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(B) The net MVAR intake or output of the Facility shall be adjustable 

within the limits outlined in Section 2.5 (C) using either raise/lower pulses or analog 

setpoint outputs from the RTU or successor technologies located at the Facility. 

9.6 Non-Dispatchable Capacity and Energy. The expected Non-Dispatchable 

Capacity and Energy from the Facility that will be delivered to Southwestern subsequent 

to the Cogeneration Commercial Operation Date is sixty-seven percent (67%) of the 

Actual Capacity. In the event that the Non-Dispatchable Capacity and Energy from the 

Facility changes, Seller, with the written consent of Southwestern, may revise the Non-

Dispatchable Capacity and Energy. Seller shall keep Southwestern informed of any 

ex~ected short-term changes in the Non-Dispatchable Capacity and Energy. Seller shall 

notify Southwestern immediately if unexpected conditions force a change in the expected 

Non-Dispatchable Capacity and Energy from the Facility. During Phase I there shall be 

no Non-Dispatchable Capacity and Energy. 

9.7 Certification of Operation and Maintenance. 

(A) Seller shall cause at its sole expense an independent engineer from 

a list compiled by Seller and approved by Southwestern, such approval not to be 

unreasonably withheld, to review the entire Facility (including the Seller's 

Interconnection Facilities) operation and maintenance to assist in monitoring compliance . 

with Good Utility Practice. This review also shall include a review of the environmental 

compliance of the Facility and its operation and maintenance plan. The independent 

review will be conducted by an engineering firm and/or an engineer other than the firms 

-and/or-engineers chosen by-Seller to design, construct, .operate,. or maintain the facility. 

The independent review will be conducted according to the following schedule: 
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(1) Once every other year for the first ten (1 0) years following 

the Cogeneration Commercial Operation Date. 

(2) For the remainder of the Initial Term or Extended Term of this 

Agreement, once every calendar year. 

(B) Every year in which the independent review has been conducted, 

Seller shall cause the independent engineer to issue a written report to Southwestern 

assessing Facility operation and maintenance and compliance with all applicable 

environmental licenses, approvals, and permits and stipulating any related remedial or 

other actions <;onsistent with Good Utility Practice. Such report shall be made available 

to Southwestern as soon as it is available to Seller. The report shall stipulate any related 

remedial or other actions consistent with Good Utility Practice and the recommended 

time to implement those actions. Such report shall be deemed accepted unless disputed 

within thirty (30) days after receipt. In the event that either Party disputes any 

recommendation of the independent engineer, the disputed recommendation shall be 

referred to a second independent engineer selected by Seller from the list compiled by 

Seller and approved by Southwestern. Seller shall cause the second independent 

engineer to issue a written report to Southwestern within a reasonable time. In the event 

disputed recommendation(s) are referred to a second independent engineer, the second 

independent engineer's recommendation(s) as to the disputed matters shall be 

implemented. Seller shall cause all final recommendations to be implemented within the 

time frame specified for such recommendations by the first or second independent 

engineer, as applicable (the "Correction Period"), unless the Parties mutually agree 

otherwise. Seller shall provide written certification of implementation of such 

recommendations to Southwestern. In the event Seller fails to implement the 
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recommendations within the Correction Period, then, in addition to any other remedy 

Southwestern may have with respect to such failure, Southwestern will have the right to 

suspend its purchases of Capacity and Energy from the Facility under this Agreement 

until it receives such certification of implementation. Such suspension shall not relieve 

Seller of its delivery obligations under this Agreement, unless and to the extent that 

failure is excused under other provisions of this Agreement, including, to the extent 

applicable, Article 11. Failure of Seller to provide the certificate of implementation 

referred to above within the Correction Period shall constitute a material breach of this 

Agreement. 

(C) At Southwestern's sole expense, Southwestern or its designated 

agent, at times mutually convenient to the Parties, shall have the right to assess the 

Facility's operation and maintenance and/or verify all independent engineers' 

recommendations by reviewing all pertinent Facility records and by inspecting the 

Facility, provided, however, that such review and inspection shall not unreasonably 

interfere with Seller's operations at the Facility. Southwestern promptly shall notify Seller 

of any alleged deficiency in maintenance or operation, and Seller shall provide such 

information to the applicable independent engineer. 

(D) Seller and Southwestern shall use their best efforts to resolve any 

disputes between them as to whether any maintenance deficiency exists and/or whether 

a particular remedy is reasonably necessary to correct a purported deficiency. Seller 

shall undertake promptly and complete any undisputed deficiencies in maintenance and 

any disputed deficiencies in maintenance finally determined pursuant to Section 9.7 (B). 
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9.8 Outage Reporting. Seller shall comply with all current Southwestern and 

NERC generating unit outage reporting requirements, as they may be revised from time 

to time, as follows: 

(A) When forced outages or partial forced outages occur, Seller shall 

notify Southwestern's SCC of the existence, nature, and expected duration of the outages 

or partial forced outages as soon as practical, but in no event later than one (1) hour after 

any outage or partial forced outage occurs. Seller shall immediately inform 

Southwestern's SCC of changes in the expected duration of the outage or partial forced 

outage unless relieved of this obligation by Southwestern's SCC for the duration of each 

for~ed outage or partial forced outage. 

(B) Seller shall report to Southwestern on a monthly basis all scheduled 

outage/deratings that occurred during the preceding month within five (5) working days 

after the end of the preceding month. The data reported shall meet all requirements 

specified in the NERC Generation Availability Data System ("GADS") Manual. Data 

presentation shall be in accordance with the format prescribed in such manual. 
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ARTIClE 10 

DEFAULT AND TERMINATION 

10.1 Notice of Default. If Southwestern defaults under this Agreement, then 

Seller shall give Southwestern written notice describing such default. If Seller defaults 

under this Agreement, then Southwestern shall give Seller written notice and 

concurrently provide Project Lender with a copy of such notice. 

10.2 Events of Default of Seller. 

(A) The following shall constitute Events of Default of Seller upon their 

occurrence and no cure period shall be applicable: 

(1 ) Seller's failure to achieve a milestone by the applicable 

Milestone Deadline Date, 

(2) Seller's failure to commence Combustion Turbine 

Commercial Operation by the Combustion Turbine Commercial Operation Deadline 

Date, 

(3) Seller's failure to commence Cogeneration Commercial 

Operation by the Cogeneration Commercial Operation Deadline Date. 

(B) The following shall constitute Events of Default of Seller upon their 

occurrence unless cured within thirty (30) days, in the case of defaults (1) and (2), or 

within sixty (60) days, in the case of defaults (3) through (13), after the date of written 

notice from Southwestern as provided for in Section 1 0.1, provided that, if any default 

under (9) through (13) hereof cannot be cured within sixty (60) days with exercise of du

diligence, and if Seller within such period submits to Southwestern a plan reasonably 

designed to correct the default within a reasonable additional period of time not to 
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exceed six (6) months, then an Event of Default shall not exist unless Seller fails to 

diligently pursue such cure or fails to cure such default within the additional period of 

time specified by the plan: 

(1) Seller's failure to initiate and maintain funding of the 

Completion Security Fund set forth in Article 6, to the levels, and upon the timing, 

specified; 

(2) Seller's failure to make any payment due Southwestern for 

damages pursuant to this Agreement; 

(3) Seller's dissolution or liquidation; 

(4) Seller's assignment of this Agreement or any of its rights 

under it for the benefit of creditors, provided that, the foregoing shall not be grounds for 

default if, pursuant to applicable law and with any required court approval, this 

Agreement is assumed by a trustee or assignee permitted pursuant to Section 15.1; 

(5) The filing of a case in bankruptcy or any proceeding under 

any other insolvency law against Seller as debtor or its parent or any other affiliate that 

could materially impact Seller's ability to perform, provided, however, that Seller shall be 

given sixty (60) days from the date of such filing by a third party in which to obtain a 

stay or dismissal prior to this provision constituting an Event of Default and provided 

further that, the foregoing shall not be grounds for default if, pursuant to applicable law 

and with any required court approval, this Agreement is assumed by an assignee 

permitted pursuant to Section 15.1 . 

(6) Seller's assignment of this Agreement or any of Seller's rights 

under the Agreement or the sale or transfer of any interest in Seller without obtaining 

Southwestern's prior written consent pursuant to Article 15, or Seller's sale or other 

-92-

WP/I-4(CD) 
Page 92 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



transfer of its interest or any part thereof in the Facility without complying with the 

requirements of Articles 7 and 15; 

{7) Seller's tampering with Southwestern's Interconnection 

Facilities (unless such Facilities are owned by Seller pursuant to the terms of this 

Agreement) without Southwestern's express consent; 

{8) The sale by Seller to a third party, or diversion by Seller for 

any use, of electrical Capacity or Energy committed to Southwestern by Seller; or, the 

diversion or sale by Seller of thermal energy (other than the thermal energy required 

under the Phillips Steam Agreement or Seller's agreement with a subsequent steam host) 

necessary to produce the electrical Capacity or Energy committed to Southwestern under 

this Agreement; or the use of Seller's Interconnection Facilities for any purpose other 

than the transmission of electric Energy and Capacity to Southwestern, without the prior 

express written approval of Southwestern subject to Southwestern's open access tariff on 

file with the FERC; 

{9) Any representation made by Seller under Section 12.1 shall 

be false in any material respect; 

(1 0) Seller's material failure to comply with Southwestern's 

Dispatch provided for in Section 9.5 and Attachment H; 

(11) Seller's failure to comply with any other material obligation 

under this Agreement; 

(12) Seller's failure to attain a twelve (12) month rolling average 

AF greater than 0.600 for thirteen (13) consecutive months; and 

{13) For any reason other than an Excused Outage, Seller's failure 

to attain a Combustion Turbine Contract Capacity equal to 112 MW or Cogeneration 
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Contract Capacity equal to 130 MW which failure continues during all subsequent tests 

under Section 2.6 in the twelve (12) months next following the date of such first test 

below 112 MW or 130 MW, as applicable. 

10.3 Project Lender Right to Cure Default of Seller. If Seller defaults pursuant to 

Section 10.2 and has a Project Lender, Southwestern shall allow the Project Lender, or 

its designee approved by Southwestern ("Project Lender Designee"L or a new lessee or 

purchaser of the Facility approved by Southwestern (subject to Southwestern's right of 

first refusal to purchase the Facility) to correct the default, except for failure to 

commence Combustion Turbine Commercial Operation by the Combustion Turbine 

Commercial Operation Deadline Date as set forth in Section 1 0.2(A), as follows: 

(A) Prior to implementing any cure pursuant to this Section 1 0.3, Project 

Lender Designee shall comply with the assignment provisions of Article 15, unless any 

such requirements are waived by Southwestern in its sole discretion, and shall expressly 

assume Seller's rights and obligations under this Agreement; 

(B) For Even~s of Default set forth in Sections 1 0.2(A) and (B), Project 

Lender or Project Lender Designee shall have one hundred twenty (120) days from the 

date of notice provided for in Section 10.1 or such longer period as provided in Section 

1 0.2 to correct such d efau it. 

10.4 Events of Default of Southwestern. 

The following shall constitute' Events of Default of Southwestern upon their 

occurrence unless cured within thirty (30) days, in the case of default (1), or sixty (60) 

days, in the case of defaults (2) through (JL after the date of written notice from Seller as 

provided for in Section 1 0.1, provided that, if any default under (6) and (7) hereof cannot 

be cured within sixty (60) days with exercise of due diligence, and if Southwestern 
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within such period submits to Seller a plan reasonably designed to correct the default 

within a reasonable additional period of time not to exceed six (6) months, then an Event 

of Default shall not exist unless Southwestern fails to diligently pursue such cure or fails 

to cure such default within the additional period of time specified by the plan: 

(1) Southwestern's failure to make any payment due hereunder 

(net of outstanding damages and any other rights of setoff that Southwestern may have 

pursuant to this Agreement); 

(2) Southwestern's dissolution or liquidation, provided that 

division of Southwestern into multiple operating units shall not constitute dissolution or 

liquidation; 

(3) Southwestern's general assignment of this Agreement or any 

of its rights hereunder and its interests in the Facility for the benefit of its creditors, 

provided that, the foregoing shall not be grounds for default if, pursuant to applicable 

law and with any required court approval, this Agreement is assumed by an assignee 

permitted pursuant to Section 15.1; 

(4) Southwestern's entry into insolvency proceedings under any 

insolvency law as debtor, provided that, the foregoing shall not be grounds for default if, 

pursuant to applicable law and with any required court approval, this Agreement is 

assumed by an assignee permitted pursuant to Section 15.1; 

(5) Southwestern's general assignment of this Agreement or any 

of its rights under the Agreement without obtaining Seller's prior written consent to the 

extent required in Article 15; 

(6) Any material representation by Southwestern under Section 

12.2 shall be false in any material respect; and 
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(7) Southwestern's failure to comply with any other material 

obligation under this Agreement. 

10.5 Termination. In addition to any other right or remedy available at law, in 

equity, or in this Agreement except as such rights or remedies are expressly limited 

hereunder, either Party may, upon written notice to the other Party, terminate this 

Agreement if any one or more of the Events of Default for the other Party described in 

Section 10.2 and 10.4 occur and are not cured within the time periods set forth therein. 

Neither Party shall have the right to terminate this Agreement except as provided for 

upon the occurrence of an Event of Default as described above or as otherwise may be 

explicitly provided for in this Agreement. Nothing in this Agreement that does not 

explicitly disclaim or limit a right or remedy of any Party or the Parties, including, 

without limitation, the provision of damages or the enumeration of specific Events of 

Default, shall be construed to limit any right or remedy available at law or in equity to 

the Parties, including the right to any and all direct damages for any breach or other 

failure to perform hereunder. All remedies in this Agreement shall survive termination or 

cancellation of this Agreement and are cumulative. 

10.6 Operation by Southwestern Following Event of Default by Seller. 

(A) If any one or more Events of Default shall have occurred and be 

continuing, subject to the rights of the Senior Lender to (i) foreclose upon its interest in 

the Facility and exercise its remedies under the Senior Financing Documents, or (ii) 

operate or cause its nominee, transferee, or successor to operate the Facility through an 

agent or purchaser after having timely notified Southwestern, in writing as provided 

herein, of its intent to so operate the Facility pursuant to the terms of this Agreement, 

Southwestern shall have the right to possess, assume control of, and operate the Facility 
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as agent for the Seller (in accordance with the Seller's rights, obligations, and interests 

under this Agreement) during the period provided for herein. Seller shall not grant any 

Person, other than the Senior Lender, a right to possess, assume control of, and operate 

the Facility that is equal to or superior to Southwestern's right under this Section 1 0.6. 

(B) Southwestern shall give Seller and the Senior Lender, at least sixty 

(60) days notice in advance of Southwestern's intent to exercise its right to possess, 

control, and operate the Facility in accordance with this Section 10.6 ("Lender's 

Possession Right Period"). In the event that the Senior Lender notifies Southwestern, 

within the Lender's Possession Right Period, of the intent of the Senior Lender to either 

possess, assume control of, and operate the Facility or otherwise cure the Events of 

Default within the Lender's Possession Right Period, either as agent for the Seller or on 

its own behalf or through a nominee, transferee or successor, pursuant to the exercise of 

any right or remedy under any Senior Financing Document, then Southwestern's right to 

possess, control , or operate the Facility shall be suspended. Lender's Possession Right 

Period shall be extended, (i) for an additional period not to exceed sixty (60) days, as 

necessary to enable the Senior Lender or its nominee, transferee, or successor to acquire 

possession of the Facility pursuant to exercise by the Senior Lender of its rights and 

remedies under the Senior Financing Documents, or (ii) such other additional period as 

required to enable the Senior Lender or its nominee, transferee, or successor to over-

come, by legal proceeding, any restraint on· the Senior Lender's right to take possession 

of the Facility established by an injunction, stay, or similar equitable order issued by any 

court of competent jurisdiction, unless, in either case, the Senior Lender or its nominee, 

transferee, or successor fails, after fifteen (15) days notice thereof from Southwestern to 

the Senior Lender, to commence and continue to exercise its rights and remedies in a 
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commercially reasonable manner. If the Senior Lender fails to provide such notice to 

Southwestern within the Lender's Possession Right Period or the Senior Lender or its 

nominee, transferee or successor fails to either exercise the right to possess, control, and 

operate the Facility or cure the Event(s) of Default within the Lender's Possession Right 

Period (as such period may be extended in accordance with the provisions hereof), or 

subsequently abandons the Facility, then Southwestern's right to possess, control, and 

operate the Facility in accordance with this Agreement shall be immediately revived and 

Southwestern shall have the right to take immediate possession and control of the 

Facility. Nothing in this Section 1 0.6(8) shall limit the exercise by Southwestern of any 

other right or remedy it may have pursuant to this Agreement. 

(C) During any period that Southwestern is in possession of and 

operating the Facility pursuant to the foregoing paragraphs, Southwestern shall use the 

proceeds from the sale of electricity generated by the Facility (i) first, to satisfy 

obligations under any Senior Financing Documents, (ii) second, to reimburse 

Southwestern for any and all expenses reasonably incurred by Southwestern in taking 

possession of and operating the Facility, and (iii) third, any balance shall be remitted to 

the Seller. Southwestern agrees that, during any period it shall possess or control the 

Facility, it shall operate the Facility in accordance with Good Utility Pradice so as to 

produce electricity in accordance with the terms of this Agreement and shall maintain in 

full force and effect all agreements, permits; licenses, and consents required pursuant to 

the Senior Financing Documents. Seller shall provide Southwestern with copies of all 

such agreements, approvals, and permits within thirty (30) days of the date Seller has 

been notified by Southwestern that Southwestern will exercise its right to take possession 

pursuant to this provision. Southwestern's obligation to comply with such agreements, 
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approvals, and permits is expressly conditional upon Seller providing Southwestern with 

copies thereof and such obligation shall be excused to the extent that such compliance 

(i) is unlawful, (ii) is not reasonably related to the operation or maintenance of the 

Facility or otherwise required of the party in possession and control of the Facility 

pursuant to the Senior Financing Documents, or (iii) would cause a violation of or result 

in a default under the terms and conditions of this Agreement. It is understood and 

agreed that Southwestern shall not be under any obligation to expend its own funds 

(exclusive of proceeds from the sale of electricity generated by the Facility) to meet its 

obligations hereunder. 

(D) During any period that Southwestern is in possession of and 

operating the Facility, Seller shall retain legal title to and ownership of the Facility and 

Southwestern shall assume possession, operation, and control solely as agent for the 

Seller (and its successors or transferees in foreclosure or nominees of Southwestern). In 

the event that Southwestern is in possession and control of the Facility for an interim 

period as provided in this Section 10.6, the Seller, the Senior Lender, or any nominee, 

transferee or successor thereof, may resume operation and Southwestern shall relinquish 

its right to operate when the Seller, or the Senior Lender or any nominee, transferee or 

successor thereof, reasonably demonstrates to Southwestern that it will remove those 

grounds that originally gave rise to Southwestern's right to operate the Facility, as 

provided above, in that Seller, its successofs, transferees in foreclosure, or nominee of 

the Senior Lender, (i) will resume operation of the Facility in accordance with the 

provisions of this Agreement, (ii) have satisfied any claims in foreclosure or bankruptcy 

applicable to the Facility, or otherwise caused such claims to be dismissed, or have had 
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a plan of reorganization approved by a court of competent jurisdiction, and (iii) have 

cured any other Events of Default. 
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ARTICLE 11 

FORCE MAIEURE 

11.1 Definition of Force Majeure. The term "Force Majeure," as used in this 

Agreement, means causes or events beyond the reasonable control of, and without the 

fault or negligence of, the party claiming Force Majeure, including, without limitation, 

acts of God; sudden actions of the elements such as floods, hurricanes, or tornadoes; 

sabotage; terrorism; war; riots; and actions by federal, state, municipal, or any other 

government or agency (including the adoption or change in any rule or regulation or 

environmental constraints lawfully imposed by federal, state, or local government 

bo.dies), but only if such actions or failures to act prevent or delay performance. Force 

Majeure does not include any failure of, or delay in performance or any full or partial 

curtailment in the electric output of the Facility that is caused by, or arises from (i) any 

labor dispute or strike by Seller's employees or the employees of any contractor or 

subcontractor employed at or performing work with respect to the Facility (except to the 

extent arising out of a strike or labor action by employees or labor organizational 

members not employed at or performing work with respect to the Facility), or (ii) the 

failure of performance by any third party having an agreement with Seller, including, 

without limitation, any vendor, supplier, or customer of Seller, (unless such failure of the 

third party is excused by reason of force majeure (or comparable term), as defined in 

Seller's agreement with such third party). Force Majeure also does not include changes 

in market conditions. Mechanical or equipment breakdown shall not constitute a 

condition or event of Force Majeure unless it is a Catastrophic Equipment Failure. 
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11.2 Applicability of Force Majeure. Neither Party shall be responsible or liable 

for any delay or failure in its performance hereunder due solely to conditions or events 

of Force Majeure, provided that: 

(A) the non-performing party gives the other party prompt written notice 

describing the particulars of the occurrence of the Force Majeure; 

(B) the suspension of performance is of no greater scope and of no 

longer duration than is directly caused by the Force Majeure; 

(C) the non-performing party proceeds with reasonable diligence to 

remedy its inability to perform and provides weekly progress reports to the other party 

describing actions taken to end the Force Majeure; and 

(D) when the non-performing party is able to resume performance of its 

obi igations under this Agreement, that party shall give the other party written notice to 

that effect. 

11.3 Limitations on Effect of Force Majeure. 

(A) In no event will any delay or failure of performance caused by any 

conditions or events of Force Majeure extend this Agreement beyond the Initial Term or 

Extended Term, if any. 

(B) In the event of any delay or failure of performance caused by 

conditions or events of Force Majeure, that would otherwise constitute an Event of 

Default pursuant to Article 10, the cure provisions of Article 10 shall not apply and such 

delay or failure of performance shall, if not previously cured, become an Event of Default 

on the date that is eighteen (18) months from the date of notice provided for in Section 

11.2(A). The other Party may, at any time following the end of such eighteen (18) month 

period, terminate this Agreement upon written notice to the affected Party, without 
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further obligation by the terminating Party except as to costs and balances incurred prior 

to the effective date of such termination. The other Party may, but shall not be obligated 

to, extend such eighteen (18) month period, for such additional time as it deems 

appropriate in its sole discretion, if the affected Party is exercising due diligence in its 

efforts to cure the conditions or events of Force Majeure. 

11.4 Fixed Payments Affected by Force Majeure. To the extent Seller 

experiences an event of Force Majeure that excuses it from delivering Capacity and 

Energy to Southwestern pursuant to this Article 11, the Capacity Payment and the Fixed 

O&M Payment (the "Fixed Payments") shall be reduced for the period of Force Majeure 

in accordance with the following formula: 

RFP = TFP * APC 
OPe 

where 

RFP means the reduced Fixed Payments due for the billing period to which the 

Force Majeure excuse applies. 

TFP means the total Fixed Payments which is the sum of the payments which 

would be due Seller for the period under Section 5.2, but for the application of 

this Section 11.4. 

APC means available purchase Capacity which is the sum of (i) the amount of 

Actual Capacity available multiplied by the number of hours in the period, and (ii) 

the amount of any Capacity rendered unavailable by reason of Scheduled Outage 
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or Delivery Excuse times the number of hours in the period to which such 

unavailability is applicable. 

UPC means unimpaired purchase Capacity or the Actual Capacity that would have 

been available but for the Force Majeure excuse and unavailability by reason of 

Scheduled Outage or Delivery Excuse, if any, multiplied by the number of hours 

for the period. 

11.5 Delivery Excuse. 

(A) In no event shall Seller be responsible or liable for or deemed in 

breach of this Agreement for any delay or failure of performance of its obligations under 

this Agreement to the extent such delay or failure of performance is directly caused by a 

condition of Delivery Excuse as defined herein. Delivery Excuse shall mean (i) any Event 

of Default of Southwestern under this Agreement; (ii) any delay by Southwestern in 

giving any approval within the times required under this Agreement; (iii) any 

Southwestern Disconnection; (iv) any delay in Southwestern's construction of the 

Southwestern Interconnection Facilities by the date required under Section 8.1 (B), unless 

Seller shall have responsibility for such construction pursuant to Section 3.5(C); (v) if 

Seller shall be responsible for construction of the Southwestern Interconnection Facilities 

pursuant to Section 3.5(C), any delay in obtaining any necessary easement or right of 

way not transferred by Southwestern or previously obtained by Seller or any delay in 

obtaining any critical path component or equipment required for the Southwestern 

Interconnection Facilities from any third party source; or (vi) any Fuel Delivery Failure. 
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(B) If Seller determines that its performance is or has been affected by a 

condition of Delivery Excuse, 

(i) Seller shall notify Southwestern in writing within forty-eight 

(48) hours after learning of the Delivery Excuse condition, with details to be 

supplied within ten (1 0) days thereafter describing the particulars of the 

occurrence; 

(i i) the suspension of performance shall be of no greater scope or 

longer duration than is attributable to the condition of Delivery Excuse; and 

(iii) Seller shall promptly notify Southwestern when the effects of 

the condition of Delivery Excuse have been removed and Seller is able to resume 

its performance. 

11.6 Steam Host Force Majeure; Steam Delivery Reduction. 

(A) If during any period after the Cogeneration Commercial Operation 

Date, Phillips or a Subsequent Steam Host shall fail to take or pay for, at the price which 

is or would be payable under the Phillips Steam Agreement, at least the Minimum Steam 

Quantity from the Facility (i) by reason of force majeure (or equivalent term) as defined 

in the Phillips Steam Agreement or substitute agreement with a Subsequent Steam Host 

(a "Steam Force Majeure"), or (ii) for any other reason other than a default by Seller 

under the Phillips Steam Agreement or substitute agreement with a Subsequent Steam 

Host, a Force Majeure Event, a forced or scheduled outage of the Facility, Southwestern's 

exercise of its dispatch rights under this Agreement, the Facility's inability to produce the 

Minimum Steam Quantity for whatever reason, or a Steam Loss Event (a "Steam Delivery 

Reduction"), for the period of such failure the provisions of this Section 11.6 shall apply. 
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(B) Beginning on the date Seller notifies Southwestern of the 

occurrence of a Steam Force Majeure or Steam Delivery Reduction and for the remaining 

period of Steam Force Majeure or Steam Delivery Reduction the provisions of this 

Agreement relating to Dispatch (including Section 9.6) shall be applied by adjusting the 

Non-Dispatchable Capacity and Energy to the level of Facility Capacity which is 

necessary to cause the Facility to produce the steam to be required to be delivered to 

Phillips or the Subsequent Steam Host during the period of Steam Force Majeure or 

Steam Delivery Reduction. The Non-Dispatchable Capacity and Energy as revised 

pursuant to this Section 11.6(C) shall not exceed the level of Non-Dispatchable Capacity 

and Energy as determined pursuant to Section 9.6. Seller shall provide Southwestern 

with notice of the revised Non-Dispatchable Capacity and Energy as soon as practicable. 

(C) Beginning on the date Seller notifies Southwestern of the 

occurrence of a Steam Force Majeure or Steam Delivery Reduction and for the remaining 

period of Steam Force Majeure or Steam Delivery Reduction, Southwestern shall pay 

Seller Energy Payments calculated using the Net Heat Rate instead of the Guaranteed 

Heat Rate; provided, however, in the event of Steam Delivery Reduction, each Energy 

Payment shall be reduced by any amounts remaining in the Steam Host Escrow Accounts 

to the extent necessary to reduce the Energy Payment to the amount that would have 

been payable in the absence of Steam Delivery Reduction. On the date each such 

reduced Energy Payment shall be due under Section 5.9, Seller may withdraw from the 

Steam Host Escrow Accounts funds equal to the reduction in such Energy Payment. 

(D) During the period the provisions of Section 11.6(C) shall apply, 

Seller shall promptly pay to Southwestern, all revenues from the sale or non-acceptance 
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of steam received by Seller and attributable to such period of Steam Force Majeure or 

Steam Delivery Reduction. 

(E) The event of Steam Force Majeure or Steam Delivery Reduction 

shall not be considered a Force Majeure under this Agreement. Seller shall use all 

reasonable efforts to (i) determine the expected duration and monitor the correction of 

the Steam Force Majeure or Steam Delivery Reduction, (ii) enforce any rights it may have 

under the Phillips Steam Agreement or substitute agreement with a Subsequent Steam 

Host to limit the duration and effect of the Steam Force Majeure or Steam Delivery 

Reduction, (iii) mitigate the adverse effect of the Steam Force Majeure or Steam Delivery 

Reduction on the operations of the Facility, including, but not limited to, the adverse 

effect on the Net Heat Rate, and (iv) promptly collect any revenue for steam sales or 

non-acceptance due to Seller under the Phillips Steam Agreement or agreement with a 

Subsequent Steam Host. 
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ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12.1 Seller's Representations and Warranties. Seller hereby represents and 

warrants that, as of the date of this Agreement and as restated pursuant to Section 

12.1(F): 

(A) Seller is a partnership duly organized, validly existing, and in good 

standing under the laws of the State of Delaware and is qualified in each other 

jurisdiction where the failure to so qualify would have a material adverse effect upon the 

business or financial condition of Seller; and Seller has all requisite power and authority 

to conduct its business, to own its properties, and to execute, deliver, and perform its 

obligations under this Agreement. 

(B) The execution, delivery, and performance of its obligations under 

this Agreement by Seller have been duly authorized by all necessary partnership action, 

and do not and will not: 

(i) as to execution and delivery but not performance, require 

any consent or approval of Seller's partners which has not been obtained 

and each such consent and approval that has been obtained is in full force 

and effect, 

(ii) violate any provision of any law, rule, regulation, order, writ, 

judgment, injunction, decree, determination, or award having applicability 

to Seller or any provision of the partnership documents of Seller, the viola-

tion of which could reasonably be expected to have a material adverse 

effect on the ability of Seller to perform its obligations under this 

Agreement, 
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(iii) result in a breach of or constitute a default under any 

provision of the partnership documents of Seller, 

(iv) result in a breach of or constitute a default under any 

agreement relating to the management or affairs of Seller or any indenture 

or loan or credit agreement or any other agreement, lease, or instrument to 

which Seller is a party or by which Seller or its properties or assets may be 

bound or affected, the breach or default of which could reasonably be 

expected to have a material adverse effect on the ability of Seller to 

perform its obligations under this Agreement, or 

(v) result in, or require the creation or imposition of any 

mortgage, deed of trust, pledge, lien, security interest, or other charge or 

encumbrance of any nature (other than as may be contemplated by this 

Agreement) upon or with respect to any of the assets or properties of Seller 

now owned or hereafter acquired, the creation or imposition of which 

could reasonably be expected to have a material adverse effect on the 

ability of Seller to perform its obligations under this Agreement. 

(C) This Agreement is a valid and binding obligation of Seller. 

(D) The execution and performance of this Agreement will not conflict 

with or constitute a breach or default ur,Jer any contract or agreement of any kind to 

which Seller is a party or any judgment, order, statute, or regulation that is applicable to 

Seller or the Facility. 

(E) To its best knowledge, all approvals, authorizations, consents, or 

other action required by any governmental authority to authorize Seller's execution, 
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delivery, and performance under this Agreement have been duly obtained and are in full 

force and effect except for such approvals to be obtained as set forth in Attachment D. 

(F) Upon request of Southwestern and at no cost to Southwestern, 

Seller shall restate the representations in Sections 12.1 (A) through (E) as of the 

Construction Finance Closing Date and cause its counsel to issue an opinion to 

Southwestern affirming the representations in Sections 12.1 (A) through 12.1 (D), and 

setting forth such further matters as Southwestern may reasonably request. 

12.2 Southwestern's Representations and Warranties. Southwestern hereby 

represents and warrants that, as of the date of this Agreement and as restated pursuant to 

Section 12.2(F): 

(A) Southwestern is a corporation duly organized, validly existing, and 

in good standing under the laws of the State of New Mexico and is qualified as a 

corporation in good standing authorized to do business in the State of Texas, the State of 

Oklahoma, and the State of Kansas; and Southwestern has, or prior to taking service 

under this Agreement shall have, all requisite corporate power and authority to conduct 

its business, to own its properties, and to execute, to deliver, and to perform its 

obligations under this Agreement. 

(B) The execution, delivery, and performance of its obligations under 

this Agreement by Southwestern have been duly authorized by all necessary corporate 

action, and do not and will not: 

(i) as to execution and delivery but not performance, require 

any consent or approval of Southwestern's board of directors or any Southwestern 

member which has not been obtained and each such consent and approval that has been 

obtained is in full force and effect, 
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(ii) violate any provision of any law, rule, regulation, order, writ, 

judgment, injunction, decree, determination, or award having applicability to 

Southwestern, the violation of which could reasonably be expected to have a material 

adverse effect on the ability of Southwestern to perform its obligations under this 

Agreement, 

(iii) result in a breach of or constitute a default under any 

provision of the articles of incorporation or by-laws of Southwestern, 

(iv) result in a breach of or constitute a default under any 

agreement relating to the management or affairs of Southwestern or any indenture or 

loan or credit agreement or any other agreement, lease, or instrument to which 

Southwestern is a party or by which Southwestern or its properties or assets may be 

bound or affected, the breach or default of which could reasonably be expected to have 

a material adverse effect on the ability of Southwestern to perform its obligations under 

this Agreement, or 

(v) result in, or require, the creation or imposition of any 

mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of 

any nature (other than as may be contemplated by this Agreement) upon or with respect 

to any of the assets or properties of Southwestern now owned or hereafter acquired, the 

creation or imposition of which could reasonably be expected to have a material adverse 

effect on the ability of Southwestern to perform its obligations under this Agreement. 

(C) This Agreement is a valid and binding obligation of Southwestern. 

(D) The execution and performance of this Agreement will not conflict 

with or constitute a breach or default under any contract or agreement of any kind to 
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which it is a party or any judgment, order, statute, or regulation that is applicable to 

Southwestern or the Facility. 

(E) Except as listed on Attachment E, to Southwestern's knowledge, as 

of the date of this Agreement there are no approvals, authorizations, consents, or other 

actions required by any governmental authority to authorize Southwestern's execution, 

delivery, and performance under this Agreement which have not already been obtained. 

(F) Upon request of Seller and at no cost to Seller, Southwestern shall 

restate the representations in Sections 12.2(A) through 12.2(E) as of the Construction 

Finance Closing Date and cause its counsel to issue an opinion to Seller and the Senior 

Lender affirming the representations in Sections 12.2(A) through 12.2(0), and setting 

forth such further matters as Seller may reasonably request. 

12.3 Information to Financiers, Stockholders. and Governmental Authorities. 

Seller shall promptly provide to Southwestern, after the sending or filing thereof, copies 

of all proxy statements, financial statements, and reports and copies of all regular, 

periodic and special reports, and all registration statements that the Seller files with the 

Securities and Exchange Commission, any other governmental authority, and all Senior 

Lenders. Seller may delete portions of any such information regarding the income, 

profits or losses of the Seller or any of its partners or shareholders. 

12.4 Confidentiality. Each Party agrees not to disclose any non-public 

information provided under this Agreement and designated as confidential by the 

providing Party to a third party (other than the Party's officers, investors, consultants, 

lenders, counsel, or accountants or prospective purchasers or assignees permitted 

pursuant to Articles 7 or 15 that have agreed to keep the terms confidential) except to 

comply with any applicable law, order, or regulation, or as required in connection with 
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any Arbitration pursuant to Articles 7 and 15; provided, however, each Party shall notify 

the other Party of any proceeding of which it is aware that may result in disclosure and 

use reasonable efforts to prevent or limit the disclosure consistent with its obligations 

with respect to such disclosure required by law or the affected proceeding. The Parties 

shall be entitled to all remedies available at law or in equity to enforce, or seek relief in 

connection with this confidentiality obligation. 
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ARTICLE 13 

INSURANCE AND INDEMNITY 

13.1 Seller's Insurance Coverages. Seller shall, and not (i) in substitution or 

limitation of any other responsibility stated elsewhere in this Agreement or (ii) in lieu of 

obeying applicable law, carry and maintain or cause to be carried and maintained no 

less than the insurance coverages listed in Attachment I, in forms reasonably acceptable 

to Southwestern, applicable to all operations undertaken by Seller and Seller's personnel 

in the minimum amounts (limits) indicated. Such minimum limits may be satisfied either 

by primary insurance or by any combination of primary and excess/umbrella insurance. 

Except as provided in Attachment I, the required insurance coverages shall be in effect 

on or prior to the commencement of construction of the Facility. 

13.2 Evidence and Scope of Insurance. Seller shall annually cause each insurer 

or authorized agent to provide Southwestern with two original copies of insurance 

certificates reasonably acceptable to Southwestern evidencing the effectiveness of the 

insurance coverages required to be maintained. A complete copy of each policy shall be 

provided to Southwestern upon request. All such insurance policies shall (a) name 

Southwestern as an additional insured (except worker's compensation); (b) provide that 

Southwestern shall receive thirty (30) days prior written notice of non-renewal, 

cancellation of, or significant modification to any of the above policies (except that such 

notice shall be ten (1 0) days in case of non-payment of premiums); (c) provide a waiver 

of any rights of subrogation against Southwestern, its affiliated entities and their officers, 

directors, agents, subcontractors, and employees. The insurance certificates shall indicate 

that the insurance policies have been endorsed as described above. All policies shall be 

written by one or more nationally reputable insurance companies authorized to do 

-114-

WP/I-4(CD) 
Page 114 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



business in Texas, rated B +VII or higher by A.M. Best Company, or Lloyds Companies 

or other insurers reasonably acceptable to Southwestern. For items in Attachment I, 

Southwestern shall receive certificates and policies (if requested) for items 1-S and (if 

applicable) 7 in Attachment I prior to the start of construction of the Facility and for 

items 6, 8, and 9 in Attachment I, prior to the Proposed Combustion Turbine 

Commercial Operation Date. All policies shall be written on an occurrence basis unless 

procured from AEGIS on a claims made basis. Policies shall contain an endorsement that 

Seller's policy shall be primary as respects construction and operations of the Facility 

regardless of like coverages, if any, carried by Southwestern. Seller's liability under this 

Agreement is not limited to the amount of insurance coverage required herein. 

13.3 Term and Modification of Insurance. 

(A) In the event that any insurance as required herein is on a "claims-

made" basis and not on an occurrence basis, such insurance shall provide for a 

retroactive date and continuing "tail" coverage not later than the date of this Agreement 

and such insurance shall be maintained by Seller, with a retroactive date not later than 

the retroactive date required above, for a minimum of five years after the Initial Term 

and any Extended Term of this Agreement. 

(B) During the Initial Term or Extended Term of this Agreement, either 

Seller or Southwestern shall have the right to reasonably request a modification of the 

insurance minimum liability, deductible amounts and/or indemnity limits specified in 

Section 13.1 through 13.3 and Attachment I in order to maintain reasonable coverage 

amounts. If Southwestern and Seller are unable to agree on appropriate limits within a 

fifteen (15) day period, the process described in Section 16.12 for dispute resolution 

shall be followed. 
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(C) With Southwestern's approval, not to be unreasonably withheld, if 

Seller has sufficient net worth to self-insure for purposes of this Article 13, Seller shall 

have the right to self-insure or provide reserves or other security reasonably acceptable to 

Southwestern for all or any portion of the foregoing coverages so long as, in the case of 

self-insurance, there is no material decrease in Seller's net worth or means that renders 

the same insufficient for purposes of self-insurance, and in the case of provision of 

reserves or security, the reserves and security shall be available and used only for the 

payment of obligations that otherwise would be covered by insurance policies required 

under this Article 13 and Attachment I and for no other purpose. 

(D) Insurance required hereunder may provide for commercially 

reasonable deductible amounts of not more than (i) sixty (60) days for Business 

Interruption attributable to a turbine or generator, (ii) thirty (30) days for Business 

Interruption other than as described in clause (i), (iii) $750,000 for Property Damage to a 

Facility combustion turbine, (iv) $500,000 for Property Damage to a Facility generator, 

transformer, or heat recovery steam generator, and (v) $250,000 for Property Damage to 

other structures and equipment constituting the Facility. Insurance shall not provide for 

co-insurance responsibility which requires Seller to self-insure or co-insure in excess of 

ten percent (1 0%) of the value of the property covered unless covered by reserves or 

other security reasonably acceptable to Southwestern, and shall not provide for any co-

payment, deductible, or co-insurance responsibility in any form of liability, workers' 

compensation, or business interruption insurance except as specified in this Section 

13.3(D). Seller shall be solely responsible for amounts not covered by insurance by 

reason of any co-payment, deductible, or co-insurance requirements. 
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13.4 Indemnification. 

(A) Neither Party shall hold the other Party (including its corporate 

affiliates, parent, subsidiaries, directors, officers, employees, and agents) liable for any 

claims, losses, costs, and expenses of any kind or character (including, without limitation, 

loss <>f earnings and attorneys' fees) for damage to property of Southwestern or Seller in 

any way occurring incident to, arising out of, or in connection with, a Party's 

performance under this Agreement, except as provided in Section 13.4(8). 

(B) Except to the extent prohibited by PUHCA, regulations promulgated 

under PUHCA, and applicable New Mexico law and related regulations, each Party (the 

"Indemnifying Party") agrees to indemnify and hold harmless the other Party (the 

"Indemnified Party") from and against all claims, demands, losses, liabilities, and 

expenses (including reasonable attorneys' fees) for personal injury or death to Persons 

and damage to the Indemnified Party's property or facilities or the property of any other 

Person or corporation to the extent arising out of, resulting from, or caused by, default of 

this Agreement or by the negligent or tortious acts, errors, or omissions of the 

Indemnifying Party. 

(C) Except to the extent prohibited by PUHCA, regulations promulgated 

under PUHCA, and applicable New Mexico law and related regulations, Seller shall 

indemnify and hold harmless Southwestern against any and all claims, demands, losses, 

liabilities, expenses, fines, and penalties, including interest and attorneys' fees, resulting 

frorn any alleged violation of applicable federal, state, or local environmental laws or 

regulations arising out of the construction, operation, or ownership of the Facility or the 

Site, or the release or presence of any toxin or hazardous substance or environmental 
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contamination at the Facility or on the Site. This subsection 13.4(C} shall remain in full 

force and effect for twenty (20) years after the termination of this Agreement. 

(D) Promptly after receipt by a Party of any claim or notice of the 

commencement of any action, administrative or legal proceeding, or investigation as to 

which the indemnity provided for in this Section 13.4 may apply, the Indemnified Party 

shall notify the Indemnifying Party in writing of such fact. The Indemnifying Party shall 

assume the defense thereof with counsel designated by the Indemnifying Party and 

satisfactory to the Indemnified Party, provided, however, that if the defendants in any 

such action include both the Indemnified Party and the Indemnifying Party and the 

Indemnified Party shall have reasonably concluded that there may be legal defenses 

available to it that are different from or additional to, or inconsistent with, those available 

to the Indemnifying Party, the Indemnified Party shall have the right to select and be 

represented by separate counsel, at the Indemnifying Party's expense, unless a liability 

insurer will pay the expenses of such separate counsel. 

(E) If the Indemnifying Party fails to assume the defense of a claim, the 

indemnification of which is required under this Agreement, the Indemnified Party may, at 

the expense of the Indemnifying Party, contest, settle, or pay such claim, provided that 

settlement or full payment of any such claim may be made only following consent of the 

Indemnifying Party or, absent such consent, written opinion of the Indemnified Party's 

counsel that such claim is meritorious or warrants settlement. 

(F) In the event that a Party is obligated to indemnify and hold the other 

Party and its successors and assigns harmless under this Section 13.4, the amount owing 

to the Indemnified Party will be the amount of the Indemnified Party's actual loss net of 
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any insurance proceeds received by the Indemnified Party following a reasonable effort 

by the Indemnified Party to obtain such insurance proceeds. 
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ARTICLE 14 

REGULATORY JURISDICTION AND COMPLIANCE 

14.1 Governmental Jurisdiction and Regulatory Compliance. This Agreement 

shall at all times be subject to the authority of the Commissions to the extent such 

Commissions have jurisdiction. Subject to the right of contest consistent with Seller's 

right under Section 14.5(A), each Party shall at all times comply with all applicable laws, 

ordinances, rules, and regulations applicable to it. As applicable, each party shall give 

all required notices; shall procure and maintain all necessary governmental permits, 

licenses, and inspections necessary for performance of this Agreement; and shall pay its 

respective charges and fees in connection therewith. 

14.2 Provision of Support. Each Party agrees to make available, upon the other 

Party's reasonable request, any of its personnel and any records relating to the Facility to 

the extent that such requesting Party reasonably requires the same in order to fulfill any 

regulatory reporting requirements, or to assist such Party in litigation, including but not 

limited to rate proceedings before Commissions. Neither Party shall make a unilateral 

application to FERC for a change in, nor take any affirmative action that has the intended 

effect of enhancing or supporting any application to or action by FERC (through the filing 

of testimony or statements of position, the conduct of examination or cross examination 

of witnesses, or the filing of briefs) that is for the purpose of or would have the effect of 

changing this Agreement, under Sections 205 or 206 or any other section of the Federal 

Power Act. In addition, each Party shall use its best efforts to prevent any affiliated 

Person from making such a unilateral application or taking such an action that is for the 

purpose of or would have the effect of changing this Agreement under Sections 205 or 
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206 or any other section of the Federal Power Act. In the event FERC or any Person 

seeks or has obtained a change in the formulaic rates, terms, or conditions of the 

Agreement, neither Party shall be prohibited from seeking or supporting FERC action to 

give effect to the formulaic rates, terms, or conditions of this Agreement as originally 

executed and amended by agreement of the Parties. 

14.3 Regulatory Disallowance. Notwithstanding any other provision of this 

Agreement, if Southwestern, commencing on the ten (1 0) year anniversary of the 

Cogeneration Commercial Operation Date (the •Tenth Anniversary•) is denied the 

authorization of any Commission which may have jurisdiction over Southwestern's retail 

rates and charges, to recover from its customers any or all of the Capacity Payments 

made to Seller pursuant to the terms of this Agreement, based upon an explicit finding 

that Southwestern's purchase of energy from Seller hereunder was or is imprudent the 

amount of such payments for which Southwestern is denied recovery (the •Recovery 

Deficiency") shall be treated in accordance with this Section 14.3. Except to the extent 

caused by Southwestern's negligence or failure to seek recovery pursuant to applicable 

law, the amount of any Recovery Deficiency occurring after the Tenth Anniversary shall 

be recorded in a regulatory tracking account (the •Regulatory Tracking Account"). The 

balance in the Regulatory Account shall accrue interest at the Contract Interest Rate 

compounded on a monthly basis. Commencing on the date the Senior Debt is repaid in 

full and the Senior Mortgage is discharged, 'southwestern may, at its sole option, on 

thirty (30) days prior written notice to Seller, reduce the Capacity Payments made under 

this Agreement in an amount equal to the sum of any Recovery Deficiency for such 

period and any balance in the Regulatory Tracking Account; provided that the total 

reduction in the Capacity Payments for any month shall not exceed twenty-five percent 

-121-

WP/I-4(CD) 
Page 121 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



(25%) of the Capacity Payment otherwise due for such month. Any Recovery Deficiency 

which Southwestern is prevented from receiving pursuant to the immediately preceding 

sentence shall be added to the tracking account balance. The provisions of this Section 

14.3 shall apply to Commission decisions occurring any time after the Tenth Anniversary. 

Within thirty (30) days after the Senior Debt is retired, the Parties shall also negotiate a 

reduction in the Capacity Payment for the purpose of amortizing the balance, if any, in 

the tracking account. If the Parties are unable to agree on the size of the Capacity 

Payment reduction within such thirty (30) day period, Southwestern may, at its sole 

option, implement a payment reduction less than or equal to twenty-five percent (25%) 

of ~he remaining Capacity Payment. 

14.4 Contest of Regulatorv Disallowances. In the event that, at any time during 

the Initial Term or Extended Term of this Agreement, Southwestern receives formal 

notification that any legislative, administrative, judicial, or regulatory body seeks or will 

seek to prevent fu II recovery by Southwestern from its customers of any payments 

required to be made under the terms of this Agreement or any subsequent amendme_nt to 

this Agreement, then Southwestern shall, within thirty (30) days of its receipt of such 

notice, give written notice thereof to Seller. The Parties agree to use their best efforts to 

defend this Agreement before any rate regulatory agency, and to cooperate to seek any 

necessary rate regulatory approvals. Southwestern agrees that it shall neither initiate nor 

support before any such Commission or authority any direct action with the specific 

intention of reducing the recovery from its customers of the Payments required to be 

made to Seller under this Agreement. 
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14.5 Compliance with Law. 

(A) Seller shall comply with all applicable local, state, and federal laws, 

regulations, and ordinances, including but not limited to equal opportunity and 

affirmative action requirements and all applicable federal, state, and local environmental 

laws and regulations presently in effect or which may be enacted during the Term or 

during any Extended Term of this Agreement. Notwithstanding the foregoing, Seller shall 

not be deemed in default of this obligation to the extent Seller is contesting the 

application, interpretation, order, or other legal direction of any such governmental 

authority in good faith and with due diligence through appropriate proceedings. 

(B) To Seller's best knowledge, all of the required local, state, and 

federal environmental and other governmental permits, licenses, and approvals, and any 

applicable emissions allowances or offsets, necessary to construct and operate the Facility 

are listed in Attachment D hereto. 

(C) Seller agrees that a clause relating to the "Utilization of Small, 

Small Disadvantaged and Women-Owned Small Business Concerns" set out in 48 CFR 

Pt. 52.219.8, 15 U.S.C. § 637(d)(3), and any subsequent amendments, are, to the extent 

they rnay be applicable to this Agreement, incorporated by reference and made a part of 

this Agreement as if set forth fully herein. 

(D) Seller shall, unless exempted by rules, regulations, or orders of the 

U.S. Secretary of Labor, comply during its performance of this Agreement with (i) the 

provisions of Executive Order 11246 of September 24, 1965 (the "Order"), and with the 

rules, regulations, and relevant orders of the U.S. Secretary of Labor issued pursuant to 

the Order; and (ii) Section 402 of the Vietnam Era Veterans Readjustment Assistance Act 

of 1974 (the "Act") and any subsequent amendments to the Act, and with the rules, 
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regulations, and relevant orders of the U.S. Secretary of Labor issued pursuant to the Act; 

and (iii) Section 503 of the Rehabilitation Act of 1973 (the "Rehabilitation Act"), and any 

subsequent amendments thereto and the rules, regulations, and relevant orders of the 

U.S. Secretary of Labor issued pursuant thereto; all of which, unless such exemption 

applies, are, pursuant to the authority of the aforementioned Order and Acts, made a part 

hereof to the extent of their applicability. 

(E) Seller agrees that, upon request of Southwestern and at no cost to 

Southwestern, Seller shall deliver or cause to be delivered to Southwestern (i) 

certifications of its officers, accountants, engineers, or agents as to such matters 

pertaining to Sections 14.5 (A) through (D) as Southwestern may reasonably request, and 

(ii) certified copies of any government license or permit or certificate related to the 

Facility. 

14.6 Seller's Disclosures. Seller shall disclose to Southwestern, to the extent 

that and as soon as practicable after it is filed or served on Seller, the suit by any 

governmental authority or third party alleging violation of any environmental laws or 

regulations arising out of the construction or operation of the Facility, or the alleged 

presence of Environmental contamination at the Facility or on the Site, or the initiation of 

any past or present enforcement, legal, or regulatory action or proceeding relating to 

such alleged violation or alleged presence of Environmental Contamination; where the 

potential liability to Seller, if adversely determined, exceeds $1,000,000.00. 

-124-

WP/I-4(CD) 
Page 124 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



ARTIClE 15 

ASSIGNMENT 

15.1 Neither Party shall assign this Agreement, or any portion thereof, without 

the prior written consent of the other Party, which consent shall not be unreasonably 

withheld, provided, however, such consent shall not be required prior to an assignment 

by Southwestern to a parent, subsidiary, or affiliated corporation or by Seller to the 

Senior Lender (or successor thereof) or subsequent assignment of this Agreement in 

connection with the Senior Lender's sale or transfer of the Facility or interest in Seller 

pursuant to the Financing Documents, provided, however, that Seller obtains the Senior 

Lender's written agreement that any such sale or transfer shall be made to a party 

meeting the requirements of Section 7.4(C). In all events: (i) prior notice of any such 

assignment shall be provided to the other Party; (ii) any assignee shall expressly assume 

assignor's obligations hereunder, unless otherwise agreed to by the other Party; 

(iii) except with respect to an assignment of this Agreement in its entirety permitted 

hereunder by the Senior Lender, no assignment, whether or not consented to, shall 

relieve the assignor of its obligations hereunder in the event the assignee fails to perform, 

unless the other Party agrees in writing in advance to waive assignor's continuing 

obligations pursuant to this Agreement, such waiver not to be unreasonably withheld; 

and (iv) except with respect to an assignment by Southwestern to a parent, subsidiary, or 

affiliated corporation and under which Southwestern remains liable for its obligations 

hereunder, no such assignment shall adversely affect the credit rating or financial security 

of the other Party or impair any security given by Seller hereunder. 
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15.2 Seller shall notify Southwestern of any plans to sell or transfer the Facility, 

or any interest therein, or to assign this Agreement, or any portion thereof. 

15.3 Seller shall not sell, transfer, or assign the Facility or any part thereof or 

any interest therein without complying with the provisions of Article 7 of this Agreement. 

15.4 Any sale or other transfer of the ownership interests of Seller or any general 

partner of Seller that results in the transfer directly or indirectly of a majority of the 

voting control of Seller to any party which does not meet the requirements of clause (i) 

of Section 7.4(C) shall require the prior written consent of Southwestern, which shall not 

be unreasonably withheld. 

15.5 Any financing agreement entered into by Seller shall provide that, prior to 

or upon the exercise of trustee's or mortgagee's assignment rights pursuant to said 

agreement, trustee or mortgagee shall notify Southwestern of the date and particu Iars of 

any such exercise of assignment rights. 

15.6 Any sale, transfer, or assignment of any interest in the Facility or in this 

Agreement made without fulfilling the requirements of this Agreement shall be null and 

void and shall constitute an Event of Default pursuant to Section 1 0.2(8)(5). 
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ARTICLE 16 

CONTRACT ADMINISTRATION 

16.1 Notices in Writing. Any notice, request, consent, or other communication 

required or authorized by this Agreement to be given by one Party to the other Party 

shall be in writing. It shall either be personally delivered or mailed, postage prepaid, to 

the representative of said other Party designated below. Any such notice, request, 

consent, or other communication may be sent by telefacsimile or other electronic means, 

provided that any such electronic communication shall be promptly followed by personal 

delivery or mailing as set forth herein. Unless otherwise provided herein, all notices shall 

be deemed to have been given when personally delivered, or if mailed only, three (3) 

business days after deposit in the mail, or in the case of telefacsimile transmission, the 

date on the telefacsimile transmission confirmation report. Routine communications 

concerning Facility operations shall be exempt from this Article 16. 

16.2 Representative for Notice. Each Party shall maintain a designated 

representative to receive notices. Such representative may at the option of each Party be 

the same Person as that Party's representative or alternate representative on the 

Operating Committee, or a different Person. Either Party may, by written notice to the 

other, change the representative or the address to which notices and communications are 

to be sent. 

16.3 Notice Address for Southwestern. Notices and other communications by 

Seller to Southwestern shall be addressed to: 
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Mailing Address 
Southwestern Public Service Company 
Vice President of Engineering and Operations 
P.O. Box 1261 
Amarillo, Texas 79170 

Street Address 
Southwestern Public Service Company 
Vice President Engineering and 
Operations 
6th and Tyler 
Amarillo, Texas 79101 

Telefacsimi\e communications shall be directed to: (806) 378-2995. 

16.4 Notice Address for Seller. Notices and other communications by 

Southwestern to Seller shall be addressed to: 

and 

Borger Energy Associates, L.P. 
do Quixx Corporation 
Attn: President 
P.O. Box 12033 
6th & Tyler, Suite 1510 
Amarillo, TX 79101 
Tel: (806) 378-2161 
Fax: (806) 378-2515 

Borger Energy Associates, L.P. 
do LS Power, LLC 
Attn: Clarence j. Heller 
1633 Des Peres Road, Suite 308 
St. Louis, Missouri 63131 
Tel: (314) 965-2211 
Fax: (314) 965-6492 

16.5 Authority of Representatives. The Parties' representatives designated above 

shall have authority to act for their respective principals in all technical matters relating 

to performance of this Agreement and to attempt to resolve disputes or potential disputes 

pursuant to Section 16.12. However, they shall not have the authority to amend or 

modify any provision of this Agreement. 

16.6 Operating Records. Seller and Southwestern shall each keep cornplete and 

accurate records and all other data required by each of them for the purposes of proper 

administration of this Agreement, including such records, in the prescribed format, as 

may be required by state or federal regulatory authorities and SPP. 
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16.7 Operating Log. Seller shall maintain an accurate and up-to-date operating 

log at the Facility with records of real and reactive power production for each clock 

hour; changes in operating status; scheduled outage/deratings, forced outages and partial 

forced outages; and any unusual conditions found during inspections. 

16.8 Billing and Payment Records. To facilitate payment and verification, Seller 

and Southwestern shall keep all books and records necessary for billing and payments in 

accordance with the provisions of Article 5 of this Agreement and grant the other Party 

reasonable access to those records. All records of Seller pertaining to the operation of 

the Facility shall be maintained on the premises of the Facility. 

16.9 Financial Reports of Seller. Seller shall provide Southwestern with annual 

financial reports in form and substance similar to financial reports provided by Seller to 

the Project Lender; provided that, Seller may redact and withhold any confidential 

information regarding the income or losses of Seller or any of its owners or partners. 

16.10 Retention Period. All records kept pursuant to this Article 16 shall be 

maintained for a minimum of ten (1 0) years after the creation of the record or data and 

for any additional length of time required by regulatory agencies with jurisdiction over 

Seller or Southwestern, provided, however, that Seller shall not dispose of or destroy any 

such records even after the ten (1 0) years without prior written approval from 

Southwestern. 

16.11 Examination of Records. Seller and Southwestern may examine the 

financial records and Operating Records and data kept by the other as necessary to verify 

or audit transactions or Seller's compliance with its obligations under this Agreement any 

time during the period the records are required to be maintained under this Article 16 

upon request and during normal business hours. Upon Southwestern's request, Seller 
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shall provide Southwestern with (i) the Financing Documents necessary to verify Seller's 

compliance with its obligations under this Agreement, and (ii) all documents, data, and 

information necessary to verify the occurrence, duration, and extent of all outages, partial 

outages or derating, including without limitation, information necessary for determining 

AF, damages under Section 6.3, and Actual Capacity. 

16.12 Dispute Resolution. 

(A) Seller and Southwestern shall inform one another promptly 

following the occurrence or discovery of any item or event that might reasonably be 

expected to result in a dispute, in a request for changes in compensation or 

rei l!lbursement, or any other matter in connection with the Agreement. 

(B) The representatives of the Parties, as identified in Sections 16.3 and 

16.4, will attempt to resolve the matters identified pursuant to Section 16.12(A), and 

should such a matter not be resolved to the satisfaction of both Parties, then either Party 

may deliver a written notice specifying the grounds for the dispute, with supporting 

documentation, to the other Party's designated representative. Seller and Southwestern 

will then each appoint a management representative with expertise or experience in the 

area in which the dispute arises, but who has no prior direct involvement with the 

particular dispute, to investigate and evaluate the dispute. Based on such investigation 

and evaluation, the representatives identified in Sections 16.3 and 16.4 and the 

management representatives will attempt to resolve the dispute. 

(C) Arbitration. Any dispute or deadlock that may arise between the 

Parties in connection with this Agreement that their management representatives cannot 

resolve within thirty (30) days following submission to them, shall be settled by 

arbitration in accordance with the procedure set forth below: 
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( 1) Notice to Arbitrate. After the expiration of the thirty (30) day 

period described above, either Party may submit to arbitration any matter in dispute 

concerning the provisions of this Agreement by providing the other Party a written notice 

of arbitration, specifying the matter to be arbitrated ("Notice of Arbitration"). 

(2) Selection of Arbitrators. Within twenty (20) days of the 

Notice of Arbitration, the Parties shall meet and select three (3) AAA approved 

commercial arbitrators, unless the Parties otherwise agree in writing to select the 

arbitrators from another source. To select these arbitrators, the Parties shall alternately 

strike names from a list of commercial arbitrators obtained from the AAA or other agreed 

upon source, with the Party furnishing the Notice of Arbitration striking first, until three 

(3) Persons' names remain on such list. Such Persons shall become the arbitrators of the 

matter. In the event any Person selected to be an arbitrator is unable or unwilling to 

serve, the process shall be repeated until three (3) arbitrators have been selected and 

have agreed to hear and resolve the dispute. 

{3) Discovery. The arbitrators shall permit each Party to conduct 

reasonable discovery as promptly and expeditiously as possible (and both Parties shall 

cooperate to this end). Discovery shall be limited to requests for the production of 

documents and examination upon deposition. Each Party's requests for, and responses to 

discovery including examination upon deposition shall be completed within seventy-five 

(75) days of the arbitrators' selection, unless the arbitrators expressly find that additional 

time is necessary for completion of discovery for reasons deemed to be in the best 

interests of the Parties and directed toward the development of an adequate record, in 

which event the arbitrators shall expressly designate the number of days by which the 

discovery period shall be extended. The Parties may modify the period for discovery by 
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mutual agreement. The arbitrators shall resolve any discovery disputes between the 

Parties that, after using their best efforts, the Parties cannot resolve themselves. 

{4) Hearing Process. The hearing shall be initiated as promptly 

and expeditiously as possible (and the Parties shall cooperate to this end) and, in no 

event more than thirty (30) days after the conclusion of the discovery period. The Texas 

Rules of Evidence shall apply to the presentation of evidence. Each Party shall file 

written direct testimony with the arbitrators and serve a copy on the other Party. The 

written testimony must be received by the arbitrators and the other Party no later than 

ten (1 0) days prior to the commencement of the hearing. Each Party shall be permitted 

to make opening statements with the Party demanding arbitration presenting its opening 

statement first. Immediately after opening statements, the Party demanding arbitration 

shall then present evidence in support of its position. The other Party then shall present 

evidence in support of its position. All witnesses must testify under oath, and a 

stenographic record and transcript of the hearing shall be made. Each Party shall have 

an opportunity to cross-examine the other Party's witnesses, including the witnesses that 

file written direct testimony. The Parties shall be permitted to make closing statements. 

The Party demanding arbitration shall present its statement first. The arbitrators shall 

conclude the hearing within thirty (30) calendar days of its commencement, unless the 

arbitrators expressly find that additional time is necessary for completion of the hearing 

for reasons deemed to be in the best interests of the Parties and directed toward the 

development of an adequate record, in which event, the arbitrators shall expressly 

designate the number of days by which the hearing shall be extended. Such extension 

shall be limited to the minimum amount of time which, in the arbitrators' judgment, is 
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necessary to conclude the hearing. The period for concluding the hearing may be 

modified by mutual agreement of the Parties. 

(5) The Parties shall submit briefs and/or proposed orders 

following the completion of the hearing unless otherwise agreed by the Parties and 

approved by the arbitrators. Initial briefs or proposed orders shall be served on other 

Parties. The initial briefs or proposed orders must be received by the arbitrators and the 

other Party no later than fifteen (15) days after completion of the hearing. Reply briefs 

shall be submitted to the arbitrators and served on the other Party within ten (1 0) days of 

receipt by the arbitrators and the other Party of the initial briefs or proposed orders. The 

briefing schedule provided herein may be modified by mutual agreement of the Parties 

with the approval of the arbitrators. 

(6) Decision. The determination and/or award of the arbitrators, 

whichever is appropriate, shall be made no later than thirty (30) days from the date of 

the completion of the hearing or, if applicable, the date the last required briefs and/or 

proposed orders were received by the arbitrators and the Parties. Such determination 

and/or award shall be conclusive, final, and binding, subject only to the outcome of 

confirmation or vacation proceedings, if any, under applicable law. To the extent that an 

award includes an amount of money, such award shall include interest at the Contract 

Interest Rate, and such interest shall accrue from the date(s) on which such money 

should have been paid to the prevailing Party or was incorrectly paid by that Party. 

(7) Venue. Unless the Parties otherwise agree in writing, 

arbitration under this Agreement shall be conducted in Potter County, Texas. 

(8) Governing Rules for Arbitration. Arbitration under this 

Agreement shall be governed by the AAA Commercial Arbitration Rules (or any 
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successor thereto) in effect at the time of arbitration, unless the Parties mutually agree to 

another set of rules or body of law, provided that any specific provision of this Section 

16.12{0) that conflicts with the then effective AAA Commercial Arbitration Rules, or 

other set of rules or body of law mutually agreed to by the parties, shall govern. 

(9) Costs. The costs of the arbitration proceedings shall be 

shared equally by the Parties. 

(1 0) Scope of Arbitrators' Authority. The arbitrators shall have no 

power to amend or add to this Agreement, or to the extent involved, any other Facility 

Agreement(s), or any part thereof, but shall have the authority to interpret the language of 

such agreements and make findings of fact, order specific performance and provide 

injunctive relief and award punitive damages in accordance with Texas law as if the 

arbitrators were a court. Subject to such limitation, the decision of the arbitrators shall 

be final and binding. judgment on an award may be enforced in any court of competent 

jurisdiction. Upon request of either party, the arbitrators may issue such orders for 

interim relief as may be deemed necessary to safeguard the property that is the subject of 

arbitration or otherwise avoid irreparable harm to a Party, without prejudice to the rights 

of the Parties to the final determination of the dispute. Either Party may, without 

inconsistency with this Agreement, seek from any court of competent jurisdiction any 

interim or provisional relief that may be necessary to protect the rights or property of that 

Party, pending the establishment of the arbitral tribunal. 
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ARTICLE 17 

MISCEllANEOUS 

17.1 Waiver. The failure of either Party to enforce or insist upon compliance 

with or strict performance of any of the terms or conditions of this Agreement, or to take 

advantage of any of its rights hereunder, shall not constitute a waiver or relinquishment 

of any such terms, conditions, or rights, but the same shall be and remain at all times in 

full force and effect. 

17.2 Access to Facilitv. At all reasonable times, including weekends and nights, 

an? with reasonable prior notice, appropriate representatives of Southwestern shall have 

access to the Facility, including the control room and Seller's Interconnection Facilities, 

to read and maintain meters and to perform all inspections, maintenance, service, and 

operational reviews as may be appropriate to facilitate the performance of this 

Agreement. While at the Facility, such representatives shall observe such reasonable 

safety precautions as may be required by Seller and shall conduct themselves in a 

manner that will not interfere with the operation of the Facility. 

17.3 Governing law. Except as otherwise provided in Section 16.12 of this 

Agreement, the interpretation and performance of the Agreement and each of its 

provisions shall be governed and construed in accordance with the law of the State of 

Texas except for law concerning choice of law. Except as otherwise provided in Section 

16.12, the Parties hereby submit to the jurisdiction of the courts located in, and venue is 

stipulated as, Potter County, Texas. 

17.4 Taxes. Seller shall be responsible for any and all federal, state, municipal, 

or other lawful taxes applicable by reason of the ownership and operation of the Facility 
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and the sale of Energy or Capacity under this Agreement (other than taxes on the income 

of Southwestern or any franchise tax or tax on the resale of electricity by Southwestern) 

as existing on the date this Agreement is executed and all increase in the level or rate of 

such taxes or fees ("Existing Taxes"). 

Upon Seller's request, Southwestern shall reimburse Seller for all federal, 

state, municipal, or other lawful taxes other than taxes reimbursed to Seller pursuant to 

Southwestern's Energy Payments and Existing Taxes applicable by reason of the 

ownership and operation of the Facility and the sale of Energy and Capacity under this 

Agreement, but only to the extent that the amount of such reimbursement exceeds the 

amount of any reduction of Existing Taxes during the Initial Term and, if applicable, 

Extended Term of the Agreement. Any reduction in Existing Taxes shall be determined by 

comparing the actual Existing Taxes paid by Seller during the Initial Term and, if 

applicable, Extended Term of the Agreement to the amount of the Existing Taxes that 

Seller would have paid during the Initial Term and, if applicable, Extended Term of the 

Agreement under the tax rates and assumptions utilized in the Debt Base Case Proforma. 

To the extent that Southwestern makes Payments under this Section and thereafter Seller 

experiences a reduction in Existing Taxes, Seller shall reimburse Southwestern 

accordingly. Upon Southwestern's request, Seller shall provide to Southwestern all data 

and documentation necessary to verify the calculations of Southwestern's Payments 

required under this Section 17.4 and of any reimbursement required to be made by 

Seller to Southwestern under this Section. 

To the extent that Southwestern may be authorized by law, regulation, or 

Commission order to charge any tax levy to its customers, the Parties shall make 
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arrangements to transmit the revenue collected from said customers to the taxing 

authority through Southwestern or Seller, as appropriate, under the applicable law. 

17.5 Disclaimer of Third Partv Beneficiary Rights. In executing this Agreement, 

Southwestern does not, nor should it be construed to, extend its credit or financial 

support for the benefit of any third parties lending money to or having other transactions 

with Seller. Except for the provisions of this Agreement that set forth certain rights and 

obligations of the Project Lender(s), nothing in this Agreement shall be construed to 

create any duty to, or standard of care with reference to, or any liability to, any Person 

not a party to this Agreement. 

17.6 Relationship of the Parties. 

(A) This Agreement shall not be interpreted to create an association, 

joint venture, or partnership between the Parties or to impose any partnership obligation 

or liability upon either Party. Neither Party shall have any right, power, or authority to 

enter into any agreement or undertaking for, or act on behalf of, or to act as an agent or 

representative of, the other Party. 

(B) Seller shall be solely liable for the payment of all wages, taxes, and 

other costs related to the employment of Persons to perform such services, including all 

federal, state, and local income, social security, payroll, and employment taxes and 

statutorily mandated workers' compensation coverage. None of the Persons employed 

by Seller shall be considered employees of Southwestern for any purpose; nor shall the 

Seller represent to any Person that he or she is or shall become an employee of 

Southwestern. 

17.7 Survival of Obligations. Cancellation, expiration, or early termination of 

this Agreement shall not relieve the Parties of obligations that by their nature should 
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survive such cancellation, expiration, or termination, including without limitation 

warranties, remedies, payment obligations, or indemnities. 

17.8 Severability. In the event any of the terms, covenants, or conditions of this 

Agreement, its Attachments including schedules, or the application of any such terms, 

covenants, or conditions, shall be held invalid, illegal, or unenforceable by any court 

having jurisdiction, all other terms, covenants, and conditions of the Agreement and their 

application not adversely affected by such holding shall remain in full force and effect. 

17.9 Non-Endorsement. Any review or approval provided by Southwestern 

under this Agreement (including without limitation any approval of Seller's 

Interconnection Facilities) shall be exercised solely for Southwestern's benefit and shall 

not be construed as an endorsement or warranty of the matter reviewed or approved. 

Any approval by Southwestern, or Southwestern's connection to, or failure to disconnect 

from Seller's Interconnection Facilities, shall not constitute approval of, or acquiescence 

in, the design, installation, or maintenance of any component of the Facility or Seller's 

Interconnection Facilities for any purpose other than the compliance of such component 

with the requirements for its approval under this Agreement. Southwestern's review and 

approval of, or connection to, or failure to disconnect from Seller's Interconnection 

Facilities also shall not constitute a waiver of any of its rights or remedies. 

Southwestern's review of any agreement (or drafts of agreements) between Seller and any 

third parties, including without limitation the Phillips Steam Agreement, shall not be 

construed as Southwestern's acceptance of Seller's performance or non-performance of 

Seller's covenants under this Agreement. 

17.1 0 Entire Agreement: Amendments. The terms and provisions contained in 

this Agreement and the other agreements between Seller and Southwestern expressly 
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referenced herein constitute the entire Agreement between Southwestern and Seller and 

shall supersede all previous communications, representations, or agreements, either 

verbal or written, between Southwestern and Seller with respect to the Facility's 

generation of Capacity and Energy and this Agreement. This Agreement may be 

amended, changed, modified, or altered, provided that such amendment, change, 

modification, or alteration shall be in writing and signed by both Parties. 

17.11 Binding Effect. This Agreement, as may be amended from time to time 

pursuant to Section 17.1 0, shall be binding upon and inure to the benefit of the Parties' 

respective successors-in-interest, legal representatives, and assigns. 

17.12 Headings. Captions and headings used in the Agreement are for ease of 

reference only and do not constitute a part of this Agreement. 

17.13 Counterparts. This Agreement may be executed in any number of 

counterparts, and each executed counterpart shall have the same force and effect as an 

original instrument. 

17.14 No Personal Liability. Each Party acknowledges and agrees that in no 

event shall any partner, shareholder, owner, officer, director, employee, or affiliate of 

either Party be personally liable to the other Party for any payments, obligations, or 

performance due under this Agreement, or any breach or failure of performance of either 

Party and the sole recourse for payment or performance of the obligations hereunder 

shall be against the Seller or Southwestern and each of their respective assets and not 

against any other Person, except for such liability as expressly assumed by an assignee 

pursuant to an assignment of this Agreement in accordance with the terms hereof. 

17.15 Limitation of Damages. Except as expressly provided with respect to the 

indemnity for third party claims pursuant to Section 13.4, neither Southwestern nor Seller 
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shall be liable to the other or to any third party for any consequential, incidental, indirect 

or special damages of any nature arising out of or connected with or resulting from the 

performance or nonperformance of this Agreement including, without limitation, claims 

in the nature of lost revenues, income or profits, irrespective of whether any such claims 

are based upon warranty, negligence, strict liability, contract, tort (including negligence 

whether of Seller, Southwestern, or others), operation of law, or otherwise. The 

foregoing shall not be construed to prohibit the payment of (i) damages as authorized 

pursuant to Sections 6.2(A), (ii) the forfeiture of the Completion Security authorized by 

Section 6.2(8), (iii) the payment of Capacity Shortfall Damages pursuant to Section 6.3, 

or \iv) Southwestern's recovery of its permitted share of any insurance proceeds to which 

it shall become entitled pursuant to Section 13.1 and the Subordinated Mortgage. 
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ARTICLE 18 

STEAM HOST LOSS 

18.1 Loss Of Steam Host. 

(A) If, either (i) for any reason other than a default thereunder by Seller, 

the Phillips Steam Agreement is terminated, or (ii) for any reason other than a default 

thereunder by Seller, the Phillips Steam Agreement is not extended, renewed, or 

otherwise maintained beyond the Phillips Initial Term, or (iii) for any reason other than a 

default thereunder by Seller, Force Majeure event, forced or scheduled outage of the 

Facility, or Steam Force Majeure or Steam Delivery Reduction (but only to the extent 

suc;h Steam Force Majeure or Steam Delivery Reduction is of a duration less than twelve 

(12) months), Phillips, or its successors, or a Subsequent Steam Host shall fail to take or 

pay for steam from Seller under the price, terms, and conditions required by Section 6.2 

of the Phillips Steam Agreement (each of clauses (i)- (iii) constituting a Steam Loss 

Event), then the provisions of this Section 18.1 shall apply. 

(B) Beginning the day that Seller notifies Southwestern that a Steam Loss 

Event has occurred, the provisions of this Agreement relating to Dispatch (including 

Section 9.6) shall be applied as they were during Phase I. 

(C) Beginning with the first Fixed O&M Payment made after a Steam 

Loss Event has occurred, each Fixed O&M Payment shall be reduced to reflect the 

reduction of Seller's fixed operating and maintenance costs resulting from the elimination 

or reduction of steam sales. 

(D) Beginning with the first Fixed Payment made after a Steam Loss 

Event has occurred, each Fixed Payment shall be reduced by any amounts remaining in 

the Steam Host Escrow Accounts, provided that no Fixed Payment shall be reduced 
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below zero. On the date each such reduced Fixed Payment shall be due under Section 

5.9, Seller may withdraw from the Steam Host Escrow Accounts funds equal to the 

reduction in such Fixed Payment. 

(E) Beginning with the first Energy Payment made after Seller notifies 

Southwestern that a Steam Loss Event has occurred and notwithstanding the provisions of 

Section 5.4, Southwestern shall pay Seller Energy Payments calculated for the days 

occurring after such notice that are affected by the Steam Loss Event using the Net Heat 

Rate instead of the Guaranteed Heat Rate. 

(F) Beginning the date that Seller reasonably determines that Steam Loss 

Event has occurred or will occur within three (3) months or less, Seller shall, subject to 

the terms of the Phillips Steam Agreement or substitute agreement with a subsequent 

Steam Host, take all reasonable actions to (i) establish another steam host at the Site 

("Subsequent Steam Host"), (ii) to maintain certification as a QF, including, if deemed 

reasonable, seeking waivers of the FERC's QF certification requirements as necessary due 

to the termination of steam sales and (iii) exercise all rights and remedies it may have 

under the Phillips Steam Agreement to mitigate the effects of a Steam Loss Event and 

collect any payments or damages due Seller with respect thereto. The Seller shall not be 

obligated to enter into business arrangements with a Subsequent Steam Host on terms 

less favorable to the Seller than those contained in the Steam Sales and Operating 

Agreement. Notwithstanding any other provision of this Agreement, Seller shall not be 

deemed in default of its obligations under this Agreement if it fails to maintain its QF 

certification as a result of a Steam Loss Event or failure of Phillips to perform under the 

Phillips Steam Agreement, or to take the minimum steam thereunder necessary to enable 
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the Facility to retain its QF status, except to the extent caused by a default of Seller 

thereunder. 

(G) Upon Southwestern's request, Southwestern and Seller shall, 

in good faith and subject to the terms of the Phillips Steam Agreement or substitute 

agreement with a Subsequent Steam Host, negotiate alternative arrangements including, 

but not limited to, reconfiguration of the Facility, such reconfiguration to be funded, at 

Southwestern's sole option, with any funds remaining in the Steam Host Loss Escrow 

Accounts and thereafter by Southwestern. Appropriate amendments to this Agreement 

shall be made to incorporate such negotiated arrangements, provided that in no event 

shaJI Seller be under any obligation to expose its receipt of full Capacity Payments to any 

risks in addition to or greater than the risks already agreed to pursuant to this Agreement. 

(H) If on the date that is three (3) years prior to the end of the 

Initial Term, a Steam Loss Event shall not have occurred and thereafter, a Steam Loss 

Event does occur, Southwestern may terminate this Agreement (i) with the same amount 

of notice as given by Phillips, it successors, or a Subsequent Steam Host of its cessation 

or permanent reduction of steam takes, and (ii) without paying the Termination Payment 

required under Section 3.1, provided that any such termination shall not be effective 

earlier than the end of the Initial Term. 

(I) At any time following a Steam Loss Event that Seller is selling 

steam to a Person at a level at least averaging 628,000 pounds per hour at the price 

which would be payable for such period under the Phillips Steam Agreement, this 

Section 18.1 shall not apply. 
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18.2 Steam Host Escrow Accounts During Initial Term. 

(A) Notwithstanding the provisions of Sections 5.4 and 5.5, 

Southwestern shall pay Seller for Energy delivered at the Interconnection Point in any 

hour above 216 MW at a rate equal to ninety-five (95%) of Adjusted Non-Firm Energy 

Cost, provided that such amount exceeds the price Southwestern would otherwise pay 

Seller under Sections 5.4 and 5.5. Seller shall establish an interest bearing escrow 

account in which Seller shall deposit all monies paid by Southwestern under this Section 

18.2(A) less (i) the Payments that Southwestern would otherwise have made to the Seller 

under Sections 5.4 and 5.5, and (ii) the income taxes of the Seller on the difference 

beJ;Neen the monies paid by Southwestern under this Section 18.2(A) and the Payments 

that Southwestern would otherwise have made to the Seller under Sections 5.4 and 5.5. 

Following the date on which the balance of the escrow account (including interest) 

established under this Section 18.2(A) equals ten million dollars ($1 0,000,000), 

Southwestern shall resume paying for all Energy delivered to the Interconnection Point 

pursuant to Sections 5.4 and 5.5. 

(B) In addition to the escrow account established under Section 

18.2(A), Seller shall establish a second interest bearing escrow account in which Seller 

shall maintain a balance equal to at least fifty percent (50%) of the cumulative after tax 

cash flow earned by Seller in excess of the cumulative after tax cash flow projections 

contained in the Debt Base Case Proforma. At the end of each Contract Year, Seller 

shall confirm to Southwestern with evidence reasonably satisfactory to Southwestern that 

the balance in the account established under this Section 18.2(B) equals or exceeds fifty 

percent (50%) of the cumulative after tax cash flow earned by Seller in excess of the 

cumulative after tax cash flow projections contained in the Debt Base Case Proforma to 
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that date. At Seller's option, Seller may forego the annual confirmation process required 

by this Section 18.2(8) provided that the balance in the account established under this 

Section 18.2(8) equals or exceeds ten million dollars ($1 0,000,000). 

(C) In addition to the escrow accounts established under Section 

18.2(A) and (B), Seller shall establish a third interest bearing escrow account in which 

Seller shall deposit any termination fees or payments received by Seller from Phillips, or 

its successors, pursuant to the Steam Sales and Operating Agreement. 

(D) Whenever the combined balances of the three escrow 

accounts established under this Section 18.2 exceed the sum of all Fixed Payments 

So~thwestern will owe Seller for the remainder of the Initial Term, Seller may withdraw 

and keep funds from the Escrow accounts provided the combined balances do not fall 

below the sum of all future Fixed Payments for the remainder of the Initial Term. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement. 

Borger Energy Associates, L.P. 

By: 

Robert D. Dickerson 

Vice President 

Borger Energy Associates, L.P. 
do Quixx Corporation 
P.O. Box 12033 
6th & Tyler, Suite 1510 
Amarillo, TX 79101 
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Amarillo, Texas 79170 
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ATTACHMENT A 
FACILITY COMPONENTS 

AND EQUIPMENT LISTING 

The Facility shall include the following major components and equipment: 

* 

* 

* 

* 

* 

* 

* 

* 

* 

Two combustion turbine generators. 

Two heat recovery steam generators, each with duct burners. 

Exhaust stacks and continuous emissions monitoring equipment. 

Water treatment systems. 

Steam supply and condensate return systems. 

Fuel supply system. 

High and medium voltage electrical systems including generator step-up transformers and 
auxiliary power systems. 

Plant instrumentation and controls systems. 

Protective relaying, metering and communications systems. 
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ATTACHMENT B 
SITE 

Schedule B-1 Facility Address 

Schedule B-2 Site Description 

Schedule B-3 Map 

[TO BE PROVIDED] 
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SCHEDULE C-1 
ESTABLISHMENT OF NET CAPABILITY 

C.l Pursuant to Section 2.6, at various times, a capability test shall be conducted to 

determine the net capability of the Facility in accordance with the Southwestern Power Pool's 

(SPP' s) "Procedures for Establishing Capability Ratings" dated December 1994, incorporated as 

Schedule C-2 of this Attachment, or its replacement procedure that may become effective from 

time to time. 

C.2 SPP net capability ratings will reflect the net power output that can be obtained 

for the period specified on a seasonally adjusted basis with all equipment in service under 

average conditions of operation. Seasonal adjustments are intended to include variations in 

parameters such as ambient temperature; condenser cooling water temperature and availability; 

fuel changes, quality, and availability; and steam heating loads. 

C.3 In the event Seller provides steam to a thermal customer, if during the net 

capability test, the Facility's steam sendout to Seller's thermal customer for any hour is less than 

the sustained maximum steam sendout over a twelve-hour period committed by Seller to such 

customer during the On-Peak Hours ofthe On-Peak Months and, if such reduction of steam 

sendout results in a higher net capability than would have resulted without such reduction, then 

the maximum Net Electrical Output of the Facility for such hours used to calculate the net 

capability shall be reduced to reflect the reduction of steam sendout during such hours. 
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C.4 Seller and Southwestern will mutually agree, subject to Section 2.6, on when each 

net capability test will occur and shall specify the hours during which the test will be conducted. 

If Seller and Southwestern cannot agree on the hours during which the test will be conducted, 

Seller shall conduct the test at the time specified by Southwestern. Southwestern shall have the 

right to have one or more of its representatives observe such tests. Within ten (10) days after 

conducting the capability tests, Seller shall provide to Southwestern the results of such tests, 

including MWh meter readings and copies of actual log sheets verifying the net output of the 

Facility and a curve of the net output versus ambient temperature. Southwestern shall have the 

right to independently verify the net capability test results. 

C.5 Capacity Payments will be made to Seller in accordance with Section 5.2 on the 

basis of the Summer Net Capability obtained under the test procedure in effect at the Combustion 

Turbine Commercial Operation Date or Cogeneration Commercial Operation Date, as applicable. 

If such a procedure changes over the Initial Term or any Extended Term of the Agreement, 

Southwestern and Seller agree that tests to determine Net Capability will be conducted using 

both the procedure in effect at the time of the Combustion Turbine Commercial Operation Date 

or the Cogeneration Commercial Operation Date, as applicable, and the then current procedure. 

The then current procedure will determine the Net Capability used for accreditation purposes of 

the Facility within SPP. 
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SCHEDULE C-2 

SPP CRITERIA 
PROCEDURES FOR ESTABLISHING CAPABILITY RATINGS 
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Southwest Power Pool Criteria 

2.3.5 Procedures For Establishing Capability Ratings 

2.3.5.1 Extamal Factors 

a. Units depen.~ent upon common systems which can restrict total output shall be tested 

simultaneously. 

b. When the tot~! outPUt of a member's system is reduced due to restrictions placed upon 

the output ofindividual generating units through the operation of the Clean Air Act, or 

similar legislation, then the total of the individual unit ratings of a member's generating 
• 

resources shall not exceed the modified system capaCity. 

c. The fuel used during testing shall be the general type expected to be used during peak 

load conditions or adjustments made to test data if an alternate fuel is used. 

d. Net Capability is the net power output which can be obtained for the period specified on 

a seasong.lly adju~ed basis with all equipment in service under average conditions of 

operation and with the equipment in an average state of maintenance. Deductions from 

net capability shall not be made for equipment temporarily out of service for normal 

maintenance or repairs. 

e. The seasonal net 'capability shall be determined separately for each generating unit in a 

power plant whe.re the input to the prime mover of the unit is independent of the others, 
  

except that in .the event multiple unit plant capability is limited by fuel limitations, 

transmission limitations or other auxiliary devices or equipment, each unit shall be 

assigned a rating by apportioning the combined capability among the units . The 

seasonal net capability shall be determined as a group for common header sections of 

steam plants or multiple unit hydro plants. and each unit shall be assigned a rating by 

apportioning the combined capability among the units. 

2.3.6.2 Seasonality 

a. The summer season is defined by the months June, July, August and September. The 

winter season is define<! by the months December, January and February. The 

adjustments required to develop seasonal net capabilities are intended to indude 

seasonal variations in ambient temperature. condenser cooling water temperature and 

availability, fuel Changes, q ality and availability, steam heating loads, reservoir levels, 

2-4 December. 1994 
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Southwest Power Pool Criteria 

and scheduled reservoir discharge. 

b. The total seasonal net capability rating shall be that available regularty to satisfy the 

daily load pattems of the member and shall be available for a minimum of four 

continuous hours taking into account possible fuel curtailments and thermal limits  

c. The seasonal net capability of each generating unit shall be based upon a set of 

conditions, referred to as the "Rating Conditions" for that unit. This set of conditions is 

determined by the geographical location of the unit, and is composed of three or four 

factors, depending upon the type of unit. The thr~ factors Which can affect most 

 generating units are: Ambient dry-bulb temperature. Ambient wet-bulb temperature and 

Barometric pressure. Condensing steam turbines which obtain condenser cooling water 

from a lake, river, or comparable source have a fourth factor. Condenser cooling water 

sourre temperature. 

d. The Rating dry-bulb and wet-bulb temperatures shall be obtained from weather data 

provided in the most recently published American Society of Heating, Refrigeration, and 

Air Conditioning Engineers (ASHRAE) fundamentals Handbook. The handbook is 

published every four years; 1989, 1993, etc., and is base<:! on 15 years of historical 

weather data where available. If the generating station Is within 30 miles of the nearest  

weather station reported in the handbook, then these temperatures will be those for the 

nearest station. For all other stations, rating temperatures shall be determined by 

interpolating betw~n weather stations using plant latitude and longitude. Selected 

pages of the 'Weather Data• chapter of the handbook are reprinted in the Appendix with 

permission of ASHRAE. The steps to be used for interpolating weather data and 

correcting for elevalion are also presented in the Appendix. 

e. If experience for a given unit suggests.otherwise. members may optionally use their own 

site specific temperature data if accurate hourly data is available to allow calculation of 

the temperature levels as defined in the Criteria. Site specific data shall contain both 

dry-bulb and wet-bulb temperatures. 

f. The dry-bulb temperature for summer rating of equipment shall be taKen as that which is 

equalled or exceeded 1% of the futal hours during the months of June through 

September for the plant's geographical location. The wet-bulb temperature for the 

2-5 December. 1994 
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Southwest Power Pool Criteria 

summer rating shall be the "mean coincident wet-bulb'' temperature corresponding to 

the above dry-bulb temperature. These two temperatures are listed together under the 

"1 %"heading in the weather data table in the Appendbc 

g. The dry-bulb temperature for the winter rating shall be taken as that which is equalled or 

exceeded 99% of the total hours during the months of December through February for 

the plant's geographical location. The wet-bulb temperature is not significant for the 

winter rating and can be disregarded. The winter dry-bulb temperature is listed under 

the "99%" heading in the weather data table in the Appendix. 

h. Standard barometric pressure for a plant site shall be determined for each plant 

elevation by linear1y interpolating the pressure table provided in the Appendix. 

i. For those units using a lake or river as a source of condenS<:!r cooling water, the 

summer standard inlet temperature is the highest water inlet temperature during the 

hottest month of the year, averaged over the past ten years. 

j. Ambient wet-bulb temperature and condenser cooling water temperature are generally 

not significant factors in adjusting cold weather capabifrty of generating units. Shall 

special situations arise in which these temperatures are required, reasonable estimates 

for temperatures occurring coincidentally with the winter rating dry-bulb temperature as 

defined in the Criteria shall be used. 

2.3.5.3 Rating Adjustments 

a. The rated net capability of a unit may be above or below the actual tested net 

generation. as a result of adjustments for Rating Conditions. 

b. Seasonal net capability shall not be reduced to provide regulating margin or spinning 

reserve. It shall reflect operation at the pcwer factor level at which the generating 

equipment is normally expected to be operated over the daily peak load period. 

c. Extended capability of a unit or plant obtained through bypassing of feed-water heaters, 

by utilizing other than normal steam conditions, by abnormal operation of auxiliaries in 

steam plants, or by abnormal operation of combustion turbines or diesel units may be 

included in the seasonal net capability if the following condttions are met; a) the 

extended capability based on sach conditions shall be available for a period of not less 

than four continuous hours when needed and meets the other restrictions, and b) 

December. 1994 
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Southwest Power Pool Criteria 

appropriate procedures have been established so that this capability shall be available 

promptly when requested by the system operator. 

d. The seasonal net capal:Jility established for nuclear units shall be determined taking into 

consideration the fuel management program and any restrictions imposed by 

governmental agencies. 

e. The seasonal net capability established for hydro electric plants. inducting pumped 

storage projects, shall be determined taking into consideration the reservoir storage 

program and any restrictions imposed by governmental agencies and shall be based on 

median hydro conditions. 

f. The seasonal net capability established for run-of-the-river hydroelectric plants shall be 

determined using historical hydrological data on a monthly basis. 

2-7 December, 1994 

WP/I-4(CD) 
Page 155 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



ATTACHMENT D 

Agency Permit/ Approval 

DOE Alternate Fuels Capability Certification 

EPA SPCC Plan 

EPA NPDES Stormwater Permit for Construction 

FERC QF Status 

TNRCC* PSD Permit to Construct 

TNRCC Title N Acid Rain Permit 

TNRCC Title V Operating Permit 

Local Building Department Building Permits 

Fire Marshal Fire Safety Approval 

*Indicates received as of execution date. 
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ATTACHMENT E 

1. Approval by the NMPUC as necessary under applicable New Mexico law including 
NMPUC orders concerning Southwestern and its affiliates. 

2. Certification of Agreement by PUCT under Section 2.209 of the Public Utility Regulatory 
Act for purposes of allowing the recovery of the amount of Payments to Seller in 
Southwestern's rates. 

3. If Seller becomes an affiliated EWG, determinations under 15 U.S.C. § 79z-5a(k) from 
state commissions having jurisdiction over Southwestern's retail rates. 
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ATTACHMENT F 
PRICING PROVISIONS AND RELATED SCHEDULES 
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SCHEDULE F-1 
CAP A CITY PRICE 

(in $/kW-month) 

The Phase I Capacity Price is $2.50 kW-month and is not subject to adjustment. 

Notes: 

Contract 
Year 

I 

2 

3 
4 

5 

6 

7 
8 

9 
10 
11 

12 

13 

14 

15 
16 

17 
18 
19 

20 
21 

22-35 

Phase II 

$5.06 

$5.16 
$5.26 

$5.37 
$5.48 

$5.59 

$5.70 

$5.81 
$5.93 

$6.05 
$6.17 

$6.29 
$6.42 

$6.55 

$6.68 
$6.81 

$6.95 
$7.09 
$7.23 

$7.37 
$2.70 

note 3 

1. For the purposes of applying the Phase II Capacity Prices shown above, the first Contract Year will start on the day after 
the Cogeneration Commercial Operation Date. 

2. The references in these Schedules to years beyond 25 presume that Southwestern has exercised the option for Extended 
Term. If Southwestern has not exercised the option for an Extended Term, the references to years beyond 25 shall be 
disregarded. 

3. The Capacity Price for Contract Year 21 is not subject to adjustment. The Capacity Prices for Years 22 through 35 shall 
be the same as the Capacity Price for Contract Year 21 escalated annually thereafter in accordance with the rate of 
change in the GDPIPD index. 

4. The Phase II Capacity Prices as shown above for Contract Years 1 through 20 are firm, subject only to a one-time 
adjustment as a function of the yield of United States ten year treasury notes on the Construction Finance Closing Date 
as described in this note 4. For the first Contract Year, the Capacity Price shall be the price shown above times an 
interest rate adjustment factor. The interest rate adjustment factor shall be one ( 1) plus 7.2 times the difference of a) the 
yield of United States ten year treasury notes on the Construction Finance Closing Date, expressed in percent, minus b) 
6.42%. Once the Phase II Capacity Price for the first Contract Year has been established as described above, the Phase 
II Capacity Price for Contract Years 2 through 20 shall be recalculated as the Capacity Price for the previous Contract 
Year escalated annually by a fixed rate of 2.00% per year. 

5. The cost of any necessary additions to Southwestern's transmission system (starting from the high side of the Facility's 
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generator step-up transformers) has not been included in the Facility's pricing. Ifthe Transmission Adder as described 
in Section 3.5(C)(4) of the Agreement is to be added to the Capacity Payments, the Transmission Adder for each month 
starting with the Cogeneration Commercial Operation Date shall be computed as follows: 

TA = ATPc x DSCRJ12, where 

T A is the Transmission Adder for the month, expressed in dollars. 

ATPc is the Annual Transmission Adder for Contract Year "C," computed by applying the same interest rate and 
amortization schedule as applies to the Senior Debt as shown in the Debt Base Case Proforma to the actual 
total cost of the Southwestern Interconnection Facilities, including interest during construction, expressed in 
dollars. 

DSCRc is the ratio of the pretax cashflow divided by the debt service payments, as shown in the Debt Base Case Proforma 
for Contract Year "C." 

"C" is the Contract Year in which the T A is being computed. 

If the Transmission Adder is added to the Capacity Payments, then the net book cost of the facilities referred to in Section 
3.5(C)(3) shall be the actual total cost of the Southwestern Interconnection Facilities, including interest during 
construction, less the amount of such costs (facility and interest during construction) recovered through Southwestern's 
payment of the Transmission Adder. 
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SCHEDULE F-2 

FIXED O&M PRICE 
(in $/k:W-month) 

Phase I 

Dunng Phase I, the Fixed O&M 
pnce will be zero. 

Contract 
Year 

Phase II 

1-35 $1.0406 

The Phase II Fixed O&M Prices are expressed as of June 1, 1996 and will be escalated annually in accordance with the rate 
change in the GDPIPD index. 
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SCHEDULE F -3 
VARIABLE O&M PRICE 

(in $/MWh) 

Phase I 

During Phase I, the Variable 
O&M price will be zero. 

Phase II 

Contract 

The Phase II Variable O&M Prices are expressed as of June 1, 1996 and will be escalated annually in accordance with the rate 
change in the GDPIPD index. 
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Plant Loading 
of Actual 

Greater Than 

0.0% 
75.3% 
79.8% 
82.5% 
85.4% 
88.8% 
92.1% 
9 .5% 

SCHEDULE F -4 
GUARANTEED HEAT RATES 

Phase I 
(in MMBtu/MWH (net), Higher Heating Value) 

As A Percentage 
Capacity 

Less Than or Egual To 

75.3% 
79.8% 
82.0% 
85.4% 
88.8% 
92.1% 
95.5% 
100.0% 

95.5% is base load on the combustion turbines 
100% results from peak loading of the combustion turbines 

Phase II 
(in MMBtu/MWH (net) Higher Heating Value) 

Plant Loading As A Percentage 
of Actual Capacity 

Greater Than Less Than or Egual To 

0.0% 67.0% 
67.0% 85.0% 
85.0% 87.5% 
87.5% 90.0% 
90.0% 92.5% 
92.5% 100.0% 

85% output is 100% base load on the combustion turbines. 
95% is 100% base load with power augmentation. 
100% is 100% peak load with power augmentation. 
Peak firing will be limited by Good Utility Practice. 

Average Heat Rate 
(MMBtu/MWH (net), HHV) 

N/A 
12.922 
12.582 
12.433 
12.283 
12.146 
12.083 
12.020 

Average Heat Rate 
(MMBtu/MWH (net), HHV) 

N/A 
7.000 
7.075 
7.150 
7.229 
7.300 
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SCHEDULE F- 5 
START-UP PRICE 

(in $/start-up) 

Contract 

See Below 

The start-up prices for normal and emergency start-ups are respectively, $750/start-up per unit and $3,000/start-up per unit based 
on Fuel Price of$1.3758/MMBtu. The Start-up Prices shall be recalculated monthly in relation to the changes of the Fuel Price 
from $1.3758/MMBtu. 
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SCHEDULE F- 6 
ADJUSTED NON-FIRM ENERGY COST 

F-6.1 Defmition. Adjusted Non-Firm Energy Cost (ANFEC) represents Southwestern's adjusted average hourly avoided 

energy cost as computed in accordance with PUCT Substantive Rule 23.66(g) in effect on the date ofthis agreement. The 

ANFEC for each hour of the month will be calculated as 99% of Southwestern's average Non-Firm Energy Cost (NFEC) for each 

respective hour, in dollars per MWh. 

F-6.2 Non-Firm Energy Cost. NFEC represents Southwestern's computed average non-firm avoided energy cost for each 

of the month. NFEC will be determined by Southwestern as the difference in Southwestern's production costs with and without 

the total amount of non-firm energy provided by all non-firm energy producers (i.e., QFs, renewable energy facilities) divided by 

the total amount of non-firm energy provided by those producers. The formula for NFEC is as follows: 

where: 

NFEC = [SPC1 - SPCo] I TNFE 

SPC1 = Southwestern's reconstructed production costs, including purchased power expenses, for each hour, as if 
all non-firm energy supplied by non-firm energy producers pursuant to PUCT Substantive 
Rule 23.66(g) or its successor was generated by Southwestern or purchased from another 
source; 

SPCo = Southwestern's actual production costs, including purchased power expenses (exclusive of purchased 
power costs for purchases made pursuant to PUCT Substantive Rule 23.66(g) or its 
successor), for each hour with all Seller's non-firm energy avoiding Southwestern's 
production costs or other purchased power expenses; and 

TNFE =total non-firm energy provided during each hour by all non-firm energy producers, including Seller, 
supplying energy to Southwestern pursuant to PUCT Substantive Rule 23.66(g) or its 
successor. 
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SCHEDULE G-1 
DELAY DAMAGES 

COMBUSTION TURBINE COMMERCIAL OPERATION DELAY 

Period Damages 
per day 

Less than or equal to 30 days after Proposed Combustion Turbine $10,000 
Commercial Operations Date 

More than 30 days after Proposed Combustion Turbine Commercial $15,000 
Operations Date, less than or equal to 92 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 92 days after Proposed Combustion Turbine Commercial $7,500 
Operations Date, less than or equal to 122 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 122 days after Proposed Combustion Turbine Commercial $5,000 
Operations Date, less than or equal to 304 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 304 days after Proposed Combustion Turbine Commercial $10,000 
Operations Date, less than or equal to 335 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 335 days after Proposed Combustion Turbine Commercial $20,000 
Operations Date, less than or equal to 365 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 365 days after Proposed Combustion Turbine Commercial $25,000 
Operations Date, less than or equal to 427 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 427 days after Proposed Combustion Turbine Commercial $10,000 
Operations Date, less than or equal to 457 days after Proposed 
Combustion Turbine Commercial Operations Date 

More than 457 days after Proposed Combustion Turbine Commercial $5,000 
Operations Date 
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SCHEDULE G-2 
DELAY DAMAGES 

COGENERATION COMMERCIAL OPERATION DELAY 

Period Damages 
per day 

Less than or equal to 120 days after Proposed Cogeneration $5,000 
Commercial Operations Date 

More than 120 days after Proposed Cogeneration Commercial $10,000 
Operations Date, less than or equal to 151 days after Proposed 
Cogeneration Commercial Operations Date 

More than 151 days after Proposed Cogeneration Commercial $20,000 
Operations Date, less than or equal to 181 days after Proposed 
Cogeneration Commercial Operations Date 

More than 181 days after Proposed Cogeneration Commercial $25,000 
Operations Date, less than or equal to 243 days after Proposed 
Cogeneration Commercial Operations Date 

More than 243 days after Proposed Cogeneration Commercial $10,000 
Operations Date, less than or equal to 273 days after Proposed 
Cogeneration Commercial Operations Date 

More than 273 days after Proposed Cogeneration Commercial $5,000 
Operations Date 
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ATTACHMENT H 
OPERATING PROCEDURES 
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OPERATING PROCEDURES 
PURSUANT TO POWER PURCHASE AGREEMENT 

between 
BORGER ENERGY ASSOCIATES, L.C. 

and 
SOUTHWESTERN PUBLIC SERVICE COMPANY 

with respect to the 
BLACKHAWK GENERATING FACILITY 

These Operating Procedures, dated as of July 31, 2003, are established by agreement 
of the Operating Committee representatives for Borger Energy Associates, L.P. ("BEA''), 
as owner the Blackhawk Generating Station ('Facility"), and Southwestern Public 
Service Company ("SPS") in accordance with Section 9.2(8) of the Power Purchase 
Agreement between BEA and SPS, dated May 23, 1997, the "PPA". BEA and SPS may 
be hereinafter referred to individually as a "Party" and collectively as the "Parties". 

These Operating Procedures are subject to change from time to time by written mutual 
agreement of the Operating Committee representatives of the Parties. These Operating 
Procedures are intended to be a guide on how to integrate the Facility and its electrical 
output into SPS's system and shall be consistent with the PPA. However, these 
procedures are not intended to be a comprehensive summary of the PPA. 

Notwithstanding anything to the contrary contained herein, the PPA referenced above 
shall be the governing document should there be any conflict between these operating 
procedures and the PPA. 

Capitalized terms used but undefined in these Operating Procedures shall have the 
same meaning given to such terms under the PPA. 

1. Day-to-Day Communications 

Notices required by the PPA shall be provided by the Parties in accordance with the 
procedures set forth in Sections 16.1, 16.2, 16.3 and 16.4 of the PPA. However, Real­
Time Communications (defined below) or routine (day-to-day) communications 
concerning Facility operations or performance of the PPA and required communications 
under these Operating Procedures (together with Real-Time Communications, "Day-to­
Day Communications") are exempt from notice provisions in accordance with Article 
16.1 of the PPA. These Operating Procedures established between the Parties dated 
as of July 31, 2003 (as the same may be amended, restated or modified frorn tirne to 
time), shall establish the method for such Day-to-Day Communications. Except as 
otherwise specified in these Operating Procedures, Day-to-Day Communications shall 
be conducted by phone, followed by electronic mail or facsimile confirmation. For 
purposes of these Operating Procedures, "Real-time Communications" shall (1) il')clude 
all communications between the SPS Real-time Generation Dispatch desk and the 
Primary Contact or On-Duty Operatorfor BEA that takes place during the Day of the 
applicable electric delivery or during periods outside of normal business hours and (2) 
be conducted by recorded phone with no electronic mail confirmation required. The 
applicable contact information for each of the Parties for Day-to-Day communications is 

1 
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set forth in Exhibit A to these Operating Procedures. Either Party may, by written notice 
to the other Party, change the Exhibit A contact information applicable to that Party. 

2. Dispatch of the Facility Turbine{s) 

(A) The Parties shall control and dispatch the Facility turbines in accordance 
with the Section 3.3(8) and 9.5 of the PPA. Effective January 2002 the control and 
dispatch of the Facility was transferred from the SPS System Control Center to the SPS 
Real Time Generation Dispatch Desk located in Denver Colorado. The expected Non­
Dispatchable Capacity and Energy from the Facility that will be delivered to SPS 
subsequent to the June 12, 1999 Cogeneration Commercial Operation Date is sixty­
seven percent (67%) of the Actual Capacity. As stated in Article 1 of the PPA, the 
Minimum Load Level means the level of Non-Dispatch able Capacity and Energy during 
Cogeneration Commercial Operation. SPS may dispatch the Facility between its 
Minimum Load Level and Actual Capacity in accordance with Section 3.3(8). In the 
event that the Non-Dispatchable Capacity and Energy from the Facility changes, SEA, 
with the written consent of Southwestern, may revise the Non-Dispatchable Capacity 
and Energy. Seller shall keep Southwestern informed of any expected short-term 
changes in the Non-Dispatchable Capacity and Energy. 

(B) In the event SPS requests BEAto increase the Facility output during any 
hour greater than base load by mean of utilizing the Facilities peak firing or power 
augmentation capabilities, BEA shall send a confirmation facsimile to the SPS Real 
Time Generation Dispatch Desk requesting SPS to acknowledge such request. SPS 
shall confirm such request is valid by returning via FAX the acknowledgment facsimile 
to the BEA On-Duty Operator contract. A copy of such confirmation facsimile shall be in 
the form of shown on Attachment A. 

(C) SPS shall not have the right to ask that the Facility be shut down after the 
June 12, 1999 Cogeneration Commercial Operation Date. 

3. Ambient Adjustment Factor Corrections 

(A) The hourly ambient adjustment factor which is provided by BEAto SPS 
each month is used in selecting the applicable Guaranteed Heat Rate for purposes of 
calculating the hourly energy payment pursuant to Sections 5.4 and Schedule F-4 of the 
PPA. 

(B) The Parties acknowledge that the hourly ambient adjustment factor 
defaults to a value of 1.000000 under certain ambient conditions. In order to correct the 
incorrect default ambient values to values that better represent the actual ambient 
adjustment factor, the SPS Contractual contact shall correct the ambient adjustment 
value according to the following procedures: 

a) If the default ambient adjustment factor value occurred over a 
continuous period of less than five (5) hours, the hourly ambient 
adjustment factor shall be calculated based on the average of four (4) 
hours of valid ambient adjustment data covering the two (2) hours 
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before and the two (2) hours after the incorrect ambient adjustment 
factor value. 

b) If the default ambient adjustment factor value occurred over a 
continuous period of greater than five (5) hours, the hourly ambient 
adjustment factor shall be calculated based on the average of six (6) 
hours of valid ambient adjustment data covering the three (3) hours 
before and the three (3) hours after the incorrect ambient adjustment 
factor value. 

c} If the ambient conditions data (i.e. dry bulb temperature, barometric 
pressure, and relative humidity} is unavailable for a continuous period 
of greater than five (5) hours, then the ambient conditions data for the 
Borger, TX Zip Code 79007 shall be obtained from 
www.weatherunderground.com. Such ambient data values shall be 
inserted into the Blackhawk Capacity Calculator- the calculator which 
is used to during the annual capacity tests- to obtain the applicable 
hourly ambient adjustment factor. 

(C) After the Ambient adjustment factor file has been corrected pursuant to 
Section 3(B} of these Operating Procedures, the SPS Contractual contact shall e-mail 
the corrected file to the BEA Primary contact. 

4. Billing and Payment 

(A} With regard to the monthly payments specified in Article 5 of the PPA, 
SPS shall submit billing invoices to BEA and SPS shall make payments to BEA in 
accordance with the procedures set forth in Article 5.9 of the PPA. SPS shall provide 
the billing statement to the BEA Contractual contact or its designate by facsimile within 
ten (10} calendars days ofthe end of the month to establish the date of receipt. The 
billing statement shall show the MWh's of Energy metered by the SPS Metering Devises 
at the Facility, the Cogeneration Contract Capacity, as applicable, the adjustment factor 
in accordance with Section 5.2(C) of the PPA, damages for Capacity Shortfalls in. 
accordance with Section 6.3 of the PPA, the monthly Seller charge assessed by SPS, 
the total amount due and, upon request, any other published data reasonably pertinent 
to the calculation of the payments as set forth in Section 5 of the PPA. 

(C) Unless otherwise directed by the Contractual contacts for the Parties, 
informal billing questions, pursuant to paragraph (A) above, shall be directed to the 
Contractual contact for the applicable Party. 

5. Scheduled Maintenance 

BEA shall submit annual maintenance schedules for the Facility by July 1 for the twelve 
(12} month period stating January 1 for the following calendar year. At the same time 
BEA shall supply a long-term maintenance schedule that will encompass the following 
four (4) maintenance years. Such schedule shall be submitted to the Primary and 
Contractual Contact for SPS, and BEA shall communicate any changes to such 
maintenance schedules in accordance with the procedures set forth in Section 9.3(B) of 
the PPA. Changes to the maintenance schedule by BEA shall be directed to the Primary 
Contact for SPS, with a copy of the electronic mail confirmation to be sent to the 
Contractual contact for SPS. SPS responses to such changes shall be directed to the 
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Primary Contact for BEA, with a copy of the electronic mail confirmation to be sent to the 
Primary contact for BEA. Maintenance schedules shall include the date and hour that 
the Scheduled Outage/Derating is to begin and the planned duration. In accordance with
Section 9.3(B) of the PPA no planned maintenance shall be conducted during the On­
Peak Months except as provided in Section 9.3(B) of the PPA. The maximum annual 
maintenance hours permitted for the Facility shall be 336 hours, except that 730 hours 
shall be permitted for the annual period in which Major Maintenance Outage occurs, 
which shall not occur more frequently than every fifth year as provided in Section 9.3(B) 
of the PPA. 

6. Operations Reporting 

(A) When forced outages or partial forced outages occur, BEA shall notify the 
SPS Real-time Generation Dispatch Desk of the existence, nature, and expected 
duration of the outages or partial forced outages as soon as practical, but in no event 
later than one (1) hour after any outage or partial forced outage occurs in accordance 
with Section 9.8(A) of the PPA. In the event such forced outages or partial forced 
outages is expected to extend beyond the current day BEA shall immediately inform the 
Primary contact for SPS of such outage. Any changes in the expected duration of the 
outage or partial forced outage shall be ccmmunicated the Primary contact for SPS. 

(B) BEA shall report to the SPS Contractual contact on a monthly basis all 
scheduled outages/derates that occurred during the preceding month within five (5) 
working days after the end of the preceding month in accordance with Section 9.8(8) of 
the PPA. Such schedule shall be reported and submitted to the SPS Contractual 
contact in electronic format in the form shown on Attachment B. 

(C) BEA shall maintain and keep complete Facility operating logs in 
accordance with Section 16.6 and 16.7 of the PPA. 

7. Required Testing 

(A) Electric Metering Testing. SPS shall inspect and test all SPS owned 
Metering Devices at its own expenses and BEA shall inspect and test all installed BEA 
Back-up Metering Devices at its own expenses in accordance with Article 8.2 of the 
PPA. The testing Party shall provide advance notice of such testing to the other Party 
and permit a representative of the other Party to witness and verify such inspections 
and tests. Additional inspections and tests of the metering devises may be requested 
by either Party as a provided in Article 8.2(8) and (D) of the PPA. If upon inspection or 
testing a metering device is found to register inaccurately by more than the allowable 
limits established in Section 8.3 of the PPA, the expense of such addition inspection 
and testing shall be borne by the testing Party. 

(B) Seasonal Capacity Testing. In accordance with Article 2.6 of the PPA a 
Capacity Test shall be performed to determine the net capability of the Facility in 
accordance with the procedures set forth in Attachment C of the PPA. The scheduling 
and coordination of such capacity tests shall be established by communication between 
the Contractual contact for BEA and the Performance Engineering contact for SPS, with 
a copy of electronic mail confirmations to be sent to the Contractual contact for SPS. 

4 
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8. Air Permit Emission Limit Report!ng 

On a daily basis BEA shall report to the SPS Real-time Generation Dispatch Desk by 
facsimile the number of hours on a 12 month rolling average of power augmentation 
and peak firing that has used and is available, as permitted in BEA's air emission 
permit. 

9. Clearances and Switching Practices 

The Parties recognize that the development of clearances and switching practices 
between the Parties as identified in Section 9.2 ofthe PPA for inclusion in these 
operating procedures is no longer appropriate under the PPA, and that any such 
practices or procedures, if applicable, should be addressed pursuant to any 
transmission interconnection agreement. 

The respective Operating Committee representatives for BEA and SPS have indicated 
their agreement with these Operating Procedures by signing below. 

Borger Energy Associates, LP 

cu~~ b~>k--------
"l>li"-1!:<:.1'<>1<'.1 A.~se-r MA.Jb.c.~~T 

0rcP..ATiJJG. Cot-tMII'Ti;:J;o -At-lEO WAlE 

Southwestern Public Service Company 

Karen T. Hyde 
Director, Purchased Power 

5 
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EXHIBIT A 

CONTACT INFORMATION 

Borger Energy Associates, LC (BEA): 

Primary Contacts 

D. J. Rogers (normal business hours) 
Plant Manager 

Marc A. Lindemann (normal business hours) 
Assistant Plant Manager 

Blackhawk Generating Facility 
Quixx Power Services, Inc. 
P. 0. Box 3326, Spur 119 N. Gagen Place 
Borger, TX 79007 

Rea~time Communications 

Control Room Operator: 

Contractual 

Doug Johnson, General Manager 
Manager, Assets and Contracts 
Borger Energy Associates 
C/o Quixx Corporation 
Amarillo National's Plaza!Two 
500 S. Taylor, Suite 1100 
Lobby Box 254 
Amarillo, Texas 79101-2442 

NR means non-recorded phone. 

Page 1 of 3 

Phone NR): (806) 274-3340 
Cell: (806) 433-2716 
E-mail: djrogers@beablackhawk.com 

Phone (NR): (806) 27 4-3340 
Cell: (806) 584-1653 
E-mail: mlindemann@beablackhawk.com 

Phone (NR): (806) 274-3340 
FAX: (806) 274-7488 

Phone: {806) 274-3340 
FAX: (806) 274-7488 

Phone: (NR) (806) 342-2142 
Cell: 
FAX: (806) 342-2198 
E-mail: Douglas.B.Johnson@ue-com.com 
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EXHIBIT A 

CONTACT INFORMATION 

Page 2 of3 

Southwestern Public Service Company (SPS): 

Primary Contact 

Trading Analyst (normal business hours) 
Trish Gambino Phone (NR): 

FAX: 
303-308-6186 
303-308-6005 

E-mail: trish.qambino@xemkt.com 

Real-time Communications 

Real-time Generation Dispatch desk (24 hour coverage) 

Manager: John Welch (normal business hours) 

Contractual Contact 

Donald Smith (normal business hours) 
Purchased Power Contracts 
Public Service Company of Colorado 
1 099 18th Street, Suite 3000 
Denver, CO 80202 

NR means non-recorded phone . 

Phone: 
FAX: 
Phone: 
E-mail: 

Phone (NR): 
FAX: 
E-mail: 

303-308-6180 
303-308-6005 
303-308-7733 

john .welch@xemkt.com 

303-308-6128 
303-308-6141 

donald.smith@xemkt.com 
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EXHIBIT A 

CONTACT INFORMATION 

Page 3 of3 

Southwestern Public Service Company (SPS)- Continued: 

Electric Meter Testing 

David Stephenson, Manager, Electric Meter Shop 
(normal business hours) 

Performance Engineering 

Ed Gonzales, Manager, Performance Engineer 
(normal business hours) 

NR means non-recorded phone. 

Phone (NR): 806-378-4131
David.Slephenson@xcelenergy.com 

Phone (NR): 720-497-2062
Ed.Gonzales@xcelenerqy.com 
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:Borger Energy Associates, L.P. 
POBox29 
Borger, TX 79007 

(806) 274-3340 Phone 
(806) 274-2695 Fax 

ATrACHMENT A 

Blackhawk Station 

FAX COVER 
To: Denver, Real-Time Trading Desk From: Control Room Operator 
Phone: 1·303-308-2892 Pages including cover: 1 
Fax : 1-303-308-6005 Date: 
Re: Dispatch f Curtailment CC: DougJohnson- 342-2199 

Per our discussion, we acknowledge dispatch f curtailment orders 

given at _____ {lrrs.) on _____ (date), 

by Real-Time Trader f Controlling System Operator-- --,----­
(name) 

DIRECTING ______ %Plant Capacity, 

OR _______ net MW output level, 

OR Peak Fire f Power Augmentation, 
(circle one or both) 

OR Retorn to Base Load Conditions 
(circle if applicable) 

Estimated time ofretnm to normal Base Load mode of operation: ---;::--,---­
(time) 

Blackhawk Station Control Room Operator 

Denver Real Time Trader f Controlling System Operator 
si n and return fax 

Blackhawk Station Control Room Operator: Should fax not be returned in a timely manner, 
pause change i;, plant output to call Denver Trading Desk and verifY valiility of orders. 
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ATTACHMENT B 

BLACKHAWK UNIT 1 AND 2 DERATES 

DATE TIME U1 Mw Derate U2 Mw Derate 
4/1/2003 0:00 0 0 
4/1/2003 1:00 0 0 
4/1/2003 2:00 0 0 
4/1/2003 3:00 0 0 
4/1/2003 4:00 0 0 
4/1/2003 5:00 15 5 
4/1/2003 6:00 15 5 
4/1/2003 7:00 15 5 
4/1/2003 8:00 15 5 
4/1/2003 9:00 15 5 
4/1/2003 10:00 0 0 
4/1/2003 11:00 0 0 
4/1/2003 12:00 0 0 
4/1/2003 13:00 0 0 
4/1/2003 14:00 0 0 
4/1/2003 15:00 0 0 
4/1/2003 16:00 0 0 
4/1/2003 17:00 0 0 
4/1/2003 18:00 0 0 
4/1/2003 19:00 0 0 
4/1/2003 20:00 0 0 
4/1/2003 21:00 0 0 
4/1/2003 22:00 0 0 
4/1/2003 23:00 0 0 
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ATTACHMENT I 

INSURANCE COVERAGE 

[PENDING SOUTHWESTERN AND INSURANCE BROKER REVIEW] 

SPECIFICATION OF INSURANCE COVERAGE 

1. 

2. 

3. 

4. 

Tvoe oflnsurance 

Commercial General 
Liability Insurance 

Minimum Limits of Liability 

$1,000,000 combined single limit each 
occurrence and $2,000,000 
aggregate 

Comprehensive General Liability policies shall include coverage for (a) premises/operations, (b) independent 
contractor, (c) products and completed operation, (d) broad form contractual liability, (e) broad form property 
damage, (f) explosion, collapse, and underground damage exclusion deletion, (g) product liability, (h) bodily 
injury, all with limits as specified above. 

The Commercial General Liability policies to be obtained by or on behalf of Seller shall be endorsed to the 
following effect or as may be reasonably acceptable to Southwestern: 

Such insurance as afforded by this policy for the benefit of Southwestern as an 
additional insured shall be primary as respects any claims, losses, damages, 
expenses, or liabilities and all litigation and defense obligations arising out of this 
Agreement, and insured hereunder, and any insurance carried by Southwestern shall 
be excess of and noncontributing with insurance afforded by this policy. 

Business Auto Liability 

Workers Compensation 
including U.S. Long­
shore and Harbor 
Workers' Act and Jones 
Act, if applicable 

Employers Liability 

Excess Umbrella 
Liability 

$1,000,000 

Statutory 

$1,000,000 
$1,000,000 

$10,000,000 

combined single limit including all Owned, 
Non-Owned, Hired and Leased Autos 

(each accident-each employee) 
(disease-each employee) 

(each occurrence and in 
the aggregate where applicable) 

5. Builders Risk insurance or an installation floater with minimum limits equal to the completed value of the Facility 

6. 

including collapse, damage resulting from faulty workmanship, materials and design, freezing, testing of 
machinery or equipment, and partial occupancy, and on a sub limit basis coverage for earthquake, flood, debris 
removal and loss of revenue due to an insured delay in the Facility's commissioning. 

Environmental Impairment $5,000,000 each occurrence and in the aggregate 
Liability Insurance or pollution 
liability coverage under the 
Commercial and Excess Umbrella 
Liability policies or separate 
Environmental Impairment Liability 
Insurance 
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7. Watercraft or Aircraft 
Liability Insurance 
including passenger liability 
(where applicable) 

$5,000,000 each occurrence and in the aggregate 

8. Insurance Against Loss or Damage to the Facility. Seller shall maintain in effect an All Risk Property Insurance 
policy( ies) commencing no later than the earlier of ( i) the termination of Builder's Risk policy or ( ii) the 
Combustion Turbine Operation Date. Such insurance shall cover, subject to the deductible and co-insurance 
limits contained in Article 13 of the Agreement, the full replacement value of all property and include: 

(a) coverage for fire, flood, wind and storm, tornado, and earthquake with respect to facilities 
similar in construction, location, and occupancy to the Facility, with sublimits of no less than 
$10,000,000 each for flood and earthquake; and 

(b) Boiler and Machinery Insurance covering all objects customarily subject to such insurance, 
including boilers and turbines in an amount equal to their full replacement value. 

9. Business Interruption, covering loss of revenues and/or the increased expense to resume operations attributable to 
the Facility by reason of total or partial suspension or delay of, or interruption in, the operation of the Facility 
as a result of an insured peril covered in Paragraph 8 above, to the extent available on commercially reasonable 
terms. Such coverage shall be in an amount equal to not less than Seller's reasonably expected non-operating 
cash flow requirements for the next twelve (12) calendar months. 

Notwithstanding any other provision of the Agreement, Seller shall not be required to have Environmental 
Impairment/pollution liability insurance, and Business Interruption insurance until the Combustion Turbine 
Commercial Operation Date. 
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!6 . 0 I. I d- . 
HI!Nil" , .N\IlTON 
E>~e<ufinic~ f'rodTdenJ 

St:IU'l'HW~STERN 
PUBUt: Sl!llV1CI1 ~t;J,PAftiY,. 

ro ~d • 1161 

Febrwu)' 12, 1998 

Barger Energy Associates, L.P. 
c/o Quixx Corporatio·n 

Atnollllq, T•)o' 7? 170·00(ll 

l•l•phMn llo6,378.27:ZO 

f•1< B06.J7S.29'1'~ 

Attn: Preiiid~nt 
P.O. Box 12033 
6111 ami 'ryl¢r1 Su.itc 1510 
Amarillo, TX 791 01 

Borger &<:rgy Associates, L.P. 
c/o LS PaWct- LLC 
Attentim.t: Clarence J, }Idler 
HI33Des Peres Road. Suile 308 
St. Louis, MO 63131 

RE.: Contract Capacity for Borger l'roject 

Dear Sits: 

Iu the letter dated Jnomuy .S, 1998 from Mr. Heller to MS. Hyde, you requerted that Southwestem Public 
Sexvicc Company ("Southwestern") agree to purchase up to 230 MW frQm the BQrger Project under the 
PQwcr Purchast: Agteement("'Pl'A") dated May 23, 1997 bet-Peen Southwestern and B<:~rge:r Energy 
Associate~s, L.P. ("BEA"). 

Section 2.6(F) of the l'PA states in. part: 

No!withscanding my eXPaa:riott of the Facility by StJ11cr, in :no ~vcn( shall the Con\Cil..;t 
Capacity exceed the app.rox.inll:ltely 216 MW thnt th~ Faellity is initially designed <o 
produc-e, unless Southwestern ccnscnts to il graater Contract Capacity, such co!lsent nat to 
be \lnicasonablywitbheld. 

fu di ~cussions <U;ld correspondence wjlli_ Mr. Sajer of your office, Southwcsrern has learned that rhc initial 
design of approximately 216 MW for:the Cogencratlon Facility in~luded a5% degrndation assumption for 
th(1; facility. In other words, the 216 MW was the Jllinimum capacity leV'el <~t wbich the Facility-was 
expected to opaale over the contract term. REA's detailed enginli.c:ring has shoWn t.h"t this assumption was 
cons~:rvative and the f11cility l_s initiDllyexp~clc:4 to produce 230 MW. Bce<~use the F11cilicy aesign has noc 
chmg:ed IUJd because the :Facility has hot been expanded. Southwestern agrees. to )"OUl' request to a~;cept 230 
MW as the Conlraet Capacity and a~ees to pure base this Cnpacity and associated Energy according to th~; 
f.\:nns of the PPA Sllbject to (i) sati.sfa~tory -verification through Capacity Te:~ts, {il) consistent design (no 
ex.pm:lsian of facility tuachleve 230 MW), and (iii) the othBr tenns and. conditions of tho PPA. 

' 
Southwestern affimls that this consedt is given in accordance with existing sectioos 2.6 (F) of the PPA, 

. l . 

Sincerely, 

~)~ 
Executive Vice President 
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AGREEMENT
for the

PURCHASE AND SALE OF ELECTRICITY
between

SOUTHWESTERN PUBLIC SERVICE COMPANY
and

SID RICHARDSON CARBON, LTD.

The parties i"Parties") to this agreement for the Purchase and Sale of
Electricity ("Agreement") are Southwestern Public Service Company ("SPS"), a New
Mexico corporation, and Sid Richardson Carbon, Ltd. ("Richardson"), a Texas limited
partnership.

BACKGROUND

SPS is a public utility in the business of generating, transmitting, and
distributing electricity to customers within Texas, New Mexico, Oklahoma and
Kansas.

SPS currently provides electricity to Richardson’s Carbon Black Plant
("Plant") located near Borger, Texas.

Richardson owns and operates the Plant and an electric generator and
assooiated equipment operating in conjunction with the Plant ("Generator").
Richardson intends to sell to SPS all of the power produced by the Generator, less
the power needed to operate the Plant and the Generator auxiliaries. The Generator
is a Qualifying Facility ("QF") under the Federal Energy Regulatory Commission rules
implementing the Public Utility Regulatory Policies Act of 1978.

SPS will provide standby, supplemental, and maintenance power to
Richardson at the Plant and purchase from Richardson the electricity produced from
the Generator in excess of the Plant and Generator auxiliaries’ needs.

ACCORDINGLY, in consideration of the benefits to be realized by the Parties
as a result of this Agreement, the specific considerations set forth in this
Agreement, and the mutual promises of the Parties contained in this Agreement, the
Parties agree as follows:

DEFINITIONS

Section 1.01. Billin.q Month. The term "Billing Month" shall mean the period
of time, approximately one month in duration, between the SPS meter readings
which are taken for billing purposes.

Section 1.O2. Effective Date. The term "Effective Date" shall mean August
1,2001, or the date specified in the-final order of the Public Utility Commission of
Texas ("PUCT") approving this Agreement.
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Section 1.O3. Net Generation. The term "Net Generation" shall mean net
amount of energy generated by the Generator, less the energy consumed to operate
the Generator auxiliaries and the Plant,

Section 1.O4-. Mete. The term "Meter(s)" shall mean collectively, the
Plant Meters and the QF Generation Meter, or singularly, one of these meters.

Section 1.05, Plant Meters. "[he term "Plant Meters" shall mean the meters
that measure the power and energy Richardson purchases from SPS for the Plant
and Generator auxiliaries.

Section 1.06, QF Generation Meter. The term "QF Generation Meter" shall
mean the meter that measures the electricity which Richardson sells to SPS from
the Generator.

II.

GENERAL AGREEMENT OF THE PARTIES

Section 2.01. Purchase by SPS. Richardson agrees to sell and deliver to
SPS, and SPS agrees to purchase and receive from Richardson, all of the electricity
generated by the Generator, less the power needed to operate the Generator
auxiliaries and the Plant according to the terms and conditions of this Agreement,
Richardson will deliver power at nominal three-phase, 60-cycle electric energy at
approximately 69 kVup to 25,000 kW. Richardson shall control the VAR flow as
directed by SPS’s dispatcher within the operatin’g limits of the Generator.
Richardson shall determine the actual quantity of electricity to be generated. The
quantity of Net Generation to be sold to SPS is estimated to be approximately 120
million kilowatt-hours annually.

Section 2.O2, Purchase by Richardson. SPS agrees to sell and deliver to
Richardson, and Richardson agrees to purchase and receive from SPS, all power and
energy for Richardson’s operations at the Plant, in excess of Richardaon’s
generation, according to the terms and conditions of this Agreement. Exhibit A
contains the electric tariff for Standby, Maintenance and Supplemental services to
be provided by SPS to Richardson. SPS agrees to provide, maintain and operate
sufficient facilities to deliver to the Plant approximately 10,000 kVA of nominal
three-phase, 60-cycie electric energy at approximately 69 kV and metered at
approximately 69 kV.

Section 2.03. Interconnection and Maintenance. SPS currently owns,
operates and maintains electric transmission facilities and the interconnection
facilities necessary to interconnect the Plant with SPS facilities. SPS shall maintain
all of its facilities shown in Exhibit B to this Agreement during the term of this
Agreement, and SPS will only be responsible for the cost of, and perform at its
expense, minor repairs and maintenance of its 69 kV breaker located at its Industrial
Substation, which is tied to Richardson’s 69 kV line from the Plant, Major repairs to
this breaker shall include replacement of this breaker or any other single incident
requiring repairs or maintenance costing in excess of 0. Richardson will
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reimburse SPS for all reasonable and necessary costs of any major repairs within 30
days of invoicing by SPS. However, if SPS estimates the repair cost of any single
incident will exceed $ , SPS wil! give Richardson prompt notice and consult
with Richardson concerning the equipment and methods to be used in such repairs.

The "Points of Delivery" for electricity delivered under this Agreement shall
be the points where Richardson owned facilities are connected to SPS owned
facilities (exclusive of metering equipment) as shown on Exhibit B.

Section 2.04 ~ The Meters shall measure all electr!city delivered by
either Par~y under this Agreement. SPS shall select, provide, install, own and
maintain the Meters. SPS shall test and calibrate the Meters in accordance with its
normal practices. If SPS determines that any one of the Meters is inaccurate, SPS
shal~ either restore that Meter to an accurate condition or instal~ a nev~ Meter.

Richardson shall have the right at any time to request SPS to test s Meter. If
SPS performs the test at Richardson’s request and the results disclose that the
Meter is registering accurately within the standards established by the American
National Standards Institute, Inc. ("ANSI Standards"), or any other standards to
which the Parties mutually agree, Richardson shall bear the expense of the test,
The expense of all other tests shall be borne by SPS.

If any test establishes that a Meter is registering above or below the ANSI
Standards, or any other standards to which the Parties mutually agree, the readings
taken on that Meter for billing purposes since the last test or for any other period of
time to which the Parties mutually agree, which indicated the accuracy of that
Meter, shall be corrected to provide for zero error. In no event shall the period of
adjustment for a metering error exceed six (6) months.

For any period that a Meter fails to register, SPS shall assume that
consumption during that period was equivalent to consumption for a like period of
operation to be agreed upon by the Parties, during which the Meter was in service
and operating accurately, and SPS shall bill or pay Richardson accordingly. SPS
shall cause the Meters to be read in accordance with all applicable rules of the
regulatory body having ]urisdiction and at intervals approximately thirty (30) days
apart.

Section 2.05. Inspection of Books and Reco!’ds. Upor reasonable notice,
du!y authorized represontatives of Richardson shall have the right to inspect SPS’s
books and records directly relating to this Agreement during normal SPS business
hours,

Section 2,06. Warranties and Represeqtation of Richardson.. In order to
induce SPS to enter into this Agreement, Richardson warrants and represents to
SPS that Richardson (a) will use all electricity delivered to it pursuant to this
Agreement for its sole consumption, (b) will not increase its load above 12,000 kVA
without the prior written approval of SPS, (c) will provide and maintain protective
equipment compatible with SPS’s protective equipment, (d) will limit future motor
sizes and motor starting conditions to a level agreed upon by the Parties, (el will
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install and maintain its wiring and electrical equipment in accordance with
specifications at least equal to those prescribed by the applicable National Electric
Safety Code of the United States Bureau of Standards and the current applicable
National Electric Code, and (f) wilt operate its electrical equipment in a manner that
will not reasonably interfere with SPS’s service to its other customers. In the event
SPS believes Richardson’s protective equipment is not compatible with SPS’s
protective equipment or Richardson’s electrical equipment is being operated in a
manner which is interfering with SPS’s service to its other customers, SPS wilt
notify Richardson of the specific details of the problem and the reasonable length of
time in which Richardson will have to correct the problem prior to being
disconnected from SPS’s system. If SPS believes an emergency exists due to the
problem (such as, but not limited to, danger to property or life), SPS may disconnect
Richardson immediately without prior notice until such time that tl~e problem has
been corrected. SPS shall have no liability to Richardson for disconnection or
discontinuation of electric service in accordance with this section except to the
extent SPS shall be shown to have acted in an unreasonable manner in
disconnecting or discontinuing service to Richardson.

Section 2.07. Installation.. Richardson shall provide a suitable place on, and
reasonable access to, Richardson’s property for SPS to install all equipment
necessary for SPS to perform its obligations under this Agreement. Richardson shall
use reasonable diligence to protect all SPS equipment located on Richardson’s
property. Richardson will furnish SPS with reasonable rights-of-way acceptable to
SPS for the installation, maintenance, operation, repair, replacement and removal of
SPS’s equipment necessary to comply with its obligations under this Agreement.

Section 2.O8, No Guarantee. Neither Party guarantees that the supply of
electricity to the other Party will be free from interruptions or fluctuations. The
Par~ies agree that interruptions or fluctuations of service under this Agreement shall
not constitute a breach of this Agreement, and neither Party shall be liable to the
othe[ for damages resulting from any interruptions or fluctuations. In the event of
interruptions to service, the Parties will restore service as soon as they can
reasonably do so.

Section 2.O9. QF Status_. Richardson shall maintain the Generator’s status
as a QF throughout the term. Should Richardson fail to maintain such status as the
result of a final nonappealable order, it shall notify SPS and SPS may terminate this
Agreement not less than thirty (30) days following the notice given by Richardson.

Section 2.10. ,Security Deposit. SPS reserves the right to require Richardson
to make a deposit to guarantee payment for service under this Agreement as
allowed by the regulatory body having jurisdiction or other mutually agreeable
method to prove financial capability. The amount of this deposit shall not exceed
two times the dollar amount by which Richardson’s average monthly purchase of
electricity from SPS exceeds Richardson’s average monthly sale of electricity to
SPS.

Section 2.11 Capacity Testinq. Richardson shall perform, at their expense,
all tests, either current or as amended, required by the Southwest Power Pool (SPP),

4
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or other reliability organization, to meet reliability and capacity requirements. The
tests currently required are a summer net capability test, which consists of a 1.0
hour fu}l load test, conducted once every 3 years. The test criteria are currently
listed in Section 12.1 of the Southwest Power Pool Criteria, a copy of which is
attached as Exhibit D, Full load shall mean the Plant will be operated at full carbon
black production to produce the full load of the generator. Richardson and SPS shall
agree on the time of the test, and SPS shall have the right to have personnel present
to witness the testing. At no time will Richardson be required to provide natural gas
as fuel for the purpose of increasing generator capacity or meeting requirements
of the capacity test.

Ill.

APPLICABLE RATES AND PAYMENT METHODS

Section 3.O1. Rates. During the.time this contract is in effect, the following
rates will be in effect:

(a)    For electricity generated by the Generater and sold to SPS, SPS shall pay
to Richardson in accordance with Sheet No. IV (which is attached as Exhibit
C) as filed with the Public Utility Commission of Texas (PUCT) as it may be
amended from time to time, The monthly administrative charge, shall be at
the same rate contained as the Standby Service Customer Charge in Exhibit
A, or any amendment thereto. If actual information is not available for
payment to Richardson by the twentieth calendar day after the meter is read,
payment shall be based on estimated information and the payment shall be
reconciled to actual information in the following month’s payment. In the
event the PUCT disallows recovery by SPS of any portion of the payments
made under this agreement, Richardson shall refund such amounts to SPS
with interest calculated at the same rate as required by SPS fuel refunds in
Texas.

(b)    Richardson will pay SPS monthly for standby, maintenanc.e, and
supp}ementa) services in accordance with Sheet No. IV-~-v~-~ich is
attached as Exhibit A), as it may be amended from time to time with
approval by the PUCT.

If, because of poor business conditions, the Plant’s electric demand and
energy usage is reduced, the minimum demand as defined on Exhibit A
("Minimum Demand") will be reduced subject to the following conditions:

Richardson shall notify SPS of the poor business conditions
and the expected continuance thereof. Ihcluded in this notice shall be
six (6) consecutive months of Plant records showing the plant electric.
demand not exceeding 7,000 kW.

5
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(ii) Upon completion of six (6) consecutive months of Plant
records showing such reduction in electric demand as stipulated in
3.01 (b}(i) above, the minimum demand will be reduced, beginning the
next billing period, to the arithmetic average demand of the six (6)
consecutive months.

The Minimum Demand shall at all times be subject to increases
in accordance with Exhibit A.

Section 3.02. Amendment of Rates. The rates in this Agreement are subject
to the jurisdiction of the PUCT, It is provided, however, that if the rates or the
other terms and provisions in this Agreement are materially modified by the PUCT,
(or if PUCT disallows recovery by SPS of any portion of the payment~ made by it to
Richardson under this Agreement), a Party who is adversely affected by such
modification may terminate this Agreement upon thirty (30) days advance notice to
the other Party.

Section 3.03. Payment, Each month the Parties shall pay each other
amounts due pursuant to this Agreement, Such payments will be based on separate
monthly statements, Payment to the other Party under this Agreement shall be
made according to the Terms of Payment clause contained in Exhibit A or Exhibit C,

Section 3.04. ReClulatory Matters. This Agreement may be modified to
comply with all published rules of service of SPS (or rules, regulations, or orders of
any regulatory body having jurisdiction) as they may be changed from time to time,

IV.

TERM

Section 4.01. Term. The primary term ("Primary Term") of this Agreement
shall begin on its Effective Date and continue for ten (10) years. Should the PUCT
reject this Agreement, it will not become effective. Upon the expiration of the
Primary Term of this Agreement, it sha{l automatically extend from year to year
("Extended Term"), unless terminated under Section 4.02.

Section 4.02. Termination. Either Party may terminate this Agreement (i) at
the end of the Primary Term by delivering to the other Party written notice of
termination not less than six (6) months prior to the end of the Primary Term, or (ii)
at any time during any Extended Term by delivering to the other Party written notice
of its intention to terminate at least six (6) months prior to the proposed date of
termination.

FORCE MAJEURE
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Section 5.01. Defined. The phrase "force majeure" as used in this
Agreement shall mean, without limitation, an act of God, lightning, storm, fire, slide,
explosion, accident, unusual casualty, strike, lockout, labor dispute, civil
disturbance, labor slow-down, industrial disturbance, or labor trouble, embargo,
blockade, sabotage, riot, insurrection, act of the public enemy, war, breakdowns or
damage to equipment or facilities (including emergency outages of equipment or
facilities for the purpose of maklng repairs to avoid breakdown, damage, or
imminent danger), unavailability of equipment, fuel or energy from others, orders or
acts of military or civil authority which are complied with in good faith, or any other
cause, whether or not of the same class or kind specifically enumerated above and
whether or not foreseen or foreseeable, which is not reasonably within the control
of the Party claiming force majaure.

Orders and acts of civil authority, as that phrase is used in this Article, shall
include, without limitation, any regulation, direction, order or request (whether valid
or invalid} made by any governmental authority or person acting for a government
agency, the act or failure or refusal to act, whether rightfully or wrongfully done, of
any governmental agency, authority, officer, or court charged with the
interpretation, enforcement, or administration of any applicable law, rule, or
regula!ion, which act or failure or refusal to act effeotively delays issuance of, or
denies to either Party, any permit, license, or approval reasonably necessary for the
construction, development, operation, or repair of any facility necessary for the
performance of this Agreement.

Section 5.02. Effect. If either Party is prevented, or is delayed wholly or in
part, from carrying out any of its obligations under this Agreement dua to force
majeure or its effects, and if that Party gives the other Party written notice as soon
as is reasonably possible, the obligations of the Party giving the notice shall be
suspended to the extent affeoted by force majeure or its effects, provided that such
Party’s obligations to make payments to the other Party pursuant to Article III shall
not be suspended if (and to the extent that) the services contemplated in Article III
continue to be rendered or continue to be capable of being rendered. For example,
Richardson’s payments for standby services (customer charge and demand charge)
pursuant to Section 3.01 (b) shall be suspended or, as applicable, reduced if, duo to
force majeure or its effects, SPS is unable, in whole or in part, to furnish or
Richardson is unable, in whole or in part, to accept power to the extent
contemplated by Section 3.01 (b) and Exhibit A. The suspension of a Party’s
obligations due to force majeure or its effects shall not include a Party’s obligation
to make payment for sales or services provided prior to the claim of force majeure.
The Party claiming force majeure shall incur no liability except as set out in this
Agreement by reason of its failure to perform the obligations so suspended;
provided, however, that the disabling effects of force majeure shall be eliminated by
the affected Party as soon as and to the extent reasonably possible.

The requirement that any force majeure be remedied as soon as and to the
extent reasonably possible, shall not require the settlement of strikes, lockouts, or
other labor difficulty of the Party involved, contrary to its interests as determined by
such Party tn its sole and absolute discretion.

7
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VI.

INDEMNITY.

Section 6,01. Indemnty by SPS. Richardson shall not be liable or
responsible for, and shall be saved and held harmtess by SPS from and against any
and all claims and damages of every kind (including, without limitations, injury to or
death of any person or persons and for damage to or loss of property), arising out of
or attributed, directly or indirectly, to the operations or performance of SPS or SPS’s
agents, employees, or subcontractors under this Agreement irrespective of the legal
theory upon which any claim or suit may be grounded.

Section 6.02. indemnity by Richardson. SPS shall not be liable or
responsible for, and shall be saved and held harmless by Richar~Json from and
against any.and all claims and damages of every kind (including, without limitations,
injury to or death of any person or persona and for damage to or loss of property),
arising out ef or attributed, directly or indirectly, to the operations or performance of
Richardson or Richardson’s agents, employees, or subcontractors under this
Agreement irrespective of the legal theory upon which any claim or suit may be
grounded.

VII.

GENERAL

Section 7,01, Notice, Any notice shall be given as soon as reasonably
possible, first by phone, foIIowed promptly in writing, if the notice does not regard
operating conditions, emergency conditions or ether urgent matters, notification by
phone will not be required. Written notice shall be given by personal delivery or
certified mail, return receipt requested or Federal Express or other courier, to the
following addresses:

Southwestern Public Service Company
Attn: Vice President, Marketing
Sixth and Tyler Streets
P. O. Box 1261
Amarillo, TX 79170
Phone Number; 806-378-2121
Fax Number: " 806-378-2995

Sid Richardson Carbon,Ltd.
Attn: Vice President- Manufacturing
Chase Texas Tower
201 Main Street, Suite 3000
Fort Worth, TX 76102
Phone Number; 817-390-8600
Fax Number: 817-339-4394

8
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Any notice shall be deemed delivered On the date mailed or sent in the manner set
out above. The designation or address of the Party to be notified may be changed
at any time by delivery of notice of that change to the other Party. Written notice
may also be given by telecopigr or telex, in which event such notice shall be deemed
given when received.

Section 7.02. Cumulative Remedies. Either Party’s pursuit of any remedy
available for default shall not constitute a forfeiture or waiver of any amount due by
the defaulting Party or of any damages accruing by reason of the violation of any of
the terms, provisions, and covenants of this Agreement. No waiver of any violation
shall be deemed or construed to constitute a waiver of any other violation or breach
of any of the terms, provisions, and covenants contained In this Agreement.
Forbearance to enforce one or more of the remedies available, upo.n an event of
default, shall not be deemed to constitute a waiver of that default.

Section 7.03. Partial Invalidity. If a court of competent jurisdiction holds
any term, provision, covenant, or condition of this Agreement to be invalid, void, or
unenforceable, the remainder of the provisions shall remain in full force and effect,
and shall in no way be affected, impaired, or invalidated.

Section 7.04. Entire Aclreement. This Agreement contains the entire
agreement of the Parties with respect to the matters covered herein. No other oral
agreement, statement, or promise made by any Party, or to any employee, officer,
or agent of any Party, which is not contained in this Agreement, shall be binding or
valid. Upon the Effective date, this Agreement shall replace and supercede any prior
agreements between the parties with respect to the matters covered herein.

Section 7.05. Amendments. No amendment to this Agreement shall be
effective until reduced to writlng and executed by the Parties.

Section 7.06. Assi,qnment. Neither Party shall assign this Agreement, in
whole or in part, without the prior written consent of the other Party, which consent
shall not be reasonably withheld or delayed. The restrictions upon assignment shall
not be applicable to any assignment (a) to any Affiliate or in the case of Richardson,
any person, corporation, or other entity owned or controlled directly or indirectly by
Perry R. Bass or any of his descendants, or (b) as security to a financial institution in
a financing transaction for the purpose of creating a lien, mortgage, or security
interest on property of Richardson. However, no assignment of this Agreement
shall in any way relieve the Parties of their primary responsibility for performance
under this Agreement.

Section 7.07. Successors and Assigns. Subject to the provisions of Section
7.06, this Agreement shall be binding upon and inure to the benefit of the
successors and assigns of the respective Parties to this Agreement.

Section 7.08. Governin¢l Laws. This Agreement shall be construed in
accordance with the laws of the State of Texas.
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Section 7.09. ~ The oaptions preceding the text of each Section of
this Agreement are included only for convenience of reference and shall be
disregarded in the construction of this Agreement.

EXECUTED THiS 3~4~’-day_ of "~ , 2001.

Sid Richardson Carbon, Ltd.             Southwestern Public Service Company

By. SRCG Geepar, Inc., general partner.

Title; ~,}’,

10
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BID RICHARDSBN PLANT

I --LEGEND--

SPS 69KV line

SPS 69KV BREAKER which is tie~ io
R]CHARBSD~S 69KV L~NE £rom the pl~nt

SPS 69KV BREAKER

SPS TronsFormer

P~onl meter #~ On 69KV - measures
e~ectricity From SPS to RICHARDSON

~ Generation NelerOF

REVISION

Sid Richordson line

BIB R]CARDS~N ir~nsEormer

Service ~o SID RICHARDSON
Sou~hwes[ern PUBZIO 5ERFIOE Company

DAIEN
I june 2001I dcc
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Southwestern PUBLIC SER VICE Company

COMMISSION SCHEDULE
PUCT IV-146

----F~el-F~Ctor #5 724
F’-’o~ Facter if7 739
Fuel Factor #9 710

SHEET RATE SCHEDULE NUMBBR
Amoco     ~
Un0oal        ~

QUALIFYING FACILITY STANDBY SERVICE

TARIFF NUMBER 7UU~, 1

CANCELLING 7008

Page 1 of 3

APPLICABLE: Under contract for electric service to a Qualifying Facility ("QF") for which
the Company’s service is used as standby backup or maintenance service
supplied at one point of delivery.

MONTHLY RATE: The Customer shall be charged monthly for OF STANDBY Service at
the following applicable rates based on the service voltage;

TRANSMISSION DISTRIBUTION

Standby Customer Charge ($)

Standby Demand Charge
(S/nominated kW)

Standby Energy Charge
(S/kWh for Replacement Energy)

Transmission voltage level service is service provided at a voltage of 69 kV,. or
greater. Distribution voltage level service is service provided at a voltage less
than 69 kV.

BACKUP SERVICE: Backup Service is capacity and energy supplied by Company to
replace the Customer’s generation during an unscheduled outage. The level of
Backup Demand shall be nominated annually in writing at least 30 days before the
beginning of the calendar year. If Customer receives Replacement Power for 100
or more hours in a month where a scheduled outage was not planned in
accordance with the Maintenance Service section below, then all power and
energy delivered through the Customer Meter shall be billed in accordance with
the standard applicable rate schedule, but the demand ratchet for future months
under the standard applicable rate schedule shall not apply. Also, the Standby
Demand charge will not be assessed in that month.

April 24, 1993 ’~-~ "’~---~ "
Effective Dat~ . Approved _

ntcrnaI l,~6,doc
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Page 2 of 3

MAINTENANCE SERVICE: Maintenance Service is capacity and energy supplied by
Company to replace the Customer’s self-generation during scheduled outages of
the Customer’s generation. Scheduled outages shall be set at e time mutually
agreeable by Customer and Company, but exclusive of the months of June, July,
and August of every year. The scheduled outage shal~ be scheduled within only
two billing months per calendar year. Scheduled outages shall be agreed to in
writing at least 30 days prior to the beginning of the month in which the
scheduled outage is planned to take place. Customer shall be charged by
Company for Maintenance Service at the rata specified above. However, the
Supplemental Demand established in a scheduled outage period shall not be used
to determine future minimum Supplemental Demands.

SUPPi.EMENTAL SERVICE: Supplemental Service is capacity and energy supplied by the
utility and used by the Customer in addition to the Customer’s self-generation in
order to meet the Customer’s total load requirement and shell be billed in
accordance with the standard applicable rate schedule.

DEFINITION OF CUSTOMER METER DEMAND: The Customer Meter Demand shall be
the kW determined from Company’s demand meter at the Customer Meter for the
30-minute period of greatest use during the month.

DEFINITION OF M!N!MUM GENEPJ~,TION DEMAND: The Minimum Generation Demand
shall be the kW determined at the QF Generation Meter for the 30-minute period
of least total generation during the month.

DEFINITION OF REPLACEMENT POWER~ The Replacement Power shall be equal to the
minimum of (a) the Customer Meter Demand, (b} the Standby Demand, or (c) the
remeinder of the QF Generation Capability minus the Minimum Generation
Demand. The Generation Capability shall be set forth in the contract.

DEFINITION OF REPLACEMENT ENERGY: The Replacement Energy shall be equal to the
energy metered st the Customer Meter, but not more than the outage hours in a
month times the Generation Capability,

DEFINITION OF SUPPLEMENTAL DEMAND: The Supplemental Demand shall be equal to
the Customer Meter Demand minus the Replacement Power, but not less than the
minimum demand set forth in the applicable tariff. If the Customer Meter Demand
minus the Replacement Power is at a level below the applicable minimum demand
level, the billing standby demand shall be reduced in only that month by the
amount of demand below the applicable minimum demand level. If a Customer
Charge is collected for Supplemental Service, a separate Standby Customer
Charge shall not be billed.

MINIMUM CHARGE: The minimum charges in a month shall be the sum of the Standby
Customer Charge and the Standby Demand Charge.

PRIMARY SERVICE DISCOUNT: A discount of 3 percent of customer, standby demand,
energy and power factor adjustment will be allowed when distribution voltage
level service is supplied at a line voltage of 12 kilovolts, or greater, and no
transformation is made by the Company at the Customer’s location.
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Page 3 of S

FUEL COST RECOVERY; The charge per kilowatt-hour of the above rata shall be
increased by the applicable fuel cost recovery per kilowatt-hour as provided in
Tariff Number 7100,

TAX ADJUSTMENT: (Applicable to sales inside corporate limits): Billings under this
schedule may be increased by an amount equal to the sum of the taxes payable
under federal, state and local sales tax acts, and of all additional taxes, fees, or
charges, (exclusive of ad valorem, state and federal income taxes) payable by the
utility and levied or assessed by any governmental authority on the public utility
services rendered, or on the right or privilege of rendering the service, or on any
object or event incidental to the rendition of service, as the result of any new or
amended laws after June 30, 1965.

POWER FACTOR ADJUSTMENT: Bills computed under the above rates will be increased
$0,25 for each kvar by which the reactive demand exceeds, numerically, 0.53
times the measured kW demand, and will be reduced $0.25 for each kvar by
which the reactive demand is less than, numerically, 0.40 times the measured kW
demand. Reactive and measured kW demands used for the Power Factor
Adjustment shall be measured from the Customer Meters.

TERMS OF PAYMENT: Net in 16 days after mailing date; 5 percent added to bill after
16 days. If the sixteenth day falls on a holiday or weekend, the due date will be
the next work day.

CHARACTER OF SERVICE: Alternating current; 60 hertz; at approximately the contract
voltage.
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--LEGEND--

REVISION

Point oF Delivery

Sid Richordson line

Se?vice to SID RICHARDSON
Sou[hwestern 2U,~Z/C 5"~F/~!I/CE Company

lAPP        isc~E       [~’~,~ ~odcc ] iune 2001
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P. O. Box 1261
Amarillo, Texas 79170

ELECTRIC TARIFF
PURCI~ASE OF FIRM

ENERGY FROIVf QUALI~,O:NG FACIY~IT]~S

TARIFF NUMBER

CANCBLLING-

Section No. IV
Sheet No. IV
Revision No. 3

Page 1 of 3

AVAILABILITY

This tariff is available under contract and shall apply to purchases by the Company of firm energy
received from the Customer’s Qualifying Facility which has a generating capability in excess ofl00
kilowatt~. Purchases of firm energy will be made in accordance with the Publin Utility Commission of
Texas ("PUCT") regulations (P.U.C. SUBST. R. 25.242). This tariffdoas not require or provide for any
electric service by the Company to the Customer. The Customer may request such service from the
Company and, if required by the Company, shall enter into separate contractual agreements with the
Company in aceordanee with the applicable electric tariff(s). Qualifying Facility ("QF") as used in this
tariff, means a cogeneration or small power production facility which qualifies u~der Title 18, Chapter 1,
Subchapter K, Part 292, Subpart B of the Code of Federal Regulations (Federal Energy Regulatory
Commission’s regulations implementing Sections 201 and 210 of the Public Utility Regulatory Policies
Act of 1978 with regard to small power production and cogeneration).

Nothing in this tariffshall limit the authority of the Company and the Customer to negotiate and agree to
a rate for any purchase, or terms or conditions relating to any purchase, which differ from the provisions
of this tariff.

PAY’M~NT DETERMINATION
Company will pay the customer monthly for firm energy received from the QF at tho sum of the rates
below:

Demand Charge: $ 0ikW/mo for the average net capacity where the average net
capacity is defined a

th, except for
periods with scheduled maintenance, i~ which case the
hours of the scheduled outage shall be subtracted from
the hours in the month.

Energy Charge: 2/MWh for all Net Energy.

Fuel Charge On Peak Hours:
 MMBTU/MWh X Net G.eneratinn On Peak (MWh) X WAHA gas

index ($/MMBTU)(see below)

PRESIDENT OF SPS
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Southwestern
P. O, Box 1261

Amarillo, Texas 79170
ELECTRIC TARIFF

Section No. 1V
Sheet No. IV- 117
Revision No. 1

Page 2 of 3

Fuel Charge Off Peak Hours:
 MMBTU/MWh X Net Generation Off Peak (MWh) X WAHA gas

index ($/MMBTU)(see below)
Where:

On Peak Hours is defined as HE 0700 through HE 2200 Monday through Frida)
except NERC holidays.

OffPeak Hours is defined as all hours except On Peak Hours. ".

The WAHA gas index shall be the index price($/MMBTU) quoted by Inside FERC Gas Markel
report in the issue containing the "Market Center Spot~3as Prices" for the first day of each month in
which G~s is delivered for West Texas-WAHA In the event the Waha Index is not published for an)
given month or ceases to be published, then the Parties will negotiate in good faith to establish a hess
Index price, which most nearly reflects the market the West Texas WAHA Index represented,

If Customer requests in writing, and within six months of any payment period, Company shall make
ava[lable supporting information from which the monthly caloulations for payment were made.

The payments for finn energy will be made to Customer provided the rPU~T recognizes such
payments as allowable purchased energy costs to be fully recoverable under the PUCT’s regulations
(PUC SUBST. R. 25.238).

Company will assess in accordance with the PUCT’s regulations a monthly administrative charge tc
compensate for the billing and preparing the Customer’s oredit statement. This charge will b~
subtracted from Customer’s monthly credit statement regardless of whether Company has purchased
firm energy from the Customer’s QF during such billing period. In the event the PUCT enters an
order authorizing Company to make any change in the above administrative costs which Compan?~
receives from the Customer, such change shall be automatically implemented as a part of this tariff,

PAYMENT

Compa_ny shall read Customer’s QF meter monthly, send a statement and make a payment on or before
the 20th calendar day after the meter is read; except Sat Customer will make arrangements with
Company to ensure that all payments to Company for electrical service will be made and are current on
or befor9 the day of Company’s payments to Customer, The statement will show tile summation of th~
hourly kilowatt-hours of energy metered and delivered by the Customer’s QF, the monthly average
hourly

PRESIDENT OF SPS
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P. O. Box 1261
Amarillo, Texas 79170

ELECTRIC TARIFF

Section No. IV
Sheet No. IV-117
Revision No. 1

Page 3 of 3

ANFEC factor, the monthly administrative cost assessment by Company, and the total credit amount
to Customer or the amount due to Company.

CONTRACT

The sale of firm energy to the Company by Customer under this tariff requires a written contract.
The contract shall be negotiable by the Company and the Customer.

II~ITERCONNECTION COSTS

If the Company determines an intereonnectinn study is necessary, the Compafiy shall perform such
study within a reasonable pe(iod of time under reasonable terms and conditions agreed upon by the
parties. The Customer shall be responsible for the costs of such study. The intereonnection study
shall determine the equipment and facilities, and the costs associated therewith, that must be
designed, purchased, installed, modified, replaced and/or removed to economically, reliably, and
safely integrate Customer’s QF into the Company’s electrical system.

PURCILA.SI~, OF FIRM
ENERGY FROM QUALIFYING FACELIT]~S

The Customer shall pay any interconnection costs, xvhieh am defined as the costs of comaeetion,
s~vitehing, metering, telemetering, transmission, distribution, safety provisions, or any other costs
directly related to the installation of physical facilities necessary to permit interconnected
operations with the Customer, to the extent such costs are in excess of the corresponding costs that
the Company would have incurred if it had not engaged in interconnection operations, but instead
generated an equivalent amount of electric energy itself or purchased an equivalent amount of
electric energy from other sources. Intereonnection costs do not ineinde ar~y costs included in the
calculation of avoided costs.

PRESIDENT OF SPS
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Southwest Power Pool Criteria

12.0

12.1 Rating of Generating Equipment
To provide a basis for comparing operating margin of vadous entities and to assure reasonable
distribution of the margin, generating equipment shall be uniformly and consistently rated to
permit accurate plannlng. Procedures are herein established for rating generating units and
establishing a system of records so that changes in capacity during the life of the equipment can
be recognized. These procedures define the framework under which the rating.s are to be
established while recognizing the necessity of exercising judgment in their determination. The

terms defined and the ratings established purs~Jant to thes~ procedui’es shall be used for SPP
purposes, includin~ determining capacity margins for both planning and operating purposes,

scheduling maintenance, and preparation of reports of other information for industry
organizations, news media, and governmental agencies. These ratings are not intended to
restrict daily operating practices associated with SPP operating reserve sharing, for which more
dynamic ratings may be necessary. Each member shall test Its generating equipment in
accordance with the procedures contained herein. On the basis of these tests summer and

winter net capability ratings for each generating unit and station on the member’s electric system
shall be established. The summer net capability of each unit may be used as the winter net
capability without further testing, at the option of the member. As a minimum, each member
shall conduct tests on all its generating equipment which Is designated as a part of the resource
for supplying its own peak load and minimum capacity margin requirement of this Criteria. The
seasonal n .....et capabilities shall be furnished to SPP for all exist ng generat ng units and upon
installation of new generating units and shall be revised at other times when necessary.
Members shall annually report the seasonal net generating unit capability in conjunction with the
Department of Energy 411 Report data gathering effort.

12.1.1 Capability Test
Capabiltty Tests are required to demonstrate the claimed capability of all generating units.

During a Capability Test, a unit shall generate its rated net capability for a specified Test Period

following a specified Settling Period, The length of these periods is determined by the type and

size of unit, The unit will be within 5% of its rated capability throughout the Settling Period, Only

minor changes in unit controls shall be made during this time as required to bring the unit into

normal, steady-state operation. The following table specifies the duration of these pedods. The

reduced duration tests on the specified unit types are generally considered to be a fair and

12-1 May 2000
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Southwest Power Pool Cdteria

practical demonstration of unit capability. If operating experience for a given unit suggests

otherwise, the system shal[ use this experience in establishing the time periods or use the

periods in the table associated with large steam units.

Unit Type Settling Period Test Period

Steam > ’100 MW net 2.0 hours 2.0 hours
Steam < 100 MW net 1.0 hour 1.0 hour.

All other units 0,0 hour 1.0 hour "

12.t.2 Operational Test

An Operational Test is used to demonstrate the ability of a generating unit to be loaded to its
nominal rating. Operational tests shall be conducted at a minimum of 90% of claimed summer
capability for a minimum o~ 1 hour. Any normal operating hour with the unit at or above 90% of
claimed capability may be deemed an Operational Test,

’12.1.3 Frequency of Testing

Summer Capability Tests shall be conducted once every 3 years, if the winter capability rating is

greater than summer, winter tests shall also be conducted once every 3 years. Operational

Tests shall be conducted once every year during the summer season, New units or units

undergoing a physical or operational modification which could impact capability shall be given a

capabi]ity test,

’12,1.4 Rating and Testing Conditions
Ambient conditions at the time of running capability tests shall be recorded so that appropriate
adjustments can be made when establishing seasonal capabllfties. Conditions to be recorded
are: dry-bulb temperature, wetobulb temperature, barometric pressure, and condenser cooling
water inlet temperature. Summer Capability Tests are to be conducted at an ambient
temperature within 10 degrees Fahrenheit of" Rating dry-bulb temperature, Winter Capability
Tests are to be conducted at an ambient temperature equal to or greater than the minimum dry-
bulb temperature for winter testing and rating defined in paragraph 2.3.5.2.g,

2-2 May 2000
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Southwest Power Pool Criteria

12,1.5 Procedures For Establishing Capabllity’Ratlngs

12.1.5,1 External Factors
Units dependent upon common systems which can restrict total output shall be tested

simultaneously.
When the total output of a member’s system is reduced due to restrictions placed upon
the output of individual generating unite through the operation of the Clean Air Act, or

similar legislation, then the total of the Individual unit ratlngs of a membe.r’s generating
resources shall not exceed the rood{fled system cape, city.

The fuel used during testing shall b? the general type expected !o be used during peak
load cond{~.ions or adjustments made to t~st data if an alternate fuel Is used.

Net Capability is the net power output which can be obtained for the period specified on a
seasonally ad}usted basis with all equipment in service under average conditions of
operation and with the equipment in an average state of maintenance. Deductions from
net capability shall not be made for equipment tempora~:ity out of service for normal

maintenance or repairs.
The seasonal net capability shall be determined separately for each generatlng unit in a
power plant where the input to the prime mover of the unit is independent of the others,

except that in the event multlple unit plant capability is limited by fuel limitations,
transmission limitations or other auxiliary devlcas or equipment, each unit shall be
assigned a rating by apportioning the combined capability among the units. The
seasonal net capability shall be determined as a group for common header sections of
steam plants or multiple unit hydro plants, and each unit shall be assigned a rating by
apportioning the combined capability among the units.

b=

12.1,5.2 Seasonality

The summer season is defined by the months June, July, August and September. The

winter season is defined by the months December, January and February. The

adjustments required to develop seasonal net capabilities.are intended to include

seasonal vadafions In ambient temperature, condenser cooling water temperature and

availability, fuel changes, quality and availability, steam heating loads, reservoir levels,

and scheduled reservoir discharge.

The total seasonal net capability rating shall be that available regularly to satisfy the da~ty

load patterns of the member and shall be available for a minimum of four continuous
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hours taking into account possible fuel curtailments and thermal limits.
The seasonal net capability of each generating unit shall be based upon a set of
conditions, referred to as the "Rating Conditions" for that unit. This set of conditions is

determined by the geographical location of the unit, and is composed of three or four
factors, depending upon the type of unit. The three factors which can effect most
generating units are: Ambient dry-bulb temperature, Ambient wet-bulb temperature and
Barometric pressure. Condensing steam turbines which obtain condenser cooling water
from a lake, river, or comparable source have a foudh factor: Condenser cooling water
source temperature.
The Rating dry-bulb a~,d wet-bulb temperatures sha~l be obtained from weather data

provided In the most recently published American Society of Heating, Refrigeration, and
Air Conditioning Engineers (ASHRAE) Fundamentals Handbook. The handbook is
published every four years; 1989, 1993, etc,, and is based on 15 years ef historical
weather data where avallable. If the generating statton is within 30 miles of the nearest
weather station reported in the handbook, then these temperatures will be those for the
nearest station. For all other stations, rating temperatures shall be determined by
interpolating between weather stations using plant latitude and longitude. Selected
pages of the "Weather Data" chapter of the handbook are reprinted In the Appendix with
permission of ASHRAE, The steps to be used for interpolating weather data and
correcting for elevation are also presented in the Appendix.
{f experience for a given unit suggests othe~lse, members may optionally use their own
site specific temperature data if accurate hourly data is available to allow calculation of
the temperature levels as defined in the Cdteda. Site specific data shall contain both dry-
bulb and wet-bulb temperatures.
The dry-bulb temperature for summer rating of equipment shall be taken as that which is
equaled or exceeded 1% of the total hours during the months of June through
September for the plant’s geographical location, The wet-bulb temperature for the
summer rating shall be the "mean coincident wet-bulb" temperature corresponding to the
above dry-bulb temperature. These two temperatures are listed together under the "1%"
heading In the weather data table In the Appendix.
The minimum dry-bulb temperature for winter testing and rating shall be taken as that
which Is equaled or exceeded 99% of the total hours dudng the months of December
through February for the plant’s geographical location. The wet-bulb temperature is not
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significant for the winter rating and can be disregarded, The winter dry-bulb temperature
is Iisted under the "99%" heading in the weather data table ~n the Appendix.

Standard barometric pressure for a plant site shall be determined for each plant elevation
by linearly interpolating the pressure tabIe provided in the Appendix.
For those units using a lake or river as a source of condenser cooling water, the summer
standard Inlet temperature is the highest water inlet temperature during the hottest month
of the year, averaged over the past ten years¯
Ambient wet-bulb temperature and condenser cooling water temperature are generally
not significant factors in adjusting cold ~Veather capability of generating units. Shall

special situations arise in which these temperatures are required, reasonable estimates
for temperatures occurdsg coincidentally with the winter rating dry-bulb temperature as
defined In the Criteria shall be used,

t2.1.5.3 Rating Adjustments
The rated net capability of a unlt may be above or below the actual tested net generation
as a result of adjustments for Rating Conditions. with the exception of units with winter
season ratings greater than their summer rating. For these units, the winter season rated
net capability shall be no greater than the actual tested net generation. No rating
adjustment for ambient cond~tlons shall be made.
Seasonal net capability shall not be reduced to provide regulating margin or spinning
reserve. It shall reflect operation at the power factor level at which the generating
equipment is normally expected to be operated over the daily peak load period,
Extended capability of a unit or plant obtained through bypassing of feed-water heaters,
by utilizing other than normal steam conditions, by abnormal operation of auxiliaries in

steam plants, or by abnormal operation of combustion turbines or diesel units may be
included in the seasonal net capability if the following conditior.s are met; a) the extended
capability based on such conditions shall be available for a period of not less than four
continuous hours when needed and meets the other restrictions, and b) appropriate
procedures have been established so that this capability shall be available promptly
when requested by the system operator.
The seasonal net capability established for nuclear units shall be determined taking into
consideration the fuel management program and any restrictions imposed by
governmental agencies.
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The seasonal net capabili~ established for hydro electric plants, including pumped
storage projects, shall be determined taking into consideration the reservoir storage
program and any restrictions imposed by governmental agencies and shall be based on

median hydro conditions.
The seasonal net capability established for run-of-the-river hydroelectric plants shall be
determined using historical hydrological data on a monthly bas~s.

t2.2 Rating of Transmtssion Circuits
Each SPP member shall rate transmission circuits operated at 69 kV and above in accordance
with this criteria. A transmission circuit shall consist of all elements load carrying between circuit
breakers or the comparable switching devices. Transformers with both primary and secondary
windin.qs energ!zed at 69 kV or above are subject to this criteria. All circuit ratings shall be
computed with the system operated in its normal state (all lines and busee in=service, all
breakers with normal status, all loads served from their normal source). The circuit ratings will
be specified in "MVA" and are taken as the minimum ratings of all of the elements in series. The
minimum circuit rating shall be determined as described in this criteria and members shall
maintain transmission right-of-way to operate at this rating. However, SPP members may use
circuit ratings higher than these minimums. Each eiement of a circuit shall have both a normal
and an emergency rating. For certain equipment, (switches, waye traps, current transformers
and circuit breakers), these two ratings are identical and are defined as follows:
a.    NORMAL RATING: Normal circuit ratings specify the level of power flow that facilities

can carry continuously without loss of life to the facility involved.

b. EMERGENCY RATING: Emergency circuit ratings specify the level of power flow that a
facility can carry for the time sufficient for adjustment of transfer schedules, generation
dispatch, or line switching in an orderly manner with acceptable loss of life to the facility
involved.

At a minimum, each member shell compute summer and winter seasonal ratings for each circuit
element, The summer season is defined bythe months June, July, August and September.
The winter season Is defined by the months December, January, February and March. The
seasonal rating shall be based upon an ambient temperature (either maximum or average)
developed using the methodology described In Appendix A. A member may elect to compute a
third set of seasonal ratings for the remaining months of the year (April, May, October and
November). If that election is not made, summer ratings shall be used for these remaining
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FIRST AMENDMENT to AGREEMENT
for the

PURCHASE AND SALE OF ELECTRICITY
between

SOUTHWESTERN PUBLIC SERVICE COMPANY
and

SID RICHARDSON CARBON, LTD.

This First Amendment to Agreement for the Purchase and Sale of Electricity (this "First
Amendment") is made and entered into as of the ~f July, 2007, by and between Sid
Richardson Carbon, Ltd. ("Richardson") and Southwestern Public Service Company
("S~S").

WHEREAS, Richardson and SPS entered into that certain Aga’eement for the Purchase
and Sale of Electricity dated as of July 30, 2001 ("Agreement"), pursum~t to which Seller
agreed ~o sell and SPS agreed to purchase all of the electricity generated by the
Generator, less the power needed to operate the Generator auxiliaries and the Plant; and

WHEREAS, Richardson and SPS desire to extend the Primary Term of the Agreement to
July 31, 2021, modify the Fuel Charge, establish ma advanced notification period for
~naintenance outages, and include provisions for any Energy Imbalance Se~wice charges
imposed under the proposed Southwest Power Pool Tariff as set forth herein.

NOW, THEREFORE, h~ consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1.     Capitalized terms used but undefined in this First Amendment shall have the
meaning ascribed to such terms in the Agreemellt.

2.     A new Section 3.05 is hereby added to the Agreement to establish an advanced
notification period for maintenance outages and responsibility for SPP EIS Charges
during certain outages of the Richardson steam generator. Section 3.05 shall hereafter
read as follows:

Section 3.05 Scheduled m~d Llnscheduled Outa,~es

(A) Richardson shall provide a schedule of expected maintenance outages
for the steam generator ("Maintenance Schedule") to SPS at least sixty (60) Days prior to
fire start of such scheduled maintenance outage during each calendar year of the Term of
this Agreement. Richardson shall fimaish SPS with reasonable advance notice of any
change in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:
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FIRST AMENDMENT to AGREEMENT
for the

PURCHASE AND SALE OF ELECTRICITY
between

SOUTHWESTERN PUBLIC SERVICE COMPANY
and

SID RICHARDSON CARBON, LTD.

This First Amendment to Agreement for the Purchase and Sale of Electricity (this "First
Amendment") is made and entered into as of the ~f July, 2007, by and between Sid
Richardson Carbon, Ltd. ("Richardson") and Southwestern Public Service Company
("S~S").

WHEREAS, Richardson and SPS entered into that certain Aga’eement for the Purchase
and Sale of Electricity dated as of July 30, 2001 ("Agreement"), pursum~t to which Seller
agreed ~o sell and SPS agreed to purchase all of the electricity generated by the
Generator, less the power needed to operate the Generator auxiliaries and the Plant; and

WHEREAS, Richardson and SPS desire to extend the Primary Term of the Agreement to
July 31, 2021, modify the Fuel Charge, establish ma advanced notification period for
~naintenance outages, and include provisions for any Energy Imbalance Se~wice charges
imposed under the proposed Southwest Power Pool Tariff as set forth herein.

NOW, THEREFORE, h~ consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1.     Capitalized terms used but undefined in this First Amendment shall have the
meaning ascribed to such terms in the Agreemellt.

2.     A new Section 3.05 is hereby added to the Agreement to establish an advanced
notification period for maintenance outages and responsibility for SPP EIS Charges
during certain outages of the Richardson steam generator. Section 3.05 shall hereafter
read as follows:

Section 3.05 Scheduled m~d Llnscheduled Outa,~es

(A) Richardson shall provide a schedule of expected maintenance outages
for the steam generator ("Maintenance Schedule") to SPS at least sixty (60) Days prior to
fire start of such scheduled maintenance outage during each calendar year of the Term of
this Agreement. Richardson shall fimaish SPS with reasonable advance notice of any
change in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:
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Scheduled Outage - Expected Duration
(1) Less than 2 Days
(2) 2 to 5 Days
(3) Major Overhauls (over 5 Days)

Advance Notice to SPS
at least 24 horn’s
at least 7 Days
at least 30 Days

(B) Richardson shall not schedule any maintenance outages for the
steam generator, excluding outages associated with Eme~Nencies and Forced Outages,
during any business day of an On-Peak Month without the prior written approval of SPS.
On-Peak Months shall be defined as the calendm" months of May tba’ough September.

(C) Richardson shall pay to SPS the EIS Charges imposed on SPS by the
Southwest Power Pool (SPP) to the extent that such charges result fiom Richardson’s
failure to timely advise SPS of a plmaned unit outage as required in this Section 3.05.
SPS shall take reasonable steps to amend its schedules for the Richardson steam
generator upon receipt of notice of a planned outage in order to minimize file EIS
Charges.

(D) In addition to any other charges provided tbr in the Agreement that
may be applicable, in the event of an unplanned or forced outage of the Richardson steam
generator, Richardson shall pay to SPS the SPP EIS Charges finposed on SPS by SPP
associated with such outage for the period from the tim~ the outage occurred until the
bottom of the second hour after the hour during which Richardson provided SPS with
notice of suqh outage to the extent such charge exceeds the Energy and FueI Charge that
SPS would have incma’ed without such outage. Specifically, for each such outage,
Richardson shall pay SPS the accessed hourly SPP EIS Charge that exceeds the total of
the Energy and Fuel Charge payments which would have otherwise been due Richardson
for each such hour or hours. For pm!~oses of illustration only, (i) if the EIS Charge(s)
imposed on SPS by SPP is calculated into au energy rate of $65.00 per megawatt-hour
and (ii) SPS’s total Energy and Fuel paymet~t to Richardson is $60.00 per megawatt-hour
during a five (5) honr period when SPS was purchasing 50 MWh from the Richardsma
steam generator, then ha this example, the EIS market charge by SPS to Richardson
would be $250.00 [($65/MWh - $60BvIWh) x (50 MWh)]. SPS shall take reasonable
steps to amend its schedules for the Richardson steam generator upon receipt of timely
notice of the availability status of the Richardson steam generator in order to minimize
EIS Charges. "SPP EIS Charge(s)" shall mean the charge for energy imbalmace services
provided for in Section 5.2 of Schedule AE of the Southwest Power Pool’s Open Access
Transmission Tariff, as such schedule and tariff may be on file with the Federal Energy
Regulatory Commission and in effect from time to time.
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3.    Section 4.01 is hereby mnended to extend the term of the Agreement to July 31,
2021. Section 4.01 shall hereafter read as follows:

Section 4.01. Term. The primary tema ("Primary Term") of this Agreement shall begiu
on its Effective Date and continue through July 31, 2021. If any regulatory anthority,
including but not limited to the Texas Public Utilities Connnission, does not allow SPS to
recover in full the Dema~ad Charge, Energy Charge, and the Fuel Charge payments made
to Richardson under this First Amendment, SPS shall have the right to te~xninate this
Agreement upon thirty (30) days advance written notice to Richardson without may
obligation or liability whatsoever to Richardson as a result of such tenninafion except for
any payme~ts due and owing to Riehm’dson for electricity delivered to SPS prior to such
termination. Upon the expiration of the Primary Term of this Agreement, it shall
automatically extend from year to year ("Extended Term"), unless terminated under
Section 4.02.

4.    Section 7.01 is hereby anlended to update the names and addresses in the Notice
Section. Section 7.01 shall hereafter read as follows:

Section 7.01. Notice. Any notice shall be given as soon as reasonably possible, first by
phone, followed promptly in writing. If the notice does not regard operating conditions,
emergency conditions or other urgent matters, notification by phone will not be required.
Written notice shall be given by personal delivery or certified mail, return receipt
requested or Federal Express or other comqer, to the following addresses:

For South~vestem Public Service Company
Vice President, Resource Planning and Acquisition
Xcel Energy Services Inc.
1099 18tl~ Street
Denver Colorado 80202
Phone 303-308-6113
Fax 303-308-6141

With a copy each to Director, Purchased Power mad Manager, Structured Purchases

Director, Purchased Power
Xeel Energy Services lnc.
1099 18’~ Street
Denver Colorado 80202
Phone 303-308-2748
Fax 303-308-6141

Manager, Structured Purchases
Xcel Energy Services Inc.
t 099 18tI~ Street
Denver Colorado 80202
Phone 303-308-2732
Fax 303-308-6141
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For Sid Richardson Carbon, Ltd.
I-Ierb Trulove
Vice President
201 Main Street Suite 3000
Fort Wm’th TX 76102
Phone: 817-390-8656
Fax: 817-390-8663

Any notice shall be deemed delivered on the date mailed or sent in the manner set out
above. The designation or adda’ess of the Party to be notified may be changed at any time
by delivery of notice of that change to the other Party. Written lmtice may also be giveu
by teIecopier or telex, in which event such notice shall be deemed given when received.

5.     Exhibit C is hereby amended to nmdify the Fuel Charge during the On-Peak and
Off-Peak periods effective January 1, 2008 through the Primary and any Extended Terms
of this Agreement.

The Fuel Charge section of Exhibit C shall hereafter read as follows:

For the period January 1, 2007 through December 31, 2007:
Fuel Charge for the On Peak Hours:

9.500 MMBTu/MWh X Net Generation On Peak (MWh) A Gas Index
($/MMBTu)

Fuel Charge for the OffPeak Hours:
7.000 MMBTtu’MWh X Net Generation OffPeak (MWb) A Gas Index
($/MMBTu)

From January 1, 2008 through the Primary and Extended Terms:
Fnel Charge for the On Peak Hours:

 MMBTuBvIWh X Net Generation On Peak (MWh) A Gas Index
($iMMBTu)
Fuel Charge for the OffPeak Hours:

 MMBTulMWh X Net Generation Off Peak (MWh) A Gas Index
($/MMBTu)

All other provisions of Exhibit C shall remain unchanged.

6.     Counterpat~ts. This First Amendment may be executed in any number of
counterparts, and each executed counterpart shall have the same force and effect as an
origiual instrument.

7.     No Other Amendment. Except as expressly amended hei’eby, the terms and
provisim~s of the Agreement shall remain in full force and effect.

4
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EXECUTED THIS _Z~ day of July, 2007

Sid Richardson Carbon Ltd.

By: SRCG Genpar L.P., its General Partner
By: SR ~enpar GP- L.L.., its General Partaker

Title: ~//dd ¢~d~/~f ~/~dd ~~

Soufl~,~e~ Publ~ S~i~e Company

Title: Vice President, Resource Plalming and Acquisition
Xcel Naergy Se~wices Inc.
Acting as agent for Southwestena Public Se~wice Company
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SECOND AMENDMENT to AGREEMENT
for the

PURCHASE AND SALE OF ELECTRICITY
between

SOUTHWESTERN PUBLIC SERVICE COMPANY
and

SID RICHARDSON CARBON, LTD.

This Second Amendment to Agreement for the Purchase and Sale of Electricity (this
"Second Amendment") is made and entered into as of the ~_q~’of February, 2015, by and
between Sid Richardson Carbon, Ltd. ("Richardsdn") and Southwestern Public Service
Company ("SPS").

WHEREAS, Richardson and SPS entered into that certain Agreement for the Purchase
and Sale of Electricity dated as of July 30, 2001 ("Agreement"), pmsuant to which Seller
agreed to sell and SPS agreed to pro’chase all of the electricity generated by the
Generator, less the power needed to operate the Generator auxilioa’ies and the Plant, as
amended; and

WHEREAS, Richardson and SPS desire to amend the Agreement to reflect changes
expected to result from the commencement of the Southwest Power Pool (the "SPP")

"’ Integrated MarkeVptace (the "SPP Market") that commenced on March I, 2014.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1.    Capitalized terms used but undefined in this Second Amendment shall have the
meaning ascribed to such terms in the Agreement.

2. . Section 3.05 is hereby modified to establish an advanced notification period for
maintenance outages and responsibility for SPP Market Charges during certain outages of
the Generator. Section 3.05 is replaced in its entirety and shall hereafter read as follows:

Section 3.05 Scheduled and Unscheduled Ou~a~es

(A) Richardson shall provide a schedule of expected maintenance outages
for the Generator ("Maintenance Schedule") to SPS at least sixty (60) Days prior to the
start of such scheduled maintenance outage during each calendar year of the Term of this
Agreement. Richardson shalI furnish SPS with reasonable advai~ce notice of any change
in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:

Scheduled Outage - Expected Duration
(1) Less than 2 Days
(2) 2 to 5 Days

Advance Notice to SPS
at least 24 hours
at leasi 7 Days
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(3) Major Overhauls (ove~ 5 Days) at least 30 Days

(B) Richardson shall not schedule any maintenance outages for the
Generator, excluding outages associated with Emergencies and Forced Outages, during
any business day of an On-Peak Month without the prior wa’itten approval of SPS. On-
Peak Months shall be defined as the calendar months of May through September.

(C) Richardson shall pay to SPS the SPP Market Charges imposed on SPS
by the SPP to the extent that such charges result from Richardson’s failure to timely
advise SPS of a planned unit outage as required in this Section 3.05. SPS shall take
reasonable steps to amend its schedules for the Generator upon receipt of notice of a
plarmed outage in order to minimize the SPP Market Charges.

(D) In addition to any other charges provided for in the Agreement that¯
may be appli~abl~, in the event o.f an.~nplarm~d or forced outag~ of the Generator, .
Richardson shall pay to SPS the SPP Market Charges imposed on SPS by SPP associated
with such outage. The SPP Market Charges Richardson shall be required to pay shall be
for the period from the time the outage occun’ed until the bottom of the second horn’ after
the hour during which Richardson provided ~PS with notice of such outage. Richardson
shall only be required to pay such SPP Mm’ket Charges to the extent they exceed the
Energy and Fuel Charge that SPS would have incrusted without such outage. Specifically,
for each such outage, Richardson shall pay SPS the accessed homly SPP Market Charge
that exceeds the total of the Energy and Fuel Charge payments which would have
otherwise been due Richardson for each such hour or hours. For purposes of illustration
only, (i) if the SPP Market Charge(s) imposed on SPS by SPP is calculated into an enargy
rate of $65.00 per megawatt-hour and (ii) SPS’s total Energy and Fuel payment to
Richardson is $60.00 per megawatt-hour during a five (5) hour period when SPS was
purchasing 50 MWh from the Richardson steam generator, then in this example, the SPP
Market Charge by SPS to Richardson would be $250.00 [($65/MWh - $60/MWh) x (50
MWh)]. SPS shall take reasonable steps to amend its schedules for the Generator upon
receipt of timely notice of the availability status of the Generator in order to minimize
SPP Market Charges. "SPP Market Charge(s)" shall mean the settlement charges
provided for in Section 8 of Attachment AE of the Southwest Power Pool’s Open Access
Transmission Tariff, as such schedule and tariffmay be on file with the Federal Energy
Regulatory Commission and in effect fi’om time to time.

3.    Counterpa~s. This Second Amendment may be executed in any number of
counterpat’~s, and each executed counterpart shall have the same force and effect as an
original instrument.

4.    No Other Amendment. Except hs expressly amended hereby, (he terms and
provisions of the Agreement shall remain in full force and effect.

2
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EXECUTED THiS/~ day of February, 2015

Sid Richardson Carbon Ltd.

By: SRCG Genpar L.P., its General Partner
its General Partner

- So£thwestem Pu~blic ~’~e Company

Xcel Energy ’ -~Selw~ces Inc., as agent for
Southwestern Public Service Company,
a New Mexico cmlooration

3
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C ONF~DENT][AL DOCU~NT

First Amendment
To The

Cooke Unit Contingent Power Service
TRANSACTION AGREEMENT

between
City of Lubbock, Texas

and
Southwestern Public Service Company

This is an amendment to the Transaction Agreement, dated June 30, 2004, bet~veen City of
Lubbock, Texas ("Lubbock") and Southwestern Public Service ("SPS"). Lubbock and SPS each
may hereinafter be referred to individually as a "Party" and collectively as the "Parties".

In consideration of the mutual covenants and promises between the Parties agree to amend the
Transaction Agreement as follows:

Section 7 - Repayments for Curtailments

Section 7.1 shall be replaced in its entirety with the following:

If Lubbock curtails Unit Contingent Power Service during the period of May 15 through
September 30 ("Summer Season") during On-peak hours for any reason other than a TLR event or
Force Majeure outage of Lubbock’s transmission facilities, Customer shall have the right to charge
Lubbock the replacement cost of the power curtailed that day calculated as follows:

Replacement Costs = Total replacement power charges (TRPC) - Lubbock estimate
(LE)*MWh curtailed, where:

TRPC = total cost to generate, acquire, and deliver power and energy curtailed and
replaced;
LE = Heat Rate times gas cost as calculated by Customer;
MWh curtailed = MW of generation curtailed and replaced times duration of curtailment.

¯ 3n t,,~o2 hud;~ :a’c a11 ho’ars ~-c,m HE 0700 CPT through and including HE 2200 CPT, all
weekdays and Saturdays excluding NERC approved holidays. For a multi-day outage Lubbock is
responsible for reimbursing SPS replacement costs for the first day only of such outage.

Southwestern Public Service Company d/b/a Xcel Energy ~nit Contingent Power Service Transaction Agreement
and City of Lubbock, Texas First Amendment
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IN WITNESS WHEREOF, the Parties have caused this Amendment to the Agreement to be
executed in their respective names by the proper officers thereunto duly authorized as on this ~
day of ~\      2005.

CITY OF LUBBOCK, TEXAS

Printed Name: ~,R, Co11 [er

Title: Chairman of Electrlc UtilityBoard

SOUTH..~WE~SERVI~CE COMPANY
By:

Printed Name:

Title:

Southwestern Public Service Company d/b/a Xcel Energy I~nit Contingent Power Service Transaction Agreement
and City of Lubbock, Texas First Amendment
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POWER PURCHASE AGREEMENT

BY AND BETWEEN

LEA POWER PARTNERS, LLC

AND

SOUTHWESTERN PUBLIC SERVICE COMPANY
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POWER PURCHASE AGREEMENT
BETWEEN

LEA POWER PARTNER$~ LLC
AND

SOUTHWESTERN PUBLIC SERVICE COMPANY

THIS PQ.WER PURC~HASE AGR~EEMENT (the "PPA" and the "Agreement") is
made th~s ~ay of (~)(’~7"~,,~~[-f’~" _, 2006 (the "Execution Date"), by and
between Lea Power Partners, LLC, a Delaware bruited liability company ("Seller"), with
a principal place of business at Colorado Energy Management, LLC, 2575 Park Lene,
Suite 200, Lafayette, CO 80026, and Southwestern Public Service Company ("SPS’), a
New Mexico corporation with managing offices in Denver, Colorado Seller and SPS
are hereinafter referred to individually as a "Party" and collectively as the "Parties".

WHEREAS Seller desires to develop, design, construct, own and operate an
electric generating plant which is capable of operation utilizing natural gas as fuel for
generation, which has an expected Net Capability of 604 MW, and which is further
defined below as the Fac~hty; and

WHEREAS Seller intends for the Faclhty to be an Exempt Wholesale Generator
In accordance w~th the provisions of 18 C F R Section 366.1; and

WHEREAS Seller intends to locate the Facility at Lea County, near Hobbs, NM
and to ~nterconnect the Facility with the SPS electric system, and

WHEREAS Seller desires to sell to SPS the electric capacity and associated
energy produced by the Facility, and SPS desires to buy the same from Seller, and

WHEREAS Seller has responded to SPS’s solicitation of bids for the prov~s~on of
unit contingent electric capacity and energy and SPS has accepted Seller’s offer ~n
accordance w~th the terms and conditions set forth ~n this PPA;

NOW THEREFORE, in conslderafion of the mutual covenants here~n contained,
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to
the following

Article 1 - Definitions and Rules of Interpretation

1,1 Rules of Construction, The capitahzed terms listed in th~s Article shall
have the meanings set forth herein whenever the terms appear ~n this PPA, whether ~n
the s~ngular or the plural or In the present or past tense. Other terms used in this PPA
but not I~sted in this Article shall have meanings as commonly used in the English
language and, where applicable, in Good Ut}hty Practice. Words not otherwise defined
herein that have well known and generally accepted technical or trade meanings are

10/20/2006 9 19 AM 1 5200 015 00i I6 CEM
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used herein in accordance with such recognized meanings. In addition, the following
rules of interpretation shall apply:

(A) The masculine shall include the feminine and neuter,

(B) References to "Articles," "Sections." or "Exhibits" shall be to
ad:icles, sections, or exhi61ts of this PPA;

(C) The Exhibits attached hereto are incorporated ~n and are ~ntended
to be a part of this PPA, provided, that for a conflict between the terms of any Exhibit
and the terms of this PPA, the terms of this PPA shall take precedence,

(D) Th~s PPA was negotiated and prepared by both Parties w~th the
advice and participation of counsel The Parties have agreed to the wording of th~s
PPA and none of the prowslons hereof shall be construed against one Party on the
ground that such Party is the author of this PPA orany part hereof;

(E) The Parties shall act reasonably and m accordance with the
principles of good faith and fair dealing ~n the performance of th~s PPA. Unless
expressly provided otherwise In this PPA, (1) where the PPA requires the consent,
approval, or similar action by a Party, such consent or approval shall not be
unreasonably withheld, conditioned or delayed, and (2) wherever the PPA gives a Pady
anght to determine, require, specify or take similar action with respect to a matter, such
determination, requirement, specification or s~milar action shall be reasonable;

(F) Use of the words "include" or "including" or s~m~lar words shall be
interpreted as "include, w~thout limitation" or "~ncludmg, without lim~tation;" and

(G) Use of the words "tax" or "taxes" shall be ~nterpreted to include
taxes, fees, surcharges, and the like

I 2 Interpretation w~th Interconnection A.qreement Each Party conducts its
operations in a manner intended to comply with FERC Order No. 2004, Standards of
Conduct f6r Transmission Prowders, requiring the separabon of ~ts transmission and
merchant functions. Moreover, the Parties acknowledge that SPS’s transmission
function offers transmission service on its system in a manner intended to comply with
FERC pohcles and requirements relating to the provision of open-access transmission
service The Parties recognize that Seller w~ll enter into a separate Interconnect~on
Agreement w~th the Interconnection Prowder.

(A) The Parties acknowledge and agree that the Interconnection
Agreement shall be a separate and free-standing contract and that the terms of this
PPA are not binding upon the Interconnection Prowder

(B) Notwr~hstand~ng any other prowsion in th~s PPA, nothing In the
nterconnect on Agreement shall alter or modify Seller’s or SPS’s nghts, duties and
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obligations under th~s PPA. This PPA shall not be construed to create any rights
between Seller and the Interconnect~on Provider

(C) Seller expressly recognizes that, for the purposes of th~s PPA, the
Interconnect[on Provider shall be deemed to be a separate entity and separate
contract}ng party whether or not the Interconnect~on Agreement is entered into w~th
SPS or an Affitiate of SPS.

1 3 .Interpretation with Arranqements for Electric Supply to the Facility The
Parties recogmze that Seller will enter into separate arrangements for the supply of
electnc services to the Facility, including the supply of turbine unit start-up and shut-
down power and energy

(A) The Parties acknowledge and agree that the arrangements for the
supply of electric services to the Facility shall be separate and free-standing
arrangements and that the terms of this PPA are not binding upon the supplier of such
electric services

(B) Notwithstanding any other provision ~n this PPA, nothing in the
arrangements for the supply of electric services to the Facihty shall alter or modify
Seller’s or SPS’s r~ghts, duties and obligations under th~s PPA. This PPA shall not be
construed to create any rights between Seller and the supplier of such electric services

(C) Seller expressly recogmzes that, for the purposes of th~s PPA, the
supplier of electric services to the Facility shall be deemed to be a separate entity and
separate contracting party whether or not the arrangements for the supply of electnc
services to the Facility are entered Into with SPS or an Affiliate of SPS.

1.4 Definitions The following terms shall have the meanings set forth hereto.

(A) "Abandonment" means (1) the relinquishment of air possession and
control of the Facility by Seller, other than a transfer permitted under this PPA, or (2) if
prior to the Commercial Operation Date, complete cessation of design, construction,
testing and inspection of the Facility for thirty (30) consecutive Days by Seller and/or
Seller’s contractors, but only If such relinquishment or cessation ~s not caused by or
attributable to an Event of Default of, or request by, SPS, or an event of Force MaJeure.

(B) "Acceptable Natural Gas Fuel" means the least restrictive of any of
the following:

(1) natural gas fuel delivered to the Fuel Delivery Point (a)
under the applicable gas tanff m effect as ot Execution Date (the natural gas quahty
specflicatlons of which are attached hereto as Exhibits D-I, D-2, and D-3 to this PPA),
or (b) under any successor tanff;

(2) Intentionally Omitted,
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(3) natural gas fuel delivered by any upstream pipeline
interconnected to a Fuel Dehvery Point the actual gas quahty of which meets or
exceeds the natural gas quality specifications set forth in Section 1.4(B)(1);

(4) natural gas fuel which complies w~th each of the
manufacturer’s natural gas fuel quahty specifications for the Facility combustion turbine
generating units (which specifications are attached as Exhibit D-4 to this PPA); or

(5) natural gas fuel the burning of which in the Fac~hty
combustion turbine generating units (a) would not void the manufacturer’s warranty for
such turbine units (if the warranty therefor then remains in effect), and (b) would not be
contrary to Good Utility Practice.

(C) intentionally Omitted.

(D) "Actual Net Heat Rate" means the net heat rate for the Facility,
stated in Btu/kWh, Higher Heating Value ("HHV"), as adjusted to Reference Conditions,
resulting from a heat rate test conducted ~n accordance with the terms and conditions
set forth in Section 8.5, which shall be used for determining the Heat Rate AdJustment
to payments as specified in Sections 8.3 and 8.4.

(E) "Afflhate" of any named person or entity means any other person or
entity that controls, is under the control of, or is under common control with, the named
entity. The term "control" (including the terms "controls", "under the control of’ and
"under common control with") means the possession, directly or indirectly, of the power
to direct or cause the direction of the management of the policies of a person or entity,
whether through ownership interest, by contract or otherwise.

(F) "Automatic Generation Control," or "AGC," means the automatic
regulation w~thm predetermined ~mlts of the power output of electric generators w~thin a
Control Area in response to changes in system load, system frequency, tie hne load, or
the relation of these to each other, so as to maintain the scheduled system frequency
and/or the established ~nterchange with other Control Areas. Th~s regulation ~s
accomphshed through communication hnks between the Energy Markets Control Center
energy management system computer and the generator(s) equipped for such control.
For a generator to be considered capable of AGC by SPS, the generator must meet the
Requirements and Compliance Standards for Dispatchability.

(G) "Business Day" means any calendar day that ts not a Saturday, a
Sunday, or a NERC recognized hohday

(H) "Commercial Operation" means the period beginning on the
Commercial Operation Date and continuing through the Term.
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(I)    "Commercial Operat}on Date" or "COD" means the date that SPS
provides notification to Seller, pursuant to Section 4.7, of SPS’s declaration that all of
the Conditions specified in Section 4.7 have occurred or otherwise been satisfied.

(j) "Commercial Operation Milestone" means the Construchon
Milestone for the Commercial Operation Date. The Commercial Operation Milestone is
specified in Exhibit B as June 1, 2008.

(K) "Commercial Operation Year" means any consecutive twelve (12)
month period, during the Term of this PPA, commencing with the Commercial
Operation Date or any of ~ts anmversanes

(L) "Conditions" shall have the meaning set forth ~n Section 4.7.

(M) "Construction M~lestone(s)" means the date(s) set forth in Exhibit B
by which Seller agrees to achieve the corresponding result(s) specified for such date(s),
including the Commercial Operation Milestone.

(N) "Contract Capacity" shall have the meaning set forth in Section 7.1.

(O) "Contract Energy" shall have the meaning set forth in Section 7.2

(P) "Control Area" means the system of electacal generation,
distribution, and transmission facilities within which generation ~s regulated in order to
maintain interchange schedules with other such systems

(Q) "Day" means a calendar day.

(R) "Electric Metenng Device(s)" means all metering equipment, and
data processing equipment used to measure, record, or transmit data relating to the
electnc power and energy output from the Facility. Electric Metering Devices ~nclude
the metering current transformers ("CTs") and the metering voltage transformers
("VTs").

(S) "Emergency" means any abnormal interconnection or system
condition that requires automatic or immediate manual action to prevent or limit loss of
SPS’s load or generation supply, that could adversely affect the reliability of the SPS
system or generation supply, that could adversely affect the reliablhty of any
interconnected system, or that could otherwise pose a threat to public safety

(T) "Energy Markets Control Center," or "EMCC," means SPS’s
merchant representative(s) responsible for d~spatch of generatmg umts, including the
Faclhty

(U) "Enwronmental Contamination" means the ~ntroduction or presence
of Hazardous Materials at such levels, quantities or location, or of such form or
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character, as to constitute a violation of federal, state or local laws or regulations, and
present a material risk under federal, state or local laws and regulations that the Site
will not be available or usable for the purposes contemplated by this PPA

(V) "Event of Default" shall have the meaning set fodh In Article 12.

(W) "Excess Capacity" means the net powe[ output that the Facillty can
produce and deliver to the Point of Delivery, if any, in excess of the Net Capability, as
demonstrated and determined from hme to time by the seasonal capacity testing
required pursuant to Section 10 4

(X) !’Excess Energy" means the amount of energy that can be
produced and delivered to the Point of Delivery by a specified amount of Excess
Capacity.

(Y) "Facility" means Seller’s electric generating facility, Seller’s
Interconnection Facilities, and Seller’s Natural Gas Interconnect~on Facilities, as
identified and described in Article 3 and Exhibit C to this PPA, including all of the
following, the purpose of which ~s to produce electricity and det~ver such electricity to
the Point of Delivery Seller’s equipment, bu~ld~ngs, turbines, generators, step-up
transformers, output breakers, facilities necessary to connect to the Point of Delivery,
protective and associated equipment, natural gas compression, heating and
filter/separation equipment and associated p~plng and control systems, above ground
and underground fuel piping systems, ~mprovements, and other tangible assets,
contract nghts, easements, rights of way, surface use agreements and other interests
or rights in real estate reasonably necessary for the construction, operation, and
maintenance of the electric generating facility that produces the electric capacity and
energy subject to th~s PPA.

(Z) "Facihty Debt" means the obligations of Seller to any lender
pursuant to the F~nanc~ng Documents, including without hmitation, pnncipal of, premium
and interest on ~ndebtedness, fees, expenses or penalties, amounts due upon
acceleration, prepayment or restructuring, swap or interest rate hedging breakage costs
and any claims or interest due with respect to any of the foregoing.

(AA) "Facility Lender" means, collectively, any lender(s) prowding any
Facility Debt and any successor(s) or assigns thereto.

(BB) "FERC" means the Federal Energy Regulatory Commission or any
successor agency.

(CC) "Rnanc}ng Documents" means the loan and credit agreements,
notes, bonds, tndentures, security agreements, lease financing agreements, mortgages,
deeds of trust, interest rate exchanges, swap agreements and other documents relating
to the development, bndge, construction and/or permanent debt financing for the
Facility, including any credit enhancement, credit support, working capital financing, or
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refinancing documents, and any and all amendments, modifications, or supplements to
the foregoing that may be entered into from time to time at the discretion of Seller In
connection with development, construction, ownership, leasing, operation or
maintenance of the Facility.

(DD) "Forced Outage" means any condition at a Facility that requires
immediate removal of the Fac~hty, or some part thereof, from service, another outage
state, or a reserve shutdown state. This type of outage results from immediate
mechanical/electrical/hydraulic control system trips and operator-initiated tnps in
response to Facility conditions and/or alarms.

(EE) "Force Majeure" shall have the meaning set forth in Article 14.

(FF) "Fuel Delivery Point" means the natural gas delivery system point
at which SPS makes available and delivers to Seller the natural gas fuel consumed by
the Facility to produce the Contract Energy dispatched by SPS, which Fuel Delivery
Point w~ll be located on the north boundary of the Site. Unless the Fuel Delivery Point
is changed, pursuant to Section 5.6(B), the Fuel Delivery Point shall be the point of
natural gas interconnection, and custody transfer, between the natural gas delivery
system provided by or on behalf of the Gas Provider, and the Facility. Such Fuel
Delivery Point is specified in Exhibit C to this PPA.

(GG) "Gas Provider" means the entity that w~ll secure the Acceptable
Natural Gas and cause such commodity to be transported to the Fuel Delivery Point

(HH) "Generation Benefits" means all envfronmentaL economic, and
other related credits, offsets, allowances, or benefits that are d~rectly attributable to
electric energy generated by the Facility and delivered to SPS during the Term,
including a~r emissions credits and emissions reductions credits, offsets, allowances, or
benefits whether promulgated by a Govemmenta! Authonty or by or through any other
means. Generation Benefits includes not only the described credits, offsets,
allowances, or benefits that are now available, but also the described credits, offsets,
allowances, or benefits that may become available ~n the future for electric energy
generated by the Facility during the Term

(ll) "Good Utility Practice(s)" means the practices, methods, and acts
(including the practices, methods, and acts engaged In or approved by a s~gnificant
port,on of the natural gas industry and electric powe[.generation industry, SPP and/or
NERC) that, at a particular time, ~n the exercise of reasonable judgment ~n light of the
facts known or that should reasonably have been known at the time a decision was
made, would have been expected to accomplish the desired result ~n a manner
consistent w~th law, regulation, permits, codes, standards, equipment manufacturer’s
recommendations, reliability, safety, environmental protection, economy, and
expedition With respect to the Facility, Good Utility Practice(s) ~nclude taking
reasonable steps to ensure that:
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(1) equipment, materials, resources, and supphes, including fuel
and spare parts inventories, are available to meet the Facility’s needs;

(2) sufficient operating personnel are available at all times and
are adequately experienced and trained and licensed as necessary to operate the
Facility properly, efficiently, and in coordination w~th SPS and are capable of responding
to reasonably foreseeable Emergency conditions whether caused by events on or off
the S~te;

(3) preventive, routine, and non-routine maintenance and
repairs are performed on a bas~s that ensures reliable, long-term and safe operation,
and are performed by knowledgeable, trained, and experienced personnel utilizing
proper equipment and tools;

(4) appropriate monitoring and testing are performed to ensure
equipment is functioning as deslgned;

(5) equipment is not operated in a reckless manner, In wolation
of manufacturer’s guidelines or in a manner unsafe to workers, the general public, or
the interconnected system or contrary to environmental laws, permits or regulations or
without regard to defined limitations such as steam pressure, temperature, and
moisture content, chemical content of make-up water, flood conditions, safety
inspection requirements, operating voltage, current, volt-ampere reactive (VAt) loading,
frequency, rotational speed, polarity, synchronization, and/or control system Iimlts; and

(6) equipment and components meet or exceed the standard of
durablhty that Is generally used for gas-fired generation operations in the region and w~ll
function properly over the full range of ambient temperature and weather conditions
reasonably expected to occur at the Site and under both normal and Emergency
conditions.

(J J) "Governmental Authority" means any federal, state, local, tribal, or
mumc~pal governmental body; any governmental, quasi-governmental, regulatory or
administrative agency, commission, body or other authority exercising or entitled to
exercise any administrative, executive, judicial, legislabve, pohcy, regulatory or taxing
authority or power; or any court or governmental tribunal

(KK) "Hazardous Materials" means any substance, material, gas, or
particulate matter that ~s regulated by any Governmental Authoaty, any applicable
State, or the United States of Amenca, as an environmental pollutant or dangerous to
public health, public welfare, or the natural environment including protection of non-
human forms of I~fe, land, water, groundwater, and air, including any matenat or
substance that ts (1) defined as "toxic," "polluting," "hazardous waste," "hazardous
material," "hazardous substance," "extremely hazardous waste," "solid waste" or
"restricted hazardous waste" under any provision of local, state, or federal law, (2)
petroleum, including any fraction, derivative or additive, (3) asbestos; (4)
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polychlonnated blphenyls, (5) radioactive matenal; (6) designated as a "hazardous
substance" pursuant to the Clean Water Act, 33 U S.C. §1251 et seq. (33 U.S.C.
§1251); (7) defined as a "hazardous waste" pursuant to the Resource Conservation and
Recovery Act, 42 U.S.C §6901 et seq. (42 U.S.C. §6901); (8) defined as a "hazardous
substance" pursuant to the Comprehensive Environmental Response, Compensation,
and Liabihty Act, 42 U S C. §9601 et seq. (42 U.S.C. §9601); (9) defined as a "chemical
substance" under the Toxic Substances Control Act, 15 U.S.C. §2601 et seq.
(15 U.S.C. §2601); or (10) defined as a pesticide under the Federal Insecticide,
Fungicide, and Rodentlclde Act, 7 U.S.C §136 et seq. (7 U.S.C §136).

(LL) "lnterconnection Agreement" means the separate agreement
between Seller and the Interconnection Provider for ~nterconnection of the Fac}hty to the
Interconnection Provider’s System, as such agreement may be amended from t~me to
time

(MM) "lnterconnection Facilities" means lnterconnection Provlder’s
Interconnect~on Faclhtles and Seller’s Interconnect~on Facilities.

(NN) "lnterconnection Provider" means collectively, SPP and the person
or entity that owns and operates the transmission lines, ]nterconnection Provider’s
Interconnectlon Facilities and other equipment and faclht[es with which the Facihty
interconnects at the Point of Delivery, and any successor(s) or assigns thereto

(OO) "lnterconnection Provider’s Interconnection Facilities" means the
facilities necessary to connect Interconnect~on Provider’s existing electnc system to the
Point of Dehvery, ~nclud~ng breakers, bus work, bus relays, and associated equipment
installed by the Interconnection Provider for the d~rect purpose of interconnecting the
Facility, along with any easements, rights of way, surface use agreements and other
interests or rights In real estate reasonably necessary for the construction, operabon
and maintenance of such facilities. Arrangements for the installation and operation of
the lnterconnection Provider’s Interconnectlon Facilities shall be governed by the
Interconnection Agreement,

(pP) "lnterconnection Provider’s System" means the contiguously
interconnected electric transmission and subtransmission facilities, ~ncluding
Interconnect~on Provider’s Interconnection Facilities, over which the lnterconnection
Provider has rights (by ownership or contract) to provide bulk transmission of capacity
and energy from the Point of Delivery

(QQ) "Key Components" means the combustion turbine generator, steam
turbine generator, and step-up transformer

(RR) "Natural Gas Interconnechon Facilities" means Seller’s, or Seller’s
agent’s, pipehne, compression and related facilities required to receive, regulate and
meter natural gas fuel and to transpor~ such fuel from the Fuel Dehvery Point to the
Facility’s generating unit(s) for the generation of electric energy under th~s PPA,
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Including those facilities required to heat and/or filter/separate such natural gas fuel as
Seller, ~n its sole judgment, deems necessary to install.

(SS) "NERC" means the North American Electnc Rehabltity Council or
any successor organization,

(TT) "Net Capability" or "NC" means the maximum net power output that
the Facility ~s expected to be able to produce and deliver to SPS at the Point of
Delivery The Net Capability ~s specified in Section 3.4.

(UU) "Network Resource" means Network Resource as defined in
Section I 26 of the SPP OATT,

(VV) "NMPRC" means the New Mexico Public Regulahon Commission.

(WW) "On-Peak Months" means the calendar months of January,
February, June, July, August, September and December

(XX) "Operating Committee" means one representative each from SPS
and Seller appointed pursuant to Secbon 10 5

(yy) "Operating Records" means all agreements associated with the
Fac~hty, operafing logs, bluepnnts for construction, operating manuals, all warranties on
equipment, and all documents, whether in printed or electronic format, that the Seller
uses or maintains for the operation of the Facility.

(ZZ) "Operating Reserve" means the undispatched port,on of the
Contract Capacity, which (1) is maintained by SPS to provide for regulation, load
forecasting error, forced and scheduled outages, and system reliability and (2) qualifies
as operating reserve available to SPS ~n accordance with the definitions and
descriptions set forth in the Minimum Operating Retiablhty Cntena, as such criteria are
published and/or updated from time to fime by SPP.

(AAA) "Point of Del~veq/" means the electric system point at which Seller
makes available to SPS and delivers to SPS the capacity and energy being provided by
Seller to SPS under this PPA. The Point of Dehvery shall be specified in Exhibit C to
this PPA

(BBB) "PPA" means this power purchase agreement between Seller and
SPS, including the Exhibits

(CCC) "Predicted Net Heat Rate" means the predicted net heat rate
for the Faclhty, stated in Btu/kWh, Higher Heating Value ("HHV"), at Reference
Conditions and adjusted to reflect the turbine manufacturer’s esfimated degradafion ~n
equipment performance over the period of Commercial Operation from equipment
conditions as specified in Exhibit H The ~n~t~al Predicted Net Heat Rate at Reference
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Conditions shall be the lesser of (t) 7583 Btu/kWh HHV or (2) the Actual Net Heat Rate
resulting from the }nitial heat rate test of the Facility pursuant to Section 8.5. The
Predicted Net Heat Rate degradation adjustment, as specified m ExNbit H, shall be
used to adjust such initial Predicted Net Heat Rate, and thereby establish the Predicted
Net Heat Rate, over the Commercial Operation penod

(DDD) "Reference Conditions" means the Facility operating and
ambient conditions used to establish the Predicted Net Heat Rate and to prowde a
reference for adjustment in determining the Actual Net Heat Rate from heat rate testing
of the Facility pursuant to Section 8.5. The ambient Reference Cond~tions for the
Facitity shall be an ambient temperature of ninety-five (95) degrees Fahrenheit (F),
twenty percent (20%) ambient relative humidity, and standard ambient pressure (14.696
psia at mean sea level) adjusted to the Site elevation of 3700 feet above mean sea
level The operating Reference Condrt~ons for the Fac~hty shall be the design
parameters for the Facility generating equipment as follows:

Net Summer Fired Capacity 502 MW
Fuel Composition’ Natural Gas HHV between 1000 and 1080 BTU/SCF
Intake Pressure Drop: 5.0 INWC
Exhaust Pressure Drop’ 18.2 INWC
F~nng/Exhaust Temperature" 1"f44 Deg F
Use of Bleed Air: No
Water and/or Steam Injections Rate: None
Generator Power Factor: 1.0
Bo~ler Blowdown % 1%
FueITemperature 280 Deg F
Inlet Chillers: Off
Inlet Chilled Water Storage On
(Inlet Chilled Water Temperature shall be at a temperature consistent with the
~nlet CNlled Water Temperature dunng normal operation at that load and the
same ambient condtt}ons.)
Thermal Energy Export: None

Seller may change the Reference Conditions based upon the manufacturer’s
reference conditions for any substitute equipment.

(EEE) "Replacement Power Costs" means the actual costs ~ncurred by
SPS fo{lowmg an Event of Default wNch are reasonable and necessary to replace that
capacity and energy which Seller, in accordance with this PPA, would have produced at
the Fac~hty and dehvered to SPS, but failed to so prowde, less (1) the sum of any
payments from SPS to Seller, under this PPA, which would have been made but were
eliminated as a result of such failure and (2) all vanable fuel supply costs and variable
fuel delivery costs that SPS would have ~ncurred for Seller to produce and dehver the
amount of replaced energy from the Facility as Contract Energy hereunder, but which
were ehmlnated as a result of Seller’s failure Replacement Power Costs may include
the reasonable amounts paid or incurred by SPS for replacement capacity, replacement
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energy, fuel to produce replacement energy, transmission of replacement capacity and
energy, and directly associated transaction costs

(FFF) "Requirements and Compliance Standards for D~spatchab~lity"
means SPS’s Requirements and Compliance Standards for Dispatchability, as such
may be updated or revised from time to time by SPS, SPS’s current Requirements and
Compliance Standards for Dispatchability are attached hereto as Exhibit A.

(GGG) "Scheduled OutagdDerating" means a planned
interruption/reduction of the Facility’s generation that both (1) has been coordinated in
advance with SPS, with a mutually agreed start date and duration and (2) is required for
Inspection, or preventive or corrective maintenance.

(HHH)"Security Fund" means the letter of credit, guaranty, and/or other
collateral that Seller is required to establish and maintain, pursuant to Section 11 1, as
security for Seller’s performance under this PPA.

(I11) "Seller’s EPC Contract(s)" means Seller’s engineering,
procurement and construction contract(s) for the Fac~hty,

(J J J) "Seller’s ]nterconnection Facilities" means the equipment between
the high side disconnect of the step-up transformer and the Point of Delivery, including
all related relaying protection and physical structures as well as all transmission
faciht~es required to access the Intercoanect~on Provlder’s System at the Point of
Delivery, along w~th any easements, nghts of way, surface use agreements and other
interests or rights ~n real estate reasonably necessary for the construction, operation
and maintenance of such fac~htles. On the low side of the step-up transformer it
includes Seller’s metering, relays, and load control equipment as provided for in the
Interconnectlon Agreement. Th~s equipment is located within the Facility and is
conceptually depicted in Exhibit C.

(KKK) "Site~ means the parcel of real property on which the Facility will be
constructed and located, including any easements, rights of way, surface use
agreements and other ~nterests or rights in real estate reasonably necessary for the
construction, operation and maintenance of the Fac~hty The Site ~s more specifically
described m Section 3.2 and Exhibit C.

(LLL) "SPP" means the Southwest Power Pool, a NERC regional electric
reliability council and Regional Transmission Organization, or any successor
orgamzatlon(s).

(MMM)     "SPP OATT" means the Open Access Transmission Tanff
offered by the SPP, as amended from time to time

(NNN)"Successful Facility Start" means, In response to a request from
SPS to start the Facility, Seller’s start and operation of the Fac~hty that achieves the
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minimum loading level specified ~n Exh~b}t C for specified conditions for start up of the
Fac~hty after the time SPS requested the Facility start to begin and upon achiewng the
aforementioned minimum loading level, generates continuously for a period of not less
than one (1) hour while synchronized to Interconnection Prov~der’s System at or above
such minimum loading level w~thout expenencing any abnormal operating conditions. If
Seller Initiates a Facility start requested by SPS, but fails to meet the above specified
requirements for a Successful Facility Start solely as a result of (1) the cancellation of
the Facility start by SPS within.the applicable time penod, (2) a request from SPS,
within one (t) hour from Facility start, to shut down the Facility, or (3) an SPS or SPS
system performance failure, then the initiated Facility start shall nevertheless quahfy as
a Successful Facility Start. Seller shall not be credited a Successful Facility Start
following a turbine trip where SPS d~rects the Seller to restart the Facility, pursuant to
Section 7 4, even }f the restart would otherwise meet the qualifications for a Successful
Facility Start.

(OOO)     "Term" means the period of t~me dunng which th~s PPA shall
remain in full force and effect.

(PPP) "Test Energy" means that energy which is produced by the Facility,
dehvered to SPS at the Point of Delivery, and purchased by SPS, pursuant to Section
4 8, ~n order to perform testing of the Facility.

(QQQ) "Unsuccessful Facihty Start" means Seller’s failure to
achieve a Successful Facility Start. Seller will not be charged an Unsuccessful Facility
Start if Seller has notified SPS ~n advance of the requested start of (1) a Forced Outage
pursuant to Section 10 3(A) or (2) a Scheduled Outage/Deratmg, pursuant to Section
10.1, [hat results ~n the Facility being unavailable when the start is requested Seller.
shall be charged an Unsuccessful Facihty Start following a turbine trip where SPS
directs the Seller to restart the Fac~hty, pursuant to Section 7.4, and the restart fa~ls to
meet the qualifications for a Successful Facility Start

Article 2 - Term and Termination

This PPA shall become effective as of Execution Date, and shall remain m full
force and effect through the earher to occur of (A) September 30, 2033 or (B) the
twenty-fifth (25~h) anniversary of the Commercial Operation Date so long as the
condit!ons precedent ~ncluded ~n Section 6.3 are met and subject to the early
termination provis~ons set forth hereto Applicable provisions of this PPA shall continue
~n effect after termination, ~nc~udmg early termination, to the extent necessary to enforce
or complete the duties, obligations or respons~bihties of the Parties arising prior to
termination and, as apphcable, to provide for’ final bilhngs and adjustments related to
the period prior to termination, repayment of any money due and owing to e~ther Party
pursuant to th~s PPA, repayment of principal and interest associated with secunty
funds, and the indemnifications specified in this PPA
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Article 3 - Facility Description

3.1 Summary Description. Seller shall construct, own, operate, and maintain
the Facility, which shall be natural gas-fueled, combined cycle using two (2) MHI Frame
501F combustion turbines, two (2) Aalborg Industries heat recovery steam generators,
and a GE steam turbine, or acceptable substitutes, with dry coohng and zero (0) liquid
discharge electric generation facility hawng a designed net power output capabll=ty of
approximately 604 MW. Exhibit C provides a fur[her description of the Facility,
including the following:

(A) =dent~ficat]on of the equipment and components which make up the
Facility and

(B) the minimum loading level(s) that will be available for dispatch by
SPS, with AGC and without AGC, for each possible operating configuration of the
Facility generating umt(s).

3 2 Location. The Facility shall be located on the Site and shall be ~dent~fied
as Seller’s Hobbs Generating Station. The legal description of the Site is the southwest
quarter of Section 24, Township 18 South, Range 36 East, Lea County, New Mex=co,
approximately nine (9) miles west of the City of Hobbs, New Mexico. A scaied map that
identifies the S~te, the location of the Fac=lity at the S~te, the location of the Point of
Delivery, the location of the Fuel Delivery Point, and the location of the impor[ant fuel
delivery and electric facilities associated with the Site is included in Exhibit C.

3.3 General Desl.qn of the Facility Seller shall construct the Facility according
to Good Utility Practice(s) and the Interconnection Agreement. During Commercial
Operation, Seller shall maintain the Facility according to Good Utllrty Practice(s) and the
Interconnect~on Agreement. In addition to the requirements of the Interconnection
Agreement, the Facility shall at all times:

(A) have the required panel space and 125Vdc battery supplied
voltage to accommodate the Electric Metenng Devices, generator telemetering
equipment and communications equipment;

(B) use communication circuits from the Facility to SPS’s EMCC for the
purpose of telemetering, supervisory control/data acquisition, and voice
communications as required for AGC and fuel management by SPS,

(C) be capable of transmitt~ng fuel flows for generation and other
Fac~hty operating mformat~on to SPS’s EMCC on a real-t~me bas~s;

(D) be capable of AGC by SPS, by separate signal, for each individual
generahng unit and, ~f apphcable, that portion of the Fac~hty operated ~n combined-cycle
mode,
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(E) be capable of fully operating all Fac]hty combustion turbine
generating units using, as directed by SPS, natural gas as combustion fuel;

(F) be capable of operating at, and making available for d~spatch by
SPS, the minimum loading level(s) specified m Exhibit C for operations with AGC and
without AGC for each possible operating configuration of the Facility generating unit(s);
and

(G) be capable of operating, or continuing to operate w~thout
interruption, ~n combined-cycle mode in the event of a planned or unplanned outage of
one or more, but not all, Facility combustion turbine generating unit(s)

3 4 Net Capability. The Net Capability is 604 MW, as measured at the Point
of Delivery The expected Facility summer production capability available to SPS
hereunder at the Point of Delivery is 502 MW.

Article 4 - Commercial Operation

4.1 Commem~al Operation. Subject to extension as specifically provided for
herein, the Facility shall achieve the Commercial Operation Date, and shall be fully
capable of reliably producing the Contract Capacity and Contract Energy to be provided
under this PPA and del~venng such power and energy to SPS at the Point of Delivery,
no later than the Commercial Operation Milestone; provided, that Seller shall not be
obligated to establish a Commercial Operation Date under th~s PPA that is earlier than
the Commercial Operation Milestone and SPS shall not be obligated to establish a
Commercial Operation Date under this PPA that is earlier than April 1,2008.

4 2 Construction Milestones. In order to achieve the Commercial Operation
Date by the Commercial Operation Milestone, Seller agrees to meet the Construction
Milestones set forth In Exhibit B.

4.3 Site Report. Seller shall conduct a Phase 1 environmental investigation of
the S~te and shall provide SPS, on or before 90 days after Execution Date, with acopy
of the report summarizing such investigation, together with any data or reformation
generated pursuant to such investigation Seller shall provide to SPS, with such report,
confirmation from an environmental engineer that the S~te has been Inspected for
Environmental Contamination and that the Site complies with all applicable
governmental laws, regulations, or requirements relating to environmental or
occupational health and safety matters and Hazardous Materials The term "all
applicable governmental laws" in this Section 4.3 shall ~nclude all statutes identified In
Article 1 under the definition of "Hazardous Materials", and all federal, state, tribal, and
local environmental health and safety statutes, ordinances, codes, rules, regulations,
orders, and decrees regulating, relating to, or ~mposing habllity or standards concerning
or in connection with Hazardous Materials. Such report, or other written confirmation
provided by Seller, shall ~nclude a confirmation that, based upon such investigation and
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to the best of Seller’s knowledge, no condihons involving Environmental Contamination
exist at or under the Site

4 4 Facility Contracts Seller shall provide to SPS, within the time frames
specified by the Construction Milestones, copies of the following major contracts which
govern the design and construction of’the Facility, and the abihty of Seller to dehver
capacity and energy to SPS at the Point of Delivery: contracts for the manufacture,
delivery and installation of the generating and step-up transformation equipment;
Seller’s EPC Contract(s), or other general contractor agreements, material operating
agreements; apphcable electric transmission and/or mterconnection agreements; and
appl~cabie natural gas transportation and/or interconnect~on agreements. Upon
reasonable notice and request by SPS, Seller shall provide SPS w~th other Facility
construction contracts and major englneenng drawings. Seller shall also provide SPS
w~th reasonable evidence that it has the capability to finance construction of the Facility
information that is commercially sensitive, confidential or propnetary may be redacted
from the documents provided to SPS pursuant to th~s Section 4.4. Seller shall provide
sufficient ~nformation for SPS to be reasonably assured that Seller has contracted w~th
financially responsible vendors as part of the Facit~ty construction process.

4.5 Progress Reports. Seller shall submit to SPS, on the first Day of each
calendar month until the Commercial Operation Date is achieved, progress reports m a
form reasonably satisfactory to SPS. These progress reports shall notify SPS of the
current status of each Construction Milestone

4.6 SPS’s R~.qhts Durinq Construction. SPS shall have the right to monitor the
construction, start-up, and tesbng of the Facility and Seller shall comply w~th all
reasonable requests of SPS with respect to the momtorlng of these events Seller shall
cooperate m such physical inspections of the Faclhty as may be reasonably requested
by SPS dunng and after completion of construction. All persons ws~hng the Facility on
behalf of SPS shall comply with all of Seller’s applicable safety and health rules and
requirements SPS’s technical rewew and ~nspect[on of the Facility shall not be
construed as endorsing the design thereof or as any warranty of safety, durability, or
reliability of the Facility

4.7 Conditions to Commercial Operation SPS will notify Seller when the
Fac~Ny has achieved the Commercial Operation Date, which notice will be neither
unreasonably w~thhetd nor delayed by SPS. This notification is contingent upon Seller
providing evidence reasonably acceptable to SPS of the satisfaction or occurrence of
all of the conditions set forth ~n this Section 4 7 ("Conditions") and shall include a
declaration by SPS to that effect. The Parties agree that review and approval of such
Conditions may occur on an on-going and incremental bas~s, pending resolution of any
dispute, as such Conditions are satisfied q’he Conditions are"

(A) Seller has successfully completed that testing of the Fac~hty which
is required by the Financing Documents, the Facility’s governmental permits, the
Interconnect~on Agreement, Seller’s operating agreements, Seller’s EPC Contract(s),
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and manufacturers’ warrant~es for the commencement of commercial operations at the
Facility;

(B) the Facility has (1) achieved three (3) successful starts of each
combustion turbine generating umt In simple-cycle operation without expenencing any
abnormal operating conditions, (2) achieved one (1) successful start of each
combustion turbine generating unit, and the applicable steam turbine generating unit, in
combined-cycle operation without experiencing any abnormal operating conditions, (3)
generated in each possible combined-cycle operating configuration while synchronized
to Interconnect~on Provider’s System at base load capacity without experiencing any
abnormal operating conditions, and (4) generated continuously for a period of not Jess
than sixteen (16) hours wh~le synchronized to Interconnection Provlder’s System at a
net capacity output of at least 90% of the Net Capability without experiencing any
abnormal operating conditions;

(C) the Facility has met the requirements for AGC by SPS, has
achieved ~n~tial synchronization w~th the Interconnection Provider’s System, and has
demonstrated the reliability of ~ts communications systems and communications w~th
SPS’s EMCC;

(D) an independent professional engineer’s certification has been
obtained by Seller (and has been provided to SPS) stating that the Facility has been
completed ~n all material respects (excepting punch list ~tems that do not materially and
adversely affect the ab~hty of the Facility to operate as intended hereunder) in
accordance w~th this PPA,

(E) Seller is both obligated under, and m compliance w~th, the
Interconnect~on Agreement and the interconnection of the Fac~hty to the Interconnection
Prowder’s System has been completed in accordance with the Interconnection
Agreement and has operated at full Facility output capacity w~thout experiencing any
abnormal or unsafe operating conditions on any interconnected system;

(F) Seller has made all arrangements and executed all agreements
required to deliver the Contract Capacity and Contract Energy from the Facility to the
Point of Delivery in accordance w~th the provisions of this PPA;

(G) all physical natural gas interconnectlon and metenng facilities, as
described in Section 5,6(A), have been completed and are available for the delivery and
receipt of natural gas fuel at the Fuel Del~very Point, in accordance with all applicable
gas tariffs;

(H) all arrangements for the supply of required electnc services to tho
Facility, including the supply of turbine unit start-up and shut-down power and energy,
have been completed by Seller separate from this PPA, are ~n effect, and are available
for the supply of such electric services to the Faclhty,
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(I)    the secunty arrangements meeting the requirements of Article 11
have been established;

(J) certificates of insurance evidencing the coverages required by
Article 16 have been obtained and submitted to SPS; and

(K) Seller has submitted to SPS a certdicate of an officer of Seller
familiar w~th the Facility after due ~nqu~ry stating that all necessary permits, consents,
l~censes, approvals, and authonzatlons required to be obtained by Seller from any
Governmental Authority to construct and/or operate the Facility in compliance with
applicable law and this PPA have been obtatned and are in full force and effect, and
that Seller is in compliance w~th the terms and conditions of th~s PPA in all material
respects

4 8 Test Enerqy. Seller shall coordinate the production and delivery of Test
Energy w~th SPS. SPS shall cooperate with Seller to facihtate Seller’s testing of the
Facility and shall purchase Test Energy as follows:

(A) SPS shall accept all Test Energy delivered to the Point of Delivery
prior to the Commercial Operation Date and purchase such delivered Test Energy at
the Quahfy~ng Facility energy payment rate set forth in SPS’s retail electdc tariff in effect
during the period of such delivery Unless otherwise agreed to by the Parties in writing,
the payment resulting from the application of such Quahfylng Faclhty energy payment
rate to the amount of such dehvered Test Energy shall be the sole and exclusive
compensation that SPS shall be obhgated to make to Seller for the generation and
dehvery of such Test Energy. Further, Seller shall be responsible for the procurement
and costs of all fuel required to produce energy from the Facihty prior to the Commercial
Operation Date;

(B) After the Commercial Operation Date, SPS shall arrange for the
required fuel delivery, dispatch the Faclhty and pLirchase Test Energy when reasonably
requested to do so by Seller to accommodate Seller’s testing of the Facility, including
heat rate testing pursuant to Section 8.5, seasonal capacity testing pursuant to Section
10.4, and any other testing of the Facility which Seller ~s required to perform, or cause
to be performed, pursuant to this PPA. SPS shall not be required to purchase such
Test Energy in amounts greater than the amount of energy associated with the Contract
Capacity If Seller requests SPS to dispatch and purchase Test Energy pursuant to this
Section 4 8(B) that would not otherwise be economically dispatched by SPS as
Contract Energy, (1) SPS shall purchase such Test Energy at the Qualifying Facility
energy payment rate set forth in SPS’s retail electric tanff ~n effect during the period of
such delivery, (2) Seller shall reimburse SPS for any fuel, fuel transportation,
~mbatance, and related costs incurred by SPS, as determined solely by SPS, to provide
the fuel used to produce such Test Energy, and (3) SPS shall have no obhgatlon to
make any payments to Seller pursuant to Section 8.3, Section 8.4 or Section 8.6 ~n
connection w~th the purchase of such Test Energy. To the extent that Seller requests
SPS to d~spatch and purchase Test Energy pursuant to this Section 4 8(B) that would
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otherwise be economically d~spatched by SPS as Contract Energy, SPS shall purchase
such Test Energy as Contract Energy and ~n accordance w~th the provisions of Articte 8.
The Parties shall use good faith efforts to schedule the delivery of Test Energy dudng
such t~me periods when such energy would otherwise be economically dispatched by
SPS as Contract Energy; and

(C) Notwithstanding the provisions of Section 4.8(B), if, at any t~me
during Commercial Operation, Seller’s testing of the Facility (including heat rate testing
pursuant to Section 8.5, seasonal capacity testing pursuant to Section 10.4, and any
ether testing of the Facility which Seller is required to perform, or cause to be
performed, pursuant to this PPA) restricts the amount of Contract Capacity that is
available from the Facility for dispatch and receipt by SPS or SPS’s AGC of the Facility,
these availability restrlcbons shall be reflected in the Monthly Capacity Payment and/or
D~spatchability Payment calculations specified m Sections 8.1 and 8.2, respectively.
Also notwithstanding the prowslons of Section 4.8(B), if, at any t~me during Commercial
Operation, Seller’s change to a prearranged schedule for testing of the Facility, w~thout
sufficient prior notice to SPS, causes SPS to incur balancing or other transportation
penalties and/or additional charges associated with natural gas fuel delivery to the
Facd~ty, Seller shall reimburse SPS for all such penalties and/or additional charges

4.9 Partial Completion Declaration In the event that the Conditions have
been satisfied with respect to not less than one combustion turbine generator, but not
al! of the Facility, if Seller so requests, SPS shall issue a "Partial Completion
Declaration" stating that Commercial Operation Date has been achieved with respect to
that unit, From and after the date of a Partial Completion Declaration, all of the nghts
and duties of the Parties under this PPA shall apply tn respect of such unit, including
payments for capacity and energy under Article 8, which shall be prorated based on the
Net Capability of the unit ~ncluded in the Partial Completion Declaration, the d~spatch
and maintenance requirements of this PPA, and the liquidated damages, if applicable,
due under Article 12.5 for the unit not included in the Partial Completion Declaration In
the event of a Partial Completion, Seller shall have the cure period specified in Section
12.1(0) within which to achieve operation of the remaining units.

Article 5 - Delivery, Availability Reporting, Metering and Fuel Supply

5.1 Delivery Arrangements.

(A) Seller shall be responsible for all interconnect~on, electric losses,
transmission and ancillary service arrangements and costs required to deliver, on a firm
transmission service basis, the Contract Capacity, Contract Energy, and Test Energy
I’rom the Facility to SPS at the Point of Delivery SPS shall be responsible for all
electric losses, transmission and ancillary service arrangements and costs required to
receive the Contract Capacity, Contract Energy and Test Energy at the Point of Delivery
and deliver such capacity and energy to points beyond the Point of Dehvery
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(B) Seller shall be responsible for making, maintaining, and paying the
costs associated with an interconnection request wdh the SPP for Interconnecting the
Facility to the Interconnection Provider’s System. The estimated cost of the
interconnectlon is $2,700,000.00 (actual costs as determined by SPS). The Capacity
Price will be increased or decreased by the appropriate value in the following table for
each $100,000 0.0 increment above or below the estimated cost of $2,700,000.00.

Commercial Operation Period Capacity Price
6/1/2008 - 4/3012033 $0.00230

The interconnectlon request shall state (1) that Seller is requesting that
SPP undertake the analysis and study necessary for "Energy Resource lnterconnection
Service," as that term is defined by the SPP OATT, (2) that Seller ~s requesting that
SPP perform the Feaslbihty and System impact Studies together, and (3) that network
transmission service will be requested under the Xcel Energy Open Access
Transmission Tariff (as described in Section 5 1(C)). Seller shall also be responsible
for timely executing an Interconnection Agreement w~th the SPP that shall specify that
the interconnect~on service being obtained ~s Energy Resource Interconnect~on Service
and for t~mely taking those actions required to ensure timely processing of Seller’s
request.

(C) SPS shall be responsible for making, maintaining, and paying the
costs associated w~th a request to the transmission function of SPS, or SPP, or both,
for delivery of the output of the Facility to SPS’s customers on a firm network resource
basis under the terms and conditions of the Xcel Energy Open Access Transmission
Tariff. SPS shall also be responsible for registering the Facility w~th the SPP pursuant
to SPP requirements, and shall have all responsibilities attendant to such registration
(e.g. submission of schedules and offers for the Facility) Seller shall assist SPS in
these efforts as requested. In the event that SPS participates ~n any energy, ancillary
service, or capac{ty market operated by the SPP, the Parties shall amend this PFA to
reflect their individual r~ghts and responsibilit~es, including cost obhgations and duties
related to coordination of day ahead and real time actiwt~es, associated with SPS’s
participation ~n such market or markets.

5.2 Availability Reportin.q.

(A) Seller shall be responsible for providing accurate and timely
updates on the current availability of the Contract Capacity to SPS’s EMCC ("Reported
Availability/’) SPS shall have the right to verify at any time, without prior notice to
Seller, Selleffs current Reported Availability To verify Seller’s Reported Availability,
SPS shall dispatch the Contract Capacity to the level of Reported Availability
("Avallablhty Verification Test") If (1) the tested ava~lablhty (rounded upward to the next
whole MW) is less than mnety-seven percent (97%) of the Reported Availability
(rounded upward to the next whole MW), or (2) such tested availability is more than five
(5) MW below the Reported Availability, the results of the test shall be idenhfled as a
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"Deficiency". In the event of a Deficiency, the Contract Capacity ava~labdlty shall be
derated to the level of the tested available capacity for the then current hour and all
subsequent hours unfil Seller reports a revised level of available Contract Capacity.
Upon receiving notice from Seller of a revised Reported Availability, SPS shall have the
option of conducting a second Availability Verification Test. If SPS chooses not to
conduct a second Availability Venfication Test at that t~me, the Contract Capacity will be
considered available to the full level of Seller’s Reported Availability until SPS conducts
a subsequent Availability Venflcation Test. The resulting amount of Contract Capacity
available for any indlwdual hour shall be ~ntegrated over the hour, on a prorated basis,
to reflect any updates in Seller’s Reported Availability made effective during such hour.

(B) SPS will notify Seller as soon as possible by telephone and
thereafter in writing whenever an Availability Verification Test has ~dentifled a Deficiency
from Seller’s Reported Availabihty. The second and any subsequent Deficiencies in
any b~lling month shall result ~n a retroactive derating of the Contract Capacity
availability to the capacity level achieved in the most recent Availability Verification Test.
The penod for retroactive adjustment wdl be all pnor hours in which Seller’s most recent
Reported Availability was continuously in effect and unverified by SPS In no event
the period for retroactive availability adjustments exceed ten (10) Days or extend
beyond the first Day of the billing month Three (3) Deficiencies In any two (2)
consecutive billing months shall result in a five percent (5%) reduction in the Capacity
Price, as set forth in Section 8.1, applicable to the subsequent two b~lhng months

5.3 Electnc Metering Devices

(A) All Electnc Metering Devices used to measure the net capacity and
energy made available to SPS by Seller under this PPA and to monitor and coordinate
operation of the Facility shall be owned, installed, and maintained in accordance w~th the
Interconnection Agreement at no cost to SPS under th~s PPA If Electric Metering Devices
are not installed at the Point of Delivery, meters or meter readings w~]l be adjusted to reflect
losses from the Electric Metering Devices to the Point of Delivery. Seller shall provide SPS
access to all Electric Metering Devices for all purposes necessary to perform under this
PPA and shall provide SPS the reasonable opportunity to be present at any time such
Electric Metering Devices are to be inspected and tested or adjusted in accordance with this
Article 5 Seller shall obtain any consent or other agreement from the Interconnection
Prowder necessary to allow SPS access to the Electric Metenng Devices.

(B) E~ther Party (the "Installing Party") may elect to ~nstall and maintain,
at its own expense, backup metenng devices ("Back-Up Metenng") In addition to those
~nstalled and maintained pursuant to the Interconnect]on Agreement, which ~nstallation
and maintenance shall be performed in a manner acceptable to SPS. The Installing
Party, at its own expense, shall Inspect and test ~ts Back-Up Metering upon installation
and at least annually thereafter The Installing Party shall provide the other Party (the
"Non-Installing Party") with reasonable advance notice of, and permit a representative
of the Non-lnstalhng Party to witness and verify such inspections and tests, provided,
however, that the Non-lnstalhng Party shall not unreasonably interfere w~th or d~srupt
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the actiwt~es of the Instalhng Party and shall comply w~th all safety standards of the
Installing Party. Upon request by the Non-Installing Party, the lnstalhng Party shall
perform additional inspections or tests of the Installing Party’s Back-Up Metenng and
shall permit a qualified representative of the Non-Installing Party to inspect or w~tness
the testing of such Back-Up Metering, provided, however, that the Non-Installing Party
shall not unreasonably interfere with or d~smpt the actiwtles of the Instalhng Party and
shall comply with all safety standards of the Instalhng Party. The actual expense of any
such requestedadditional inspection or testing shall be borne by the Non-Installing
Party, unless, upon such inspection or testing, the Back-Up Metering ~s found to register
inaccurately by more than the allowable limits established ~n th~s Article 5, ~n which
event the expense of the requested additional inspection or testing shall be borne by
the Instalhng Party If requested by the Non-installing Party in wnting, the Installing
Party shall provide copies of any inspection or testing reports to the Non-Installing
Party.

(C) If any Electric Metering Devices or Back-Up Metering, are found to
be defective or inaccurate, they shall be adjusted, repaired, replaced, and/or
recal]brated as near as practicable to a condition of zero error by the Party owning such
defective or inaccurate device and at that Party’s expense.

5 4 Adlustment for Inaccurate Meters. If an Electdc Metering Device or Back-
Up Metenng fa~ls to register, or [f the measurement made by an Electnc Metering
Device or Back-Up Metering, is found upon testing to be inaccurate by more than one
percent (1 0%), an adjustment shall be made correcting all measurements by the
inaccurate or defective Electnc Metering Dewce or Back-Up Metering, for both the
amount of the inaccuracy and the period of the inaccuracy, In the following manner:

(A) If the Electric Metering Device is found to be defective or
inaccurate, the Parties shall use Back-up Metering, if installed, to determine the amount
of such inaccuracy, provided, however, that the Back-Up Metering has been tested and
maintained in accordance with the provisions of this Article. If the Back-up Metenng is
installed on the low side of Seller’s step-up transformer, the Back-up Metenng data
shall be adjusted for losses If Seller d~d not install Back-Up Metenng, or Seller’s Back-
up Metenng is also found to be inaccurate by more than one percent (t.0%), the Parties
shall estimate the amount of the necessary adjustment on the basis of delivenes of net
capacity and energy from the Facility during penods of s~mtlar operating conditions
when the Electric Metering Device was registering accurately The adjustment shall be
made for the penod during which inaccurate measurements were made,

(B) If the Parties cannot agree on the actual period during which the
inaccurate measurements were made, the period during which the measurements are
to be adjusted shall be the shorter of (1) the last one-half of the period from the last
prewous test of the Electric Metering Device to the test that found the Electric Metering
Device to be defective or inaccurate or (2) the one hundred eighty (180) Days
immediately preceding the test that found the Electric Metering Dewce to be defechve
or inaccurate, and
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(C) To the extent that the adjustment period covers a period of
deliveries for which payment has already been made by SPS, SPS shall use the
corrected measurements as determined ~n accordance with th~s Article to recompute
the amount due for the period of the inaccuracy and shall subtract the previous
payments by SPS for this period from such recomputed amount. If the difference is a
posit=ve number, the difference shall be paid by SPS to Seller; If the difference is a
negative number, that difference-shall be pa~d by Seller to SPS, or at the d=scretion of
SPS, may take the form of an offset to payments due Seller by SPS. Payment of such
difference by the owing Party shall be made not later than thirty (30) Days after the
owing Party receives notice of the amount due, unless SPS elects payment via an
offset.

5.5 Natural Gas Fuel Delivery.

(A) SPS shall procure and deliver, or cause to be delivered, to Seller at
the Fuel Delivery Point, all natural gas fuel required for Seller to produce the Contract
Energy dispatched by SPS

(B) All natural gas fuel delivered to Seller at the Fuel Dehvery Point for
the purpose of generating Contract Energy shall be Acceptable Natural Gas Fuel. If
SPS is unable to procure and deliver Acceptable Natural Gas Fuel to the Fuel Dehvery
Point, SPS shall have the right to (1) cease dispatching Contract Energy from the
Facility, (2) require Seller to modify (at SPS’s risk and cost) the Facility turbine units
and/or other equipment so as to allow the Facihty to utilize the natural gas fuel supply
available from the upstream natural gas pipeline(s) at the Fuel Dehve~y Point, provided
that such modification would not void the manufactureCs warranty for such equipment
then in effect and would not matenally and adversely impact the operation of such
equipment, or (3) construct and operate an appropriate natural gas condit~on~ng facility
(at SPS’s risk and cost) at a mutually agreeable and reasonably convenient location on
the Site, so that the natural gas fuel delivered by SPS may be conditioned to conform to
the specifications for Acceptable Natural Gas Fuel.

(C) Seller shall be obligated to accept delivery of all Acceptable Natural
Gas Fuel delivered by SPS to the Fuel Delivery Point for the purpose of generating the
Contract Energy dispatched by SPS; prowded, that (t)the Contract Capacity required
to generate such Contract Energy is available, (2) all such natural gas fuel is required
for the Facility to produce the Contract Energy dispatched by SPS, and (3) al! such
natural gas fuel is delivered to the Fuel Delivery Point at a pressure of not less than 450
pslg.

5 6 Natural Gas Fuel Supply Interconnection and Meterin!q.

(A) Seller shall be responsible for all natural gas interconnectlon and
metering arrangements, and the associated costs, required to interconnect the Facility
to, and receive Acceptable Natural Gas Fuel at the Fuel Delivery Point, at adequate
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delivery pressure and volume, and to fully operate the Fac{l~ty turbine units, using such
natural gas fuel, over the Commercial Operation period. Such arrangements include
the construction, operation and maintenance of the Natural Gas Interconnect~on
Facilities and natural gas metering facilities, including any natural gas compression,
regulation, heating and biter/separation equipment required to fully operate the Facthty
generating unit(s) over the Commercial Operation period using the Acceptable Natural
Gas Fuel delivered to the Fuel Dehvery Point by or on behalf of the Gas Provider. SPS
shall also be responsible for causing deliveries of natural gas fuel at the Fuel Dehvery
Point at a pressure of not less than that specified In Section 5 5(C) and for causing the
natural gas interconnection and metering fac~hties utilized by Gas Provider to be of
sufficient size and specifications to provide natural gas deltvenes to the Fuel Delivery
Point sufficient for the full operation of the Facility generating unit(s) over the
Commercial Operafion period, If Seller elects to install other natural gas-fired
equipment that is not used for the direct conversion of natural gas fuel to electnc energy
(such as natural gas-fired auxiliary bo~ler(s), natural gas in-line heater(s) used to heat
the natural gas fuel, or building heating equipment), Seller shall either (1) separately
meter and supply, at Setler’s expense, the natural gas fuel consumed by such natural
gas-fired equipment or (2) separately meter and establish a separate, stand alone
natural gas supply agreement with SPS to provide the natural gas fuel consumed by
such natural gas-fired equipment. No~vithstanding, Seller shall be responsible for the
payment of all costs of facilities necessary to recelve the Acceptable Natural Gas Fuel
at the Fuel Delivery Point plus an estimated capital contribution of $2,475,000 00
(actual costs as determined by SPS) of the cost to provide facilities required to provide
capacity to deliver the Acceptable Natural Gas Fuel from the Gas Provider and/or
upstream gas transportation providers to the Fuel Dehvery Point, including the cost of
the pipeline, metering, heating, and filtering. The Capacity Price will be increased or
decreased by the appropnate value In the following table for each $100,000.00
increment above or below the estimated cost of $2,475,000 00.

Commercial Operation Period ~ Capacity
Price

6/1/2008 - 4/30/2033 $0.00230

(B) Seller shall accommodate SPS’s reasonable request to
interconnect the Facility with one or more additional natural gas delivery systems at or
near the Fuel Dehvery Point identified in Exhibit C and to designate such additional
interconnecfion as an additional Fuel Delivery Point, provided that (1) SPS, or a third
party designated by SPS, shall be responsible for providing and installing (at SPS’s
cost) all natural gas interconnectlon and metering facilities required to establish such
additional interconnectlon; (2) such addltlona~ interconnectlon will not ~nterfere w~th the
operation of the Facility, other than dunng the bme necessary to physically connect the
additional ~nterconnectlng facilities; and (3) such additional mterconnectlon wilt deliver
Acceptable Natural Gas Fuel to the Fuel Delivery Point at a pressure of not less than
that specified ~n Section 5.5(C) Seller shall grant SPS, or a third pa~ty designated by
SPS, an easement and access to the location of the Fuel Dehvery Point ~denfified ~n
Exhibit C for the purpose of construcfing and maintaining the additional natural gas
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interconnectlon and metenng faclhtles required at such additional natural gas
interconnection point.

(C) Unless otherwise provided for under separate agreement between
the Parties, Seller shall be the operator of the Fuel Delivery Point ~dentified in Exhibit C
and any Fuel Delivery Point(s) established pursuant to Section 5 6(B). SPS shall be
responsible for all volume confirmations, allocations, and balancing functions as well as
gas regulation and maintenance and testing arrangements for nil natural gas metering
at such Fuel Delivery Point(s). Seller shall be responsible for all natural gas physical
flow act~wbes, such as flow control, valve operation, and contacting the delivering
p~peline to m~t~ate gas flow to the Fuel Delivery Point.

(D) All natural gas custody transfer metenng at the Fuel Delivery
Point(s) shall be installed and maintained ~n accordance w~th accepted natural gas
industry standards and shall comply with the requirements of all applicable gas tariffs
The aforementioned natural gas metering equipment shall be tested as least once
every three (3) months. SPS shall have the right to have testing done on a more
frequent basis, provided that SPS pays for the cost of such additional testing The
protocol for such natural gas metenng equipment testing shall comply with all applicable
gas tariffs. Seller shall provide SPS w~th at least ten (10) Days advance notice of such
tests and a representative of SPS shall be permitted to w~tness such tests, provided,
however, that such SPS representative shall not unreasonably interfere with or disrupt
the activities of Seller and shall comply with all of Seller’s safety standards. Seller shall
provide copies of all test data and testing reports to SPS if requested by SPS In
writing, Seller shall install (at SPS’s cost) check metering, in connection with the natural
gas custody transfer metenng, on Seller’s downstream natural gas facilities. Disputes
regarding the allocation of natural gas volumes and associated b~lhngs with the
delivering pipeline, including meter reading adjustments for pnor periods, shall be
resolved in accordance w~th the dehvenng pipehne’s tariff.

Article 6 - Obligation to Sell and Purchase Capacity and Energy

6 1 Sale and Purchase. Beginning on the Commercla! Operation Date, Selier
shall supply from the Facihty and sell to SPS, and SPS shall receive and purchase, the
Contract Capacity and Contract Energy, as specified in Article 7 Seller shall deliver the
Contract Capacity and Contract Energy to,. and make such capacity and energy
available for dispatch and receipt by SPS at, the Point of Delivery. To the extent the
Facility ~s available to operate, all of the Contract Capacity and Contract Energy shall be
made available for dehvery to the Point of Delivery and receipt by SPS as dispatched by
SPS under this PPA. Seller shall not curtail or interrupt dehveries of Contract Capacity
and/or Contract Energy for economic reasons.

6 2 SPS Conditions Precedent. INTENTIONALLY DELETED

6 3 Seller Cond=tions Precedent Notwithstanding any prowsions of thls PPA
to the contrary, Seller shall have the right, unless waived by Seller in writing, to
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terminate this PPA, without any fudher financ~at or other obligation to SPS as a result of
such termination, by notice to SPS on or before seven (7) Days following Execution
Date, ~f, Seller fails to complete the requirements set out in Section 6.3 (A) by seven (7)
days following Execution Date. Absent such notice of term~nahon by Seller, th~s
contingency shall be deemed waived and this PPA shall remain in full force and effect
thereafter

(A) Approval of this PPA by the Management Policy Committee of
MDU Resources Group, Inc., the Board of Directors of Centennial Energy Resources,
LLC, and the Board of D~rectors of MDU Resources Group, Inc, each }n their sole
d~scretlon.

6.4 Title and Risk of Loss

(A) As between the Parties, Seller shall be deemed to be in control of
the Contract Capacity, Contract Energy and Test Energy output from the Facility up to
and until dehvery and receipt at the Point of Delivery and SPS shall be deemed to be in
control of such capacity and energy from and after delivery and receipt at the Point of
Delivery Title and risk of loss related to the Contract Capacity, Contract Energy and
Test Energy shall transfer from Seller to SPS at the Point of Delivery.

(B) Commencing on the Commercial Operation Date, t}tle and risk of
loss related to the natural gas fuel supplied to the Facility to produce Contract Energy
and Test Energy shall transfer to Seller at the Fuel Dehvery Point,

6 5 House Power and Maintenance Power. This PPA does not provide for the
supply of any electnc service by SPS to Seller or to the Facility.

Article 7 - Contract Capacity and Energy

7.1 Contract Capacity. The Contract Capacity provided and sold by Seller
and purchased by SPS hereunder shall be all of the net generating capacity available at
any time from the Facility at the Point of Delivery, not to exceed the Net Capab~hty. The
Contract Capacity purchased by SPS shall include any and all uncommitted and
und~spatched capacity available from the Facility, which, ~n combination w~th the
capacity that has been committed and dispatched by SPS hereunder, shall not exceed
the Net Capability

7 2 Contract Enerqy. The Contract Energy provided by Seller and received by
SPS herounder shall be the metered, net energy output generated by the Contract
Capacity as dehvered and adjusted for losses to the Point of Dehvery; less any such
energy which has not been d~spatched by SPS, and less any Test Energy separately
purchased by SPS pursuant to Section 4.8(E~) that has been uneconomically dispatched
by SPS at Seller’s request
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7.3 Excess Capacity and Excess Enerqy.

(A) The Parties acknowledge that during the Term of th~s PPA, Seller
may have available for sale commercially viable amounts of Excess Capacity and
Excess Energy. Seller shall have the nght to offer such Excess Capacity and Excess
Energy for sale to other purchasers, or to SPS, m any manner that ~s consistent with
Seller’s obligations and SPS’s r~ghts under this PPA The sale of Excess Energy will be
subordinate to SPS’s right to dispatch Contract Energy from the Fac~hty and all such
Excess Energy sales must be separately scheduled w~th SPS so as to d~stmgu~sh such
sales from Contract Energy being purchased by SPS under this PPA.

(B) If, dunng the Term of this PPA, Seller desires to sell Excess
Capacity and the associated Excess Energy. Seller shall first comply w~th th~s Sechon
7.3(B)

(1) Before selling any Excess Capacity or Excess Energy to any
third patty, Seller shall first offer to sell such Excess Capacity and Excess Energy to
SPS, by notice to SPS (an "Offer Notice") Any Offer Notice shall specify (a) the
amount of Excess Capacity and associated Excess Energy available for sale (the
"Offered Amount"), (b) the mimmum pnce that Seller is willing to accept for such Excess
Capacity and Excess Energy (the "Offered Pricing"), (c) the date on which such Excess
Capacity and Excess Energy will first be available (the "Offered Date"), and (d) the
m~nimum term over which Seller is wdling to accept the Offered Pricing for the Offered
Amount (the "Offered Term").

(2) SPS shall have ten (10) Business Days following} receipt of
an Offer Notice w~thin which to elect, by notice to Seller, whether to accept the Offered
Amount at the Offered Pricing, over the Offered Term, beg~nmng on the Offered Date
Any failure to respond to Seller’s Offer Notice within such specified period shall
automatically be deemed a rejection by SPS of Seller’s offer If (and only if) SPS
rejects Seller’s offer, Seller shall be free thereafter to sell not more than the Offered
Amount of Excess Capacity and Excess Energy, at not less than the Offered Pricing, for
not longer than the Offered Term, beginning on the Offered Date or at any time w~thin
two weeks thereafter.

(3) If (a) any governmental permits restrict the amount of energy
that may be produced by the Facility and (b) Seller has sold Excess Capacity and/or
Excess Energy to one or more third parties during the Term of this PPA, all generation
from the FaciI[ty will be dedicated first to fulfillment of Seller’s obhgat~ons to SPS under
th~s PPA (including Seller’s Operating Reserve obligations), and second to fulfillment of
such third par[y sales contracts. All such contracts with third par[y purchasers shall
specifically reference SPS’s superior right to dispatch the Facility

(4) Dunng the Term of th~s PPA, Seller may not sell any Excess
Capacity or Excess Energy to third parties without (a) compliance w~th this Sechon
7 3(B) and (b) estabhshlng natural gas metenng, nomination, allocation and balancing
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procedures, agreed to ~n writing by SPS, that will separately identify, between Contract
Energy and Test Energy sold to SPS under this PPA and Excess Energy sold to third
parties, the respective natural gas fuel used to provide such electric energy, and any
associated balancing costs.

7.4 ~. SPS’s EMCC operator shall have the right to determine the
dispatch control of the Facility, including Facility generating umt starts, shutdowns and
loading levels associated with the Contract Capacity and Contract Energy. Nothing ~n
this Agreement shall be construed to require SPS to d~spatch the Facility (A) during any
particular period of the Term, (B) for any minimum number of starts, or (C) for any
particular length of time For any generating unit trip, Seller shall restart such unit only
~f so directed bythe EMCC.

7.5 Operatin.q Reserve. All Operating Reserve associated with the Contract
Capacity shall be deemed to have been purchased by SPS, shall be made available to
SPS as Operating Reserve, and shall be activated by Seller when needed and called
upon by SPS. Upon ach~ewng the Commercial Operation Date, Seller shall use
reasonable commercial effort8 to maximize the Operating Reserve available to SPS
from the Contract Capacity, consistent w~th and subject to Good Utihty Practice,
provided that Seller shall not be required to make any extraordinary capital
expenditures or ~ncur any sigmficant increased operabng expenses in connection with
such efforts.

7 6 Permit Restriction of Contract Energy It ~s the expectation of the Parties
that the amount of Contract Energy ava~lable for dispatch and receipt by SPS shall not
be restricted, due to any governmental permit applicable to or affecting the Facility, to
less than 100% ("Planned Restricted Energy") during any period of Commercial
Operation Neither the Parties nor their Affiliates (including any person acting on their
behalf) shall take any action that would result in or materially contnbute to a restriction,
under the Facihty’s present or.future governmental permits, in the amount of Contract
Energy available for dispatch and receipt by SPS to a level that is less than the Planned
Restricted Energy during any period of Commercial Operabon. If, through no action of
the Parties or their A~liates, any present or future governmental permit(s) restrict the
amount of electnc energy that may be produced by the Facility and, as a result of such
restncbon, Seller, at any t~me dunng any period of Commercial Operation, restricts the
amount of Contract Energy that is available for dispatch and receipt by SPS to an
amount which is less than the Planned Restricted Energy ("Restricted Energy") or
restricts SPS’s AGC of the Contract Capacity, (A) these availability restnct~ons
(resulting from the difference between the Planned Restricted Energy and the
Restncted Energy) shall be reflected in the Monthly Capacity Payment and/or
Dispatchal~lllty Payment calculations specified In Sections 8.’~ and 8 2, respectively and
(B) Seller shall reserve one hundred percent (100%) of the amount of electnc energy
that may be produced by the Fac~hty, less that energy production needed for required
testing of the Facility, for the delivery of Contract Energy to SPS. Nothing in this PPA
shall be construed to create an obligation of Seller to operate the Facility, or permission
for SPS to dispatch Contract Energy, in wolatlon of the Fac~hty’s governmental permits
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Article 8 - Payment Calculations

8 1 Payment for Contract Capacity. Commencing on the Commercial
Operation Date, SPS shall pay Seller a Monthly Capacity Payment for Contract
Capacity bused on the following formula"

Monthly Capacity Payment = NC × CAF × CP, where:

NC = Net Capability (as specified in Section 3.4)

CAF (Capacity Ava~labllity Factor, Twelve Month Rolhng Average) =

(AE + SME) / PE, where:

AE = Available Energy, stated in Megawatt-hours (MWh), is the amount of
energy associated with the Contract Capacity that ~s available from the
Facility for dispatch and receipt by SPS, regardless of whether SPS
d~spatches Contract Energy for receipt at that level, in the monthly
billing penod and the previous eleven monthly billing periods, tuking
into account all planned and unplanned derat=ngs of the Facihty. The
Contract Cupucity which ]s unavailable for dispatch and receipt by SPS
will be considered to be avuilable for the purposes of determining
Avuiluble Energy when, and only when: (A) the Facility ~s
disconnected from SPS’s system pursuunt to the tnterconnection
Agreement and the d~sconnection is not cuused by actions of Seller or
problems w~th the Facility, (B) the Contruct Cupacity is unavailable due
to SPS’s failure or inubility to supply Acceptable Natural Gas Fuel to
the Fuel Delwery Point; (C) the Contract Cupucity and associated
energy cunnot be delivered by Seller or received by SPS due to an
Emergency, or an event of Force Majeure, affecting SPS’s electric
system; (D) the Contract Capacity and associated energy cannot be
received by SPS at the Point of Delivery due to transmission
constraints affecting SPS’s electric system, (E) the unavailab=lity of the
Contruct Capacity is cuused by, or results from, SPS’s failure to
perform Its obligations under thls PPA; or (F) the Facility cannot
operate because ~t has exhuusted the I~m=ts of the operating
restrictions imposed by any governmentul permit(s) (or any
subsequent umendments thereto) appl~cable to or uffecting the
Facility, provided, that if such permit restnctlon(s) result ~n the
restnct~on of the amount of Contract Energy that is available for
dispatch and receipt by SPS to an amount which ~s less than the
Planned Restricted Energy set forth ~n Section 7 6, then the Contract
Capac=ty shall be considered unava=lable to the extent that Seller
cannot dehver Contract Energy to SPS =n an amount equal to the
Planned Restricted Energy set forth in Section 7 6 W~thout l~m}tlng
the foregoing, the Contract Capacity w=[I be considered to be

10/20!2006 9 19 AM                            29                      5200 016 001
P£A doc

WP/I-4(CD) 
Page 287 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Power Purchase Agreeme~’~"

SME =

unavailable for the purposes of determining Available Energy when,
and to the extent that, Seller is unable to provide or deliver such
Contract Capacity and the associated energy due to an event of Force
Majeure, not on SPS’s system, affecting Seiler or the Facility.
Available Energy shall be calculated as the sum, for all hours m the
billing period, of the amount of energy associated with the Contract
Capacity available during each individual hour.

Scheduled Maintenance Energy, stated in MWh, is the amount of
energy assoc}ated wilh the Contract Capacity that ~s not available from
the Facility for dispatch and receipt by SPS, in the monthly bilhng
period and the previous eleven monthly b~lling periods, due to
Scheduled Outages/Deratings that meet the requirements for credited
Scheduled Maintenance Energy specified ~n Section 10.1. Scheduled
Maintenance Energy shall be calculated as the sum, for all hours ~n the
billing period, of the amount of energy associated with the Contract
Capacity that ~s unavailable dunng each individual hour due to a
Scheduled Outage/Derating that meets the specified requirements for
credited Scheduled Maintenance Energy.

PE Period Energy, stated in MWh, shall be calculated, for the monthly
billing penod and the previous eleven monthty billing pedods, as the
product of the Net Capability and the total number of hours in the
billing period and the previous eleven monthly b~lling periods,

Notwithstandtng the above, for each of the first eleven monthly bllhng penods
after the Commercial Operation Date, CAF shall be determined w~th data from
the monthly billing period ~n question only, rather than Including data from the
previous monthly b~llmg periods

CP : Capacity Price, stated ~n $/kW-menth, as set forth, by Commercial
Operation penod, in the following table.

Commercial Operation Period      Capacity Price
6/1/2008 - 4/30/2033             $7 31

8 2 Payment for D~spatchabllitv. Commencing on the Commercial Operation
Date and subject to the provisions of Exhibit A, including the initial verification of
compliance, SPS shall pay Seller a monthly Dispatchab~lity Payment (prorated to reflect
the actual number of Days of Commercial Operatlon in the first and last monthly billing
penods) based on the following formula:

Monthly Dlspatchab~hty Payment = NC x DAF x $0 25/kW-month, where"

NC = Net Capability (as specified in Section 3 4)
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DAF = Dispatch Ava~labihty Factor: Twelve Month Rolling Average, where the
factor is based on the number of hours the Facility is on AGC by SPS, as
determined by SPS, and the number of hours the Facility ~s on line
adjusted for Ramp Rate Availability. DAF is derived from the following
formula:

DAF = (Hours on-control / Hours on-line) x RAF, where"

Hours on-control = the total number of hours during the monthly
billing period and the preceding eleven monthly
billing periods when the Facility’s generating
unit(s) are receiving and responding to
dispatch pulses transmitted from SPS’s EMCC
Any hour for which SPS requests that the
Contract Capacity be dispatched without AGC
by SPS w~ll be counted as an Hour on-control
so that the ratio of (Hours on-control/Hours on-
hne) w~ll be one (1) for such hour.

Hours on-line

RAF

the total number of hours during the monthly
billing period and the preceding eleven monthly
billing periods when the Faclhty’s generating
unit(s) are synchronized to the interconnected
system and available to generate electnc
energy

Ramp Rate Availab~hty Factor, where RAF Is
determined by the follow~ng table subsequent
to verification testing by SPS as set forth ~n
Exhibit A:

Tested Contract Capacity Ramp Rate Performance RAF
Contract Capacity ramps at a rate which ~s greater than or 1.00
equal to one hundred percent (100%) of the rate set forth
~n Exhibit A under "Dispatchabll~ty Requirements."
Contract Capacity ramps at a rate which is greater than or 0 75
equal to seventy-five percent (75%), but less than one
hundred percent (100%), of the rate set forth In Exhibit A
under "Dispatchabllity Requirements"
Contract Capacity ramps at a rate which ~s greater than or 0.50
equal to fifty percent (50%), but less than seventy4ive
percent (75%), or tbe rate set forth ~n Exhibit A under
"Dlspatchablhty Requirements"
Contract Capacity ramps at a rate which is less than hfty o oo
percent (50%) of the rate set forth ~n Exhibit A under
"Dispatchablhty Requirements."
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Notwithstanding the above, for each of the first eleven monthly billing
periods following the Commercial Operation Date, Hours on-control and
Hours on-hne shall be determined w~th data from the monthly billing period
~n question only, rather than including data from the prewous monthly
billing periods.

8.3 Payment for Energv Tolling.. Commencing on the Commercial Operation
Date, SPS shall pay Seller a monthly Toll~ng Payment for the Contract Energy which is
dispatched by SPS and delivered by Seller to SPS during the billing month. SPS shall
not pay a Tolling Payment for energy scheduled to ethers. If the Heat Rate Adjustment
(’HRA") results in a negative Tolling Payment for any b~/fing month, the negative
balance shall be offset against the payments determined pursuant to Sections 8.1 The
monthly Tolling Payment shall be determined by the following formula:

Monthly Tolling Payment = (E x TP) - HRA, where.

= Contract Energy, stated tn MWh, which ts dlspatched by SPS and
delivered by Seller to SPS dunng the billing month;

TP = Tolling Pnce, which shall be amounts, ~n dollarslMWh set out in Table 8.3;
and

HRA = Heat Rate Adjustment, determined as a dollar amount pursuant to Section
8.4
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Table 8 3 Energy Tolling Price

Tolling
Price

Period Contract Year ($/MWh)
.1 6/1/2008 - 4/30/2009 $1,75
2 5/1/2009-4/30/2010 $1.79
3 5/1/2010 - 4/30/20I 1 $1,83
4 5/1/2011 - 4/30/2012 $1,87
5 5/1/2012 - 4/30/2013 $t.92
6 5/1/2013 -4/30/2014 $1,95
7 5/1/2014 -4130/2015 $2.0t
8 5/1/2015 -4/30/2016 $2.05
9 5/1/2016 - 4/3012017 $2,10
lo 5/1/2017-4/30/2018 $2.15
11 5/1/2018- 4/30/2019 $2.20
12 5/1/2019- 4/30/2020 $2.25
13 5/1/2020 -4/30/2021 $2,30

Tolling
Price

Period Contract Year ($/MWh)
14 5/1/2021 -4/30/2022 $2,35
15 5/1/2022 - 4/30/2023 $2.4"1
16 5/1/2023-4/30/2024 $2,46
17 5/1/2024-4/30/2025 $2.52
18 5/1/2025 - 4/30/2026 $2,58
19 5/1/2026-4/30/2027 $2.64
2o 5/1/2027- 4/30/2028 $2.70
21 5t1/2028-4/30/2029 $2.76
22 5/1/2029- 4/30/2030 $2.82
23 5/1/2030- 4/30/2031 $2.89
24 5/1/2031 -4/30/2032 $2.95
25 5/1/2032 - 4/30/2033 $3.02

8 4 Heat Rate Adlustment to Payments.

(A) If the Actual Net Heat Rate for the Facility is greater than the
Predicted Net Heat Rate, the Heat Rate Adjustment, for the billing month following the
heat rate test until the b~lling month following the next heat rate test, shall be used to
reduce payments to Seller as specified in Section 8.3 and shall be determined by the
following formula:

Heat Rate Adjustment = Fuel Dehvered x Price of Fuel x (1 - (P/A)), where:

"Fuel Dehvered" is the amount of natural gas energy provided by SPS and
consumed by the Facihty to produce the Contract Energy dispatched by SPS and
delivered by Seller to SPS m the billing month, stated ~n MMBtu,

"Price of Fuel" is the average unit cost of the Fuel Delivered, stated in $/MMBtu,
calculated as the total cost of the Fuel Delivered divided by the Fuel Delivered
The total cost of the Fuel Delivered shall include SPS’s actual commodity cost of
the Fuel Delivered; any transportation, handling, natural gas storage and
ancillary natural gas service costs incurred by SPS associated with the Fuel
Delivered; and all natural gas demand charges ~ncurred by SPS associated w~th
the Fuel Dehvered,

"P" is the Predicted Net Heat Rate at the hme of the most recent heat rate test;
and
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"A" ~s the Actual Net Heat Rate for the Fac~hty as determined from the most
recent heat rate test

(B) If the Actual Net Heat Rate for the Facihty is less than mnety-seven
percent (97%) of the Predicted Net Heat Rate, the Heat Rate Adjustment, for the billing
month following the heat rate test until the billing month following the next heat rate test,
shall be used to increase payments to Seller as specified in Section 8.3 and shall be
determined by the following formula.

Heat Rate Adjustment = Fuel Delivered x Commodity Price x (1 - [(P x 0 97)/A]) x 0.50,
where

"Fuel Delivered" ~s the amount of natural gas energy provided by SPS and
consumed by the Facility to produce the Contract Energy d~spatched by SF’S and
delivered by Seller to SPS in the billing month, stated in MMBtu;

"Commodity Price" is the average unit commodity cost of the Fuel Delivered,
stated in $1MMBtu, calculated as SPS’s actual commodity cost of the Fuel
Delivered divided by the Fuel Delivered;

"P" }s the Predicted Net Heat Rate at the t~me of the most recent heat rate test;
and

"A" is the Actual Net Heat Rate for the Facility as determined from the most
recent heat rate test.

(C) If the Actual Net Heat Rate for the Fac~hty is equal to or less than
the Predicted Net Heat Rate, and ~s equal to or greater than ninety-seven percent
(97%) of the Predicted Net Heat Rate, the Heat Rate AdJustment, for the billing month
following the heat rate test until the bdllng month following the next heat rate test, shall
be deemed to be zero dollars ($0 00) for the payment calculations specified ~n Section
8.3.

8.5 Heat Rate Testmq

(A) The Actual Net Heat Rate shall be determined by heat rate testing
at the maximum design load operation for the Facility turbine generator(s), with valves
wide open on the steam generator and sufficient duct fldng to generate 502 MW at
Design Conditions for the Facility ambient conditions during the test, at an ambient
temperature of not less than seventy (70) degrees F, w~th, if applicable, cooling of
intake air, and, If applicable, supplemental fuel firing of 350 MMBtu/hour required to
provide power augmentation and prqduce the maximum design net power generation
from the combined total of the Facility combustion and steam turbine generators for the
Facility ambient conditions during the test. The results of such testing shall be adjusted
to Reference Conditions using the final design correction curves for the Facility
(specifically, the design correction curves retlect~ng expected Facility equipment
performance after all equipment tumng and adjustments have been cornple[ed) to
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determine the Actual Ne( Heat Rate. For the purposes of heat rate testtng and
determination of the Actual Net Heat Rate, (1) fuel input shall be measured at the Fuel
Delivery Point and adjusted, as necessary, for any natural gas fuel consumed by
natural gas-fired equipment that is not used for the d~rect conversion of natural gas fuel
to electric energy as discussed m Section 5.6(A) and (2) eiectnc output shall be
measured at the Point of Delivery. Testing shall be performed In accordance with the
current ASME test code(s) applicable to the Facility generating unit(s), or ~n accordance
with other mutually agreed upon test code(s)lprocedures. Each Party shall have the
right to request and schedule a heat rate test on a Business Day, not more often than
once during any calendar year and upon written notice to the other Party at least one
hundred twenty (120) Days prior to the Day of such test, pursuant to the procedures set
forth in this Section 8.5. Seller shall perform the heat rate test under SPS observation
and concurrence SPS shall have the r~ght to install, during the heat rate test and at
SPS’s expense, any temporary, redundant test equipment complying w~th the governing
test code(s) that SPS deems necessary for the purpose of verifying test measurements
obtained by, or on behalf of, Seller.

(B) Seller shall prepare and submit to SPS for rewew and approval, at
least ninety (90) Days prior to each heat rate test, the proposed heat rate test
procedure. Such test procedure shall include (1) specification of the governing test
code(s), (2) the extent to which the test code(s) will be followed, (3) provisions for
testing, including collection of test data, and (4) methodology for calculating test results,
including the planned method of adjusting the test net heat rate to each of the
Reference Conditions. Seller shall be responsible for the full scope of heat rate testing,
including furnishing the test instrumentation, set-up, data gathering, fuel analysis, data
analysis and the ~ssuance of a final report

(C) Within sixty (60) Days following performance of each heat rate test,
Seller shall provide to SPS for rewew and approval (1) all raw test data, calculations,
fuel analyses and a final test report, ~n written and, to the extent possible, electromc
format, (2) all as-built equipment specifications, correction curves, equations and other
information necessary for review of the heat rate test results which have not been
previously submitted to SPS, and (3) a fully functioning electronic model, In Gate-cycle
or a similar program, that SPS can use to verify Seller’s calculations of, and
adjustments to, test data The final test report shall ~nclude clear and complete
explanations of the calculations resulting in the test net heat rate and the adjustment of
the test net heat rate to the Reference Conditions. Uncertainty, as defined in the ASME
power test codes, shall not be used to adjust heat rate test results.

(D) In connection with any heat rate test, SPS may also require Seller
to perform heat rate testing at up to five (5) SPS specified load points for each possible
Faclhly operating configuration (i e w~th and without supplemental fuel firing and each
simple cycle and combined cycle unit operating mode) for the sole purpose of
developing an accurate dispatch heat rate curve for each possible Fac~hty operating
configuration
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(E) Seller shall notify SPS of any generation equipment tuning and
adjustment that may ~mpact the heat rate performance of the Facility or the accuracy of
the correction curves uttlized to adjust the results of the most recent heat rate test.
Upon such notification, SPS may require Seller to perform addttional heat rate testing of
the Facility and provide new correction curves which reflect the actual post-tuning
condition of the Facility equipment,

(F) Seller shall perform the ~n[t~al heat rate test on or before ninety (90)
days following the Commercial Operation Date, but in no event, later than September
30, 2008 If the in,hal heat rate test is performed after the Commercial Operation Date,
the Actual Net Heat Rate resulting from such ~nlt~al heat rate test shatl apply
retroacbvely from the Commercial Operation Date for the purposes of determining the
Heat Rate Adjustment pursuant to Section 8.4. The heat rate test performed by Seller,
or on behalf of Setter, prior to Se/ter’s acceptance of the Facility’s generating unit(s) and
auxiliary equipment may constitute the initial heat rate test, provided, that such test is
performed in accordance wlth all the requirements for heat rate testing set forth m this
Section 8.5. Notwithstanding the foregoing, tf Seller elects to establish such Facility
equipment acceptance heat rate test as the tn~flal heat rate test under th~s PPA, the
requirement that the heat rate test be performed at an ambient temperature of not less
than seventy (70) degrees F shall be waived for such Initial heat rate test.

8 6 Payment for Turbine Starts. Commencing on the Commercial Operation
Date, (A) SPS shall pay Seller a Monthly Turbine Star Payment or (S) if the Monthly
Turbine Star Payment ~s a negative number, Seller shatl credit SPS a Monthly Turbine
Star~ Payment. The Monthly Turbine Start Payment shall be based on the following
formula,

Monthly Turbine Start Payment = (N1 - N2) x TSP, where:

N1 = Number of Successful Facility Starts during the billing month,

N2 = Number of Unsuccessful Facihty Starts during the billing month; and,

TSP = Turbine Start Pnce, which shall be the amounts, in dollars per turbine start
set out in Table 8.6,
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Table 8 6

$ per
Facility

Period Contract Year Start
1 6/1/2008 -4/30/2009 $4°000.00
2 5/1/2009 - 4/30/2010 $4,000.00
3 5/1/20t0 - 4/30/2011 $4,080.00
4 5/1/2011 -4/30/2012 $4,160,00
5 5/1/2012 - 4130/2013 $4,240.00
6 5/1/2013 -4/30/2014 $4,330,00
7 5/1/2014 - 4/30/2015 $4,400.00
8 5/1/2015 -4/30/2016 $4,500.00
9 5/1/2016 -4/30/2017 $4,590.00
10 5/1/2017 -4/30/2018 $4,680.00
11 5/1/2018 -4/30/2019 $4,780.00
12 5/1/2019 -4/30/2020 $4,870.00
13 5/t/2020 -4/30/2021 $4,970.00
14 5/1/2021 -4/30/2022 $5,070.00
15 511/2022 -4/30/2023 $5,170.00
t6 5/1/2023 -4/30/2024 $5,280.00
17 5/1/2024 -4/30/2025 $5,360.00
18 5/1/2025 -4130/2026 $5,490.00
19 5/1/2026 - 4/30/2027 $5,600,00
2O 5/1/2027 ~4/30/2028 $5,710.00
21 5/1/2028 -4/30/2029 $5,830.00
22 5/1/2029 - 4/30/2030 $5,940,00
23 5/1/2030 - 4/30/2031 $6,060.00
24 5/1/2031 - 4/30/2032 $6,180,00
25 5/1/2032 - 4/30/2033 $6,300.00

Article 9 - Billing and Payment

9.1 Billln9 Statement and Invoices.

(A) The monthly b~thng period shall be the calendar month No later
than ten (10) Business Days after receiving the information specified in Sections 10 3
(B) and 13 5, SPS shall pro~.de to Seller, hy first-class mal!. a statement showing the
payment amount due Seller by SffS for the sarv~ccs prowded by Seller and purchased
by SPS, under th~s PPA, duung the prevlods calendar month billing period The
s[atemenl w~ll show metered energy from the Facility all b~lhng parameters, ra[es and
factors, and any other data reasonably perlment [o the calculahon of monthly payments
due [o Seller SPS shall not be llml~.ed to SeIler’s raported operational data tn
calculabng the mon[hly payment(s), and SPS may m4ke that calc~lahon o~ [he basis ol-
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all ~nformation available to SPS, Including results of seasonal capacity tests, results of
ramp rate tests, and Facility responses to requests for changes ~n operation.

(B) After receiving the statement of payments due Seller provided by
SPS pursuant to Section 9.1(A), Seller shall provide to SPS, by first-class mail, an
invoice for the amount due Seller by SPS, under this PPA, for the billing penod covered
by the statement If Seller disputes any amount ~n the statement provided by SPS,
Seller shall include with Seller’s invoice an explanation of the ~tems ~n dispute, as well
as all supporting documentation upon which Seller relies to dispute the SPS statement.
Billing disputes shall be resolved in accordance w~th Section 9.5.

9.2 Metered Billin.q Data. All bltllng data based on metered deliveries to SPS
shall be collected by the Electric Metenng Device(s) in accordance with Article 5.

9.3 Reactive Power Service Compensation. The Parties recognize that,
although Seller’s obhgatlon to provide reactive power service from the Facility to the
Intemonnect]on Provider’s System and any compensation Seller receives for such
reactive power service are to be set forth In a free-standing agreement(s) separate from
this PPA, the compensation that Seller receives from SPS under this PPA ~ncludes full
compensation for Seller’s fixed and variable costs for prowd~ng such reactive power
service Therefore, Seller shall credit SPS as an offset to Seller’s monthly invoice for
any compensation that Seller receives, apart from that provided under this PPA, for the
prows~on of reactive power service from the Facility dunng the Term. Such credit shall
differentiate, if possible, between compensation for the fixed costs and the vanable
costs of providing reactive power service

9.4 ~. Unless otherwise specified hereto, payments due under th~s
PPA shall be due and payable by check or by electronic funds transfer, as designated
by the owed Party, on or before the fifteenth (15th) Business Day following receipt of
the billing ~nvo~ce. Remittances received by mail will be considered to have been paid
when due ~f the postmark indicates the payment was ma~led on or before the fifteenth
(15th) Business Day following receipt of the billing ~nvolce. If the amount due is not
pa~d on or before the due date, a late payment charge shall be appI~ed to the unpaid
balance and shall be added to the next billing statement. Such late payment charge
shall be calculated based on an annual interest rate equal to one hundred twenty-five
percent (125%) of the LIBOR three month rate published on the date of the invoice in
The Wall Street Journal (or, if The Wall Street Journal is not published on that Day, the
next succeeding date of publication) If the due date occurs on a Day that is not a
Business Day, the late payment charge shall begin to accrue on the next succeeding
Business Day.

9 5 Billing Disputes Either Party may dispute invoiced amounts, but shall pay
to the other Party at least the undisputed portion of invoiced amounts on or before the
invoice due date. To resolve any b~lhng d~spute, the Parties shall use the procedures
set forth in Sectton 13.9. When the b~lhng dispute ~s resolved, the Party owing shall pay
the amount owed w~th~n five (5) Business Days of the date of such resolution, w~th late
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payment =nterest charges calculated on the amount owed In accordance with the
prows~ons of Section 9 4. SPS at any time may offset against any and all amounts that
may be due and owed to Seller under this PPA, any and all undisputed amounts,
including damages and other payments, that are owed by Seller to SPS pursuant to this
PPA or are past due under other accounts Seller has wRh SPS for other services.
Undisputed and non-offset portions of amounts invoiced under th~s PPA shall be paid
on or before the due date or shall be subject to the late payment interest charges set
forth }n Secbon 9.4

Article 10 - Operations and Maintenance

10.1 Scheduled Maintenance

(A) Seller shall provide a schedule of the expected Scheduled
Outages/Deratings for the Facility ("Maintenance Schedule") for the first Commercial
Operation Year prior to February 1, 2008. Thereafter, on or before every February 1st,
Seller shall submit an annual Maintenance Schedule for the next successive
Commercial Operation Year; each scheduled outage shall include the start t=me and
expected duration of the outage. On or before February 1, 2009, and every February
1st thereafter, Seller shall also supply a long-term Maintenance Schedule that will
encompass the following four Commercial Operabon Years. Any change m the annual
Maintenance Schedule, by either Party, shall be furnished to the other Party w~th
reasonable advance notice. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:

Scheduled Outaqe Expected Durabon
(1) Less than 2 Days
(2) 2 to 5 Days
(3) Major overhauls (over 5 Days)

Advance Notice Required
at least 24 hours
at least 7 Days
at least 90 Days

(B) Seller shall not schedule any maintenance outages for the Facility,
excluding outages associated w~th Emergencies and Forced Outages, during any
Business Day of an On-Peak Month w~thout the prior written approval of SPS.

(C) SPS shall prowde Seller the opportunity to use three hundred forty
seven thousand nine hundred (347,900) hours of Scheduled Maintenance Energy
(SME) during each Commercial Operation Year as a credit towards Seller’s Capacity
Avaitablhty Factor (CAF) pursuant to the payment calculabon specified in Section 8 1,
provided, that such SME ~s scheduled in advance w~th SPS pursuant to th~s Article and
approved In writing by SPS prior to Seller’s use of such SME. If Seller uses less [hart
three hundred forty seven thousand rune hundred (347,900) hours of SME in a
Commercial Operation Year, Seller may carry over for use m the next Commerc=al
Operation Year unused SME as add=tlonal credit towards Seller’s CAF during the next
Commercial Operation Year, provided, that such SME carried over shall also be
scheduled ~n advance w~th SPS pursuant to thts Art=c]e and approved =n wntlnq by SPS
10/20/2006 919AM 39 5200 016 OOI 16 CEM
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prior to Seller’s use of such SME, and prov}ded further, that the total SME per MW of
Net Capability that may be accumulated by Seller for use in any Commercial Operation
Year, beglnmng with the second Commercial Operation Year and Includzng carry over
SME, shall not exceed four hundred thirty four thousand eight hundred eighty (434,880)
hours of SME for that Commercial Operation Year. SME may not be advanced from
future Commercial Operation Years.

(D) To the extent practicableand consistent w~th other prowsions of
thls PPA, Scheduled Outages/Deratlngs shall be coordinated between the Parties and
shatl be scheduled to take place during calendar months that are not On-Peak Months.
Notwithstanding the foregoing, SPS shall have the right to change the start date of any
Scheduled Outage/Derating proposed by Seller ~n the Maintenance Schedule prowded
to SPS pursuant to Section t0.1(A); provided, that (i) the changed start date must be
within forty-five (45) Days, earlier or later, of the start date set forth for such
outage/deratmg in the most recent Maintenance Schedule provided by Seller; and (it)
Seller ~s able to reschedule ~ts maintenance personnel and contractors w~thout any
material adverse impact to Seller.

(E) Not less than twelve (12) hours prior to commencement of any
planned maintenance outage for the Facility previously scheduled by Seller or SPS in
accordance with Sections 10 I(A) through 10.t(D), SPS may request, by phone, that
Seller defer such scheduled maintenance. Subject to Good Utility Prachce, Seller shall
use commercially reasonable efforts to comply with any such request and reschedule
such deferred maintenance to a subsequent date mutually agreed upon between the
Parties. In connection with any such request by SPS for deferral of scheduled
maintenance, Seller shall prowde to SPS, in advance, a non-binding good fatth
estimate of the incremental direct costs to be incurred by Seller in order to comply with
such request. If SPS desires Seller to incur such incremental costs at SPS’s expense,
SPS shall promptly advise Seller to that effect. Seller may then invoice SPS for, and
SPS shall pay Seller for, all of the actual incremental direct costs ~ncurred by Seller in
connection with such deferral and rescheduling of maintenance.

10 2 Facihty Operation. Seller shall staff, control, and operate the Faclhty
consistent at all times with Good Utility Practice(s) and the Operating Procedures
developed pursuant to Section 10.5. Personnel capable of starting, operating, and
stopping the Facility shall be continuously available, e~ther at the Facility or capable of
being at the Fac~hty on no more than thirty (30) minutes notice, and shall be
continuously reachable by phone or pager Seller shall staff, control, and operate the
Facility consistent at all times with Good Utility Practice(s) and the Operating
Procedures developed pursuant to Section 10.5 Personnel capable of starting,
operatirlg, and stopping the Facility shall be continuously available at the Facility dunng
all hours of every Day during Commercial Operation

10.3 Outage and Performance Reportm,q Seller shall comply with all current
SPS, NERC, and SPP generating unit outage reporting requirements, as they may be
revised from time to time, and as they apply to the Facility, ~ncluding the following"
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(A) When Forced Outages occur, Seller shall notify SPS’s EMCC of
the existence, nature, start time, and expected duration of the Forced Outage as soon
as practical, but ~n no event later than one (1) hour after the Forced Outage occurs.
Seller shall immediately ~nform SPS’s EMCC of changes ~n the expected duration of the
Forced Outage unless relieved of this obligation by SPS’s EMCC for the duration of
each Forced Outage; and

(B) Seller shall report to SPS information on Facility performance
dunng a calendar month within five (5) Business Days after the end of the calendar
month. For each turbine generator, and using definitions prowded by, and/or consistent
with, the NERC Generation Ava~labihty Data System ("GADS") Manual, or any
successor document, the data reported shall include planned derated hours, unplanned
derated hours, average derated kW from Net Capab~hty during the derated hours,
scheduled maintenance hours, average derated kW dunng scheduled maintenance
hours, the number of turbine starts, hours on-control and hours on-line.

10.4 Seasonal Net Dependable Capability SPS has certain planning,
operating and reporting requirements that require the establishment of the seasonal net
dependable capability for the Facility. Seller represents its best projection of the
Facility’s summer net dependable capability to be 526 MW and the Facility’s w~nter net
dependable capability to be 560 MW. To determine the seasonal net dependable
capability of the Fac~hty, Seller shall cause both a summer and winter seasonal capac}ty
test of the Fac~hty ("Test") to be performed in accordance with the procedures identified
~n SPS’s Seasonal Capacity Test Requirements for Small Power Producers and
Cogenerators, as such may be modified by SPS from time to time and the appropriate
SPP criteria A copy of the current Seasonal Capacity Test Requirements for Small
Power Producers and Cogenerators Is attached hereto as Exhibit E. Seller shall cause
the applicable initial summer or winter Test to be performed wr[hin sixty (60) Days
following the Commercial Operation Date. Subsequent to the Commercial Operation
Date and pnor to the first anniversary of the Commercial Operation Date, the other
applicable summer or winter Test shall be conducted. Each Party shall bear its own
costs of conducting an initially scheduled Test, but If a subsequent or rescheduled Test
Is required, such subsequent or rescheduled Test shall be at Seller’s expense ~n
accordance with Exhibit E. A Test result shall not change the Net Capability.

10 5 Operatinq Committee and Operat ncl Procedures.

(A) SPS and Seller shall each appoint one representative and one
alternate representative to act in matters relating to the Parties’ performance obligations
under this PPA and to develop operating arrangements for the generation, delivery and
receipt of electric capacity and energy hereunder Such representatives shall constitute
the Operating Committee The Parties shall notify each other ~n wntlng of such
appointments and any changes thereto The Operating Committee shall have no
authority to modify the terms or condthons of this PPA
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(B) Prior to the Commercial Operation Date, the Operating Committee
shall develop mutually agreeable wntten Operating Procedures which shall ~nclude
method of day-to-day communications; metering, telemetenng, telecommunications,
and data acquisition procedures; key personnel list for applicable SPS and Seller
operating centers, operations and maintenance scheduhng and reporting; da@ capacity
and energy reports; unit operations log; and such other matters as may be mutually
agreed upon by the Parttes.

10.6 Access to Facility Appropriate representatives of SPS shall at all
reasonable times, including weekends and mghts, and with reasonable prior notice,
have access to the Fac~hty to read meters and to perform all inspections, maintenance,
service, and operational reviews as may be appropriate to factlitate the performance of
this PPA Wh~le at the Facility, such representatives shall observe such reasonable
safety precautions as may be required by Seller and shall conduct themselves in a
manner that will not interfere with the operation of the Facility.

10.7 Rehability Standardsl Seller shall operate the Facihty in a manner that
complies with all nat~0nal and regional reliability standards, Including standards set by
SPP, NERC, the FERC, and the NMPRC, or any successor agencies setting reliability
standards for the operation of generation facilities. To the extent that Seller or the
Facility contnbutes in whole or in part to actions which result in monetary penalties
being assessed to SPS by SPP, NERC, or any successor agency, for lack of
compliance with rehab~l~ty standards, Seller shall reimburse SPS for its share of such
monetary penalties.

Article 11 - Security for Performance

11.1 Security Fund.

(A) Seller shall establish, fund, and maintain a Secunty Fund, pursuant
to the provisions of th~s Article 11, which shall be available to pay any amount due SPS
pursuant to this PPA, and to provide SPS secunty that Seller wtll construct the Faclhty
to meet the Construction M~lestones. The Security Fund shall also provide security to
SPS to cover damages should the Facility fa~l to achieve the Commercial Operation
Date or otherwise not operate in accordance w~th this PPA. Seller shall t~mely establish
the Secunty Fund at a level of seventy five million five hundred thousand dollars
($75,500,000) within seven (7) days after receipt of all Facility Construction Permits in
accordance with the t~mellne set out in the Construction M~lestones, and shale maintain
the Security Fund at such required level throughout the remainder of the Term. Seller
shall replenish the Secunty Fund to the level required ~n Exhibit B within fifteen (15)
Buslness Days after any draw on the Security Fund by SPS Prior to receipt of all of the
Facility Construction Permits, Seller shall make Facility ~nvestments in material
accordance with the Facility capital expenditure budget attached hereto as Exhibit J and
provide to SPS evidence of those ~nvestments satisfactory to SPS If Seller fails to
make such Faclhty ~nvestments, then within seven (7) Days after the last Day of the
month In which the missed scheduled Fac~hty investment(s) should have been made,
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Seller shall estabhsh the Security Fund at a level of seventy-five million five hundred
thousand dollars ($75,500,000). For purposes of th~s paragraph 11.1(A), "FaclNy
Construction Permits" means all governmental permits required to lawfully begin
construction of the Facihty. The table below sets out the Faclhty Construction Permits.

PERMIT ISSUING AGENCY
PSD Construction Air Permit NMED-AQB
Locat]onlSite Permit NMPRC
NPDES general storm water d~scharge EPA Region6
permit from Construction Site NMED-SWQB

(B) . In addition to any other remedy available to it, SPS may, before or
after termination of this PPA, draw from the Security Fund such amounts as are
necessary to recover amounts owing to ~t pursuant to th~s PPA, as provided in this F’PA,
SPS may draw all or any part of such amounts due to ~t from any form of security to the
extent available pursuant to this Section 11.1, and from all such forms, and in any
sequence SPS may select. Any fMure to draw upon the Security Fund or other security
for any damages or other amounts due to SPS shall not prejudice SPS’s rights to
recover such damages or amounts in any other manner SPS may draw upon the
Security Fund (1) for any uncured Seller’s Event of Default, provided that Seller has not
tendered sums necessary to cure the default, (2) for Seller’s failure to pay Delay
Damages within 10 Days of the presentation by SPS of a wntten claim for such Delay
Damages to Seller; (3) after the Commercial Operation Date, damages associated with
Replacement Power Costs w~thin 10 Days of presentation by SPS of a written claim for
such Replacement Power Costs; (4) for any amount owed by Seller to SPS for
Indemnity in amounts determined pursuant to Section 17(D) of this PPA; and (5) in
accordance with the provisions of Section 12.8(0) and Section 12.12.

(C) The Security Fund shall be maintained at Seller’s expense, shall be
originated by or deposited in a financial institution or company ("issuer") acceptable to
SPS, and shall be m the form of one or more of the following instruments Seller may
change the form of the Security Fund at any time and from t~me to time upon
reasonable pdor notice to SPS, but the Secunty Fund must at all times be comprised of
one or any combination of the following:

(1) An irrevocable standby letter of credit or a performance
bond, in form and substance acceptable to SPS, from an Issuer with a senior
unsecured long-term credit rating (unenhanced by third-party support) equivalent to A-
or better as determined by both Standard & Poor’s and Moody’s (or If either one or both
are not available, equivalent ratings from alternate rating sources acceptable to SPS).
In addition, if such unsecured credit rating of the Issuer B exactly equivalent to A-. the
Issuer must not be on credit watch or have a negative outlook by a rating agency.
Security provided m this form shall be consistent w~th this PPA and include a provision
for at least thirty (30) Days advance notice to SPS of any expiration or earlier
termination of the security so as to allow SPS sufficient time to exerclse ~ts nghts under
sa~d secunty if Seller fails to extend or replace the security The form of such security
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must meet SPS’s requirements to ensure that claims or draw-downs can be made
unilaterally by SPS ~n accordance with the terms of this PPA Such security must be
~ssued for a minimum term of three hundred and s~xty (360) Days Seller shall cause
the renewal or extension of the security for add]bonal consecutive terms of three
hundred and sixty (360) Days or more (or, if shorter, the remainder of the Term of th~s
PPA) no later than thirty (30) Days prior to each expiration date of the security. If the
security is not renewed or extended as required here~n, SPS shall have the right to draw
immed~ately upon the security and to place the amounts so drawn, at Seller’s cost and
with Seller’s funds, ~n an interest bearing escrow account ~n accordance with Secbon
11.’1(C)(2), until and unless Seller provides a substitute form of such security meeting
the requirements of this Article 1I. Security m the form of an irrevocable standby letter
of credit shall be governed by the Umform Customs and Practice for Documentary
Credits (’1993 Revision), International Chamber of Commerce Brochure No 500 {the
"UCP"), except to the extent that the terms hereof are ~nconsistent w~th the provisions of
the UCP, ~nclud~ng Articles 13(b) and 17 of the UCP, ~n which case the terms of the
Letter of Credit as follow shall govern:

"With respect to Article 13(b) of the UCP, the Issuing Bank shall have a
reasdnable amount of time, not to exceed three (3) banking days following
the date of its receipt of documents from the beneficiary, to examine the
documents and determine whether to take up or refuse the documents
and to inform the beneficiary accordingly.

In the event of an Act of God, riot, civil commotton, insurrection, war or
any other cause beyond our control that interrupts our business
(collectively, an "Interruption Event") and causes the place for
presentation of this Letter of Credit to be closed for business on the last
day for presentation, the expiry date of this Letter of Credit will be
automatically extended without amendment to a date thirty (30) calendar
days after the place for presentation reopens for business."

(2) Umted States currency, deposited w~th Issuer in which SPS
holds a first and exclusive perfected secunty interest, either (a) In an account under
which SPS is designated as beneficiary with sole authonty to draft from the account or
otherwise access the security or (b) held by Issuer as escrow agent with instructions to-
pay claims made by SPS pursuant to this PPA, such instructions to be in a form
satisfactory to SPS. Security prowded in this form shall include a requirement for
immediate notice to SPS from Issuer and Seller ~f the sums held as secunty in the
account or trust do not at any t~me meet the required levet for the Secunty Fund as set
forth in th~s Section I’1.1. Funds held in the account may be deposited ~n a money-
market fund, short-term treasury obligations, ipvestment-grade commemiat paper and
other hqu~d investment-grade investments w{th matunbes of three.months or less, w~th
all investment income thereon to be taxable to, and to accrue for the benefit of, Seller
After the Commercial Operation Date is achieved, annual account sweeps for recovery
of interest earned by the Secunty Fund shall be altowed by Seller. At such braes as the
balance m the escrow account exceeds the amount of Seller’s obhgat~on to provide
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security hereunder, SPS shall remit to Seller on demand any excess ~n the escrow
account above Seller’s obligations; and/or

(3) A guarantee, in form and substance satisfactory to SPS,
from an Issuer with a senior unsecured credit rating (unenhanced by third-party
support) equivalent to BBB+ or beiter as determined by both Standard & Poor’s and
Moody’s (or if either one or both are not available, equivalent ratings from alternate
rating sources acceptable to SPS). In addition, ~f such senior unsecured credit rating of
the issuer ~s exactly equivalent to BBB+, the Issuer must not be on credit watch or have
a negative outlook by a rating agency.

(D) SPS may re-evaJuate from time to brae the value of a}l non-cash
security posted by Seller for passible downgrade or for other negative circumstances. If
SPS has commercially reasonable grounds to believe that there has been a material
adverse change In the creditworthiness of the Issuer, then Seller shad be required to
convert the Security Fund instrument provided by such Issuer to a Security Fund
instrument meeting the criteria set forth in either Section 11.1(C)(1) or Section
11 1(C)(2) no later than thirty (30) Days after receiving notice from SPS that such
conversion of the Secuety Fund instrument is required pursuant to this Section 11 1 (D).

(E) Promptly following the end of the Term and the completion of all of
Seller’s obligations under this PPA, SPS shall release the Security Fund (including any
accumulated Interest, if applicable) to Seller.

(F) Seller shall relmburseSPS for the incremental direct expenses
Oncludlng the reasonable fees and expenses of counsel) incurred by SPS in connection
w~th the preparation, negotiation, execution and/or release of any security ~nstruments,
and other related documents, used by Seller to estabhsh and maintain the Security
Fund pursuant to Seller’s obl~gations under this Section 11.1.

11 2 Additional Secunt.y.

(A) Prior to the Commercial Operation Date, Seller and/or SPS, as the case may be,
shall execute and record, as appropnate, separate agreements, documents, or
instruments under which Seller will provide SPS, In a form reasonably acceptable to
SPS and the Facility Lender, with fully p~rfected subordinated security interest(s),
and/or mortgage lien (collectively the "Subordinated Mortgage") tn the Facility and in
any and all real and personal property rights, contractual rights, or other rights that
Seller acquires in order to construct and/or operate the Facility. The Subordinated
Mortgage shall be given to secure Seller’s continuing performance and any amounts
that may be owed by Seller to SPS pursuant to th~s PPA, Including any damages
excluded from the hmitation on Seller’s habllity for the l~m~ted purposes set forth in
Sections ~2 7(A) through (F) Seller agrees, and shall cause the Facility Lender to
agree and the F~nancing Documents to provide, (’1) that the hen of such Subordinated
Mortgage shall be subordinate to the hen of the Facility Lender and (2) that, as long as
SPS is not ~n matenal default of ~ts obligations under this PPA, the Fac~hty and any
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party taking possession of the Facility through the exercise of the Faclhty Lender’s
rights and remedies shall remain subject to the terms of this Agreement (Including the
obligation to reinstate the Subordinated Mortgage, subject to the terms of this Section
11.2, follow~ng any foreclosure by the Factlity Lender) and shall assume all of Seller’s
obligations hereunder, both prospective and accrued, Including the obhgation to cure
any then-existing defaults capable of cure by performance or the payment of money
damages The collateral secured by the Subordinated Mortgage shall not include the
pledge, assignment, or other interest in any stock or ownership interest in Seller;
provided that Seller shall not pledge or assign, or cause or permit to be pledged or
assigned, any stock or ownership interest In Seller as collateral to any party other than
the Fac~l~ty Lender without the prior consent of SP8.

(B) SPS agrees to cooperate w~th Seller and diligently negotiate ~n
good faith, at Seller’s request, to estabhsh the form of these agreements and to execute
and deliver such agreements as reasonably necessary to enable Seller to meet the
Construction M~lestones. The Parties shall confirm, define, and perfect such
Subordinated Mortgage by execut=ng, filing, and recording, at the expense of Seller, the
Subordinated Mortgage. In addition, Seller agrees to execute and file such Uniform
Commerc{al Code financing statements and to take such further action and execute
such further instruments as shall reasonably be required by SPS to confirm and
continue the validity, priority, and perfection of the Subordinated Mortgage. The
granting of the Subordinated Mortgage shall not be to the exclusion of, nor be
construed to limit, the amount of any further claims, causes of action or other rights
accruing to SPS by reason of any breach or default by Seller under th=s PPA or the
early termination of this PPA as provided for here=n. The Subordinated Mortgage shall
be discharged and released, and SPS shall take any steps reasonably required by
Seller to effect and record such discharge and release, upon the expiration of the Term
of th{s PPA, including any extension of the Term, and satisfaction by Seller of all
obligations hereunder.

(C) The Subordinated Mortgage shall provide that if SPS acts to obtain
title to the Facility pursuant to the interests prowded by Seller pursuant to Section
11.2(A), Seller shall take all steps necessary to transfer all permits and licenses
necessary to operate the Facility to SPS, and shall diligently prosecute and cooperate
in these transfers.

(D) Seller shall reimburse SPS for the incremental direct expenses
(including the reasonable fees and expenses of counsel) incurred by SPS in connection
w~th the preparation, negotiation, execution, and/or the discharge and release of the
Subordinated Modgage and any related documents.

Article 12 - Default and Remedies

12 1 Events of Default of Seller
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(A) Any of the following shall constitute an Event of Default of Seller
upon its occurrence and no cure period shall 6e apphcable:

(1) Seller’s dissolution or liquidation;

(2) Seller’s assignment of this PPA or any of its rights hereunder
for the benefit of creditors (except for an assignment to the Facility Lender as secunty
under the Financing Documents as permitted by th~s PPA);

(3) Seller’s fil~ng of a petition in voluntary bankruptcy or
insolvency or for reorganization or arrangement under the bankruptcy laws of the
United States or under any insolvency act of any state, or Seller voluntarily taking
advantage of any such law or act by answer or otherwise,

(4) The sale by Seller to a third pad.y, or d~version by Seller for
any use, of Contract Capacity or Contract Energy committed to SPS by Seller other
than in m~tlgatlon of damages for any breach by SPS of this Agreement; and/or

(5) Seller’s actual fraud, waste, tampering with SPS-owned
fac~htles, or other matedal intentional misrepresentation or m~sconduct in connection
with th~s PPA and/or the operation of the Facility.

(B) Any of the following shall constitute an Event of Default of Seller
upon its occurrence but shall be subject to cure within thirty (30) Days after the date of
written notice from SPS to Seller and the Fac~hty Lender as provided for in Section
131

(1) Seller’s failure to estabi~sh and maintain the funding of the
Security Fund in accordance with Article 11,

(2) Seller’s Abandonment of construction or operation of the
Facility;

(3) Seller’s failure, after the fifteenth (15~) full month following
the Commercial Operation Date, to maintain a CAF, pursuant to Section 8 1, greater
than sixty percent (60%) on a twelve-month rolling average basis; prowded, that to the
extent such failure of performance is attributable to an event of Force Majeure, the
contribution of such event of Force Majeure to such failure of pedormance shall be
eliminated from the CAF calculation for the purposes of, and only for the purposes of,
establishing an Event of Default of Seller pursuant to th~s Section 12.1(B)(4), and
prowded further, that the event of Force Majeure contnbuting, in whole or in part, to
such failure of performance is subject to the provisions of Section 14.3;

(4) Seller’s failure to maintain In effect any agreements required
to deliver the Contract Capacity and Contract Energy to the Point of Delivery pursuant
to Section 5 1, ~ncludtng the Interconnectlon Agreement,
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11 2; and/or
(5) Seller’s failure to comply with the requirements of Section

(6) Seller’s failure to comply with any other material obhgation
under this PPA, which would result in a material adverse impact on SPS.

(C) Seller’s failure to meet the Construction M~lestone(s) shall
constitute an Event of Default of Seller upon its occurrence but shall be subject to cure
w~thin forty-five (45) Days after the date of written notice from SPS to Seller and the
Facility Lender as provided for ~n Section 13.1; provided, however, that Seller and
Facility Lender shall have an additional one hundred five (105) Day period to achieve
the Commercial Operation Date, prowded that, on or before the expiration of the ~nitial
forty-five (45) Day period, an independent engineer, mutually agreed to by the Parties,
retained by SPS and paid for by Seller, prowdes a written opinion to SPS stating that
Seller’s plan for achieving the Commercial Operation Date is reasonably achievable
within such additional one hundred five (105) Day cure period, plus the cure period
referenced in Section 12.2. This prowslon would allow for a total cure period of one
hundred fifty (150) Days, not including the Facility Lender cure period referenced in
Section 12.2 ~f atl conditions of th~s Section are met. Subject to the Ilmltation on
damages set forth ~n Section 12.7, Delay Damages under Section 12 5(A) shall
continue accruing until the occurrence of one of the following events: (1) the
Commercial Operation Date is achieved or (2) this PPA is terminated.

(D) Any of the following shall constitute an Event of Default of Seller
upon its occurrence but shall be subject to cure within s~xty (60) Days after the date of
written notice from SPS to Seller and the Factlity Lender as provided for in Section
13.1:

PPA;
(1) Seller’s failure to make any payment required under this

(2) Seller’s assignment of this PPA, or any direct or indirect
change of contrdl of Seller, or Seller’s sale or transfer of its Interest, or any part thereof,
~n the Fac~hty, except as permitted in accordance w~th Article 19;

(3) Any representation or warranty made by Seller in thls PPA
shall prove to have been false or misleading in any material respect when made or
ceases to remain true during the Term if such cessation would reasonably be expected
to result ~n a material adverse impact on SPS, and/or.

(4) The flhng of an ~nvoluntary case in bankruptcy or any
proceeding under any other ~nsolvency law against Seller as debtor or ~ts parent- or any
other Aff[t[ate that could matenally ~mpact Seller’s ab~hty to perform ~ts obligations
hereunder; provided, however, that Seller does not obtain a stay or dismissal of the
fihng w~thin the" cure penod
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12 2 Facility.Lender’s Right to Cure Default of Seller. Seller shall provide SPS
w~th a notice identifying the Facility Lender and prowding appropriate contact
information for the Facility Lender. Following receipt of such notice, SPS shall provide
notice of any Event of Default of Seller to the Facility Lender, and SPS will accept a
cure to an Event of Default of Seller performed by the Facility Lender, so long as the
cure is accomplished within a reasonable cure period after Seller’s cure period set forth
in Section 12,1 (C), but not to exceed one hundred twenty (I20) Days

12.3 ~ Component Mechanical Failure Ric!ht to Cure. To the extent Seller
falls to achieve the Construction Milestone(s) by the end of the cure periods afforded in
Sections 12.1 and 12.2 caused solely by the destruction or failure of a Key Component
(resulting in the necessity for replacement or material repair of such Key Component)
through no fault of the Seller, which results in a failure to satisfy any of the conditions
set forth In Section 4.7 and so tong as at least part of the Facility has been accepted
under Section 4.9, the Seller and the Facility Lender, as the case may be, will be
granted an additional ninety (90) days to cure the failure to the Key Components and
achieve the Commercial Operation Date. Subject to the limitations on damages set
forth ~n Section 12 7, Delay Damages under Section 12 5(A) shall continue accruing
until the occurrence of the following events: (1) the Commercial Operation Date is
achieved, or (2) this PPA ts terminated For avoidance of doubt, claims under this
Section 12 3 cannot later be claimed as Force Majeure.

12.4 Events of Default of SPS,

(A) Any of the following shall constitute an Event of Default of SPS
upon ~ts occurrence and no cure period shall be apphcable:

(1) SPS’s d~ssolutlon or hquldatlon provided that division of SPS
into multiple entities shall not constitute dissolution or I~qu~datlon;

(2) SPS’s assignment of this PPA or any of its rights hereunder
for the benefit of creditors; and/or

(3) SPS’s fll~ng of a petition in voluntary bankruptcy or
~nsolvency or for reorganization or arrangement under the bankruptcy laws of the
United States or under any insolvency act of any State, or SPS voluntarily taking
advantage of any such law or act by answer or otherwise

(B) SPS’s failure to comply w~th any other material obligation under this
PPA, which would result ~n a matenal adverse ~mpact on Seller, shall consbtute an
Event of Default of SPS upon ~ts occurrence but shall be subject to cure within thirty
(30) Days after the date of wntten notice from Seller to SPS as provided for m Section
13.1.
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(C) Any of the following shall constitute an Event of Default of SPS
upon ~ts occurrence but shall be subject to cure within sixty (60) Days after the date of
written notice from Seller to SPS as provided for ~n Section 13 1:

(1) SPS’s failure to make any payment due hereunder (subject
to SPS’s rights with respect to disputed payments under Section 9.5 and net of
outstanding damages.and any other rights of offset that SPS may have pursuant to this
PPA),

(2) The filing of an Involuntary case in bankruptcy or any
proceeding under any other ~nsolvency law against SPS that could materially ~mpact
SPS’s ability to perform ~ts obligations hereunder, provided, however, that SPS does
not obtain a stay or d~smissal of the filing within the cure period;

(3) SPS’s assignment of this PPA, except as permitted in
accordance with Article 19; and/or

(4) Any representation or warranty made by SPS in this PPA
shall prove to have been false or misleading m any material respect when made or
ceases to remain true dunng the Term if such cessation would reasonably be expected
to result in a material adverse ~mpact on Seller.

12 5 Damaqes Pnor to Termination. Upon the occurrence of an Event of
Default, and subject ~n each case to the limitation on damages set forth ~n Section 12.7,
the non-defaulting Pady shall have the right to collect damages accruing pnor to the
termination of th~s PPA from the defaulting Party as set forth below, and the payment of
any such damages accruing prior to the cure of an Event of Default shal~ constitute a
part of the cure

(A) Delay Damages.

(1) If Seller fails to meet any Construction Milestone set forth ~n
Exhibit B, subject to extension for Force MaJeure or delay attributable to SPS under
Section 14 4, Seller shall pay damages to SPS on account of such delay ("Delay
Damages") in the amounts specified below:

DELAY
Failure to meet any Construction
Milestone set forth in Exhibit B,
except for Commercial Operation
Milestone
Failure to meet the Commercial
Operation M~lestone set forth ~n
Exhtb~t B

DELAY DAI~IAGES
$5 per MW of Net Capability per
Day

$200 per MW of Net Capabthty per
Day dunng On-Peak Months, and,
$100 per MW of Net Capability per
Day during months other than On-
Peak Months
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(2) All Delay Damages shall beg~n to accrue on the Day after
the applicable missed Construction Milestone and shall continue to accrue until the
result specified for such Construction Milestone is achieved Delay Damages shall be
payable in lieu of actual damages accrued for the period during which Delay Damages
are assessed. AI~ Delay Damages shall be cumulattve.

(3) Notwithstanding the foregoing, if Seller meets the
Commercial Operation Milestone, all Delay Damages paid by Seller to SPS based upon
a failure to meet one or more earlier Construction Milestones, less any expense
amounts incurred by SPS pursuant to Section 12.8, shall be refunded to Seller, without
interest, w~th payments due Seller for the first monthly b~lhng period following the
Commercial Operation Date.

(4) Notwithstanding the foregoing, Setler may provide
replacement electnc capacity and energy to SPS by dehvenng such electric capacity
and energy into the SPS system at the SPP SPS load node (or as othe~vise agreed to
by SPS In Its sole discretion) for a period of time not to exceed 90 days following the
COD milestone, but only until Seller achieves the COD milestone or this PPA ts
terminated Notwithstanding any other provision of this PPA, Seller’s inability to deliver
replacement electric capacity and energy as prowded in this Section 12 5(A)(4) shall
not constitute Force Majeure under th~s PPA. Notwithstanding, such provision of
replacement electnc capacity and energy shall not operate to cure any Event of Default
of Seller, but shall only serve to avoid payment of Delay Damages for non-dehvery of
electric capactty and energy from the Fac~Ilty.

(B) Actual Dama~es. For all Events of Default (other than Seller’s
failure to meet a Construction Milestone, for which SPS shall be entitled to collect Delay
Damages pursuant to Section t2.5(A)), the non-defaulting Party shall be entitled to
receive from the defaulting Party all of the damages incurred by the non-defaulting
Party in connection with such Event of Default, provided, that if an Event of Default has
occurred and has continued uncured for a period of three hundred sixty-five (365) Days,
the non-defaulting Party shall be required to either waive ~ts right to collect further
damages on account of such Event of Default or elect to terminate this PPA as
provided for ~n Section 12.6. If Seller is the defaulting Party, the Parties agree that the
damages recoverable by SPS hereunder on account of an Event of Default of Seller
shall include Replacement Power Costs.

12,6 Termination, Upon the occurrence of an Event of Default which has not
been cured within the applicable cure period, the non-defaulting Party shall have the
nght to declare a date, which shall be between fifteen (t5) and thirty (30) Days after the
notice thereof, upon which this PPA shall terminate, Neither Party shall have the right
to terminate th~s PPA except as provided for upon the occurrence of an Event of Default
as described above or as otherwise may be explicitly provided for ~n this PPA Upon
the termination of this PPA under this Section 12.6, the non-defaulting Party shall be
entitled to receive from the defaulting Party, subiect to the limitation on damages set
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forth ~n Section 12 7, all of the damages incurred by the non-defaulting Party in
connechon with such termination including, ~f Seller is the defaulting Party, the value of
all future Replacement Power Costs for the then remaining Term. In I~eu of SPS’s right
of termination under th~s Section 12 6, SPS shall have the right at such t~me to exercise
its option to purchase contained in Section 20.18(A).

12.7 L~m~tation on Damage. Except as otherwise provided ~n this Secbon
12.7, Seller’s aggregate financial liability to SPS for Delay Damages, pursuant to
Section 12.5(A), shall not exceed thirty-seven milhon seven hundred fifty thousand
dollars ($37,750,000). Also, Seller’s aggregate financial I~ability to SPS for
Replacement Power Costs and other damages, excluding Delay Damages, shall not
exceed seventy f~ve m~llion five hundred thousand dollars ($75,500,000) If at any time
during the Term, SPS recurs damages ~n excess of the I~mitations set forth above which
Seller does not agree to pay when bllled by SPS in accordance with Section 12.12,
SPS shall have the right to declare a termination of this PPA under Sectton 12.6. The
limitations on damages set forth m this Section 12.7 shall not apply to damages arising
out of any of the following events:

(A) actual fraud, waste, tampenng with SPS-owned faclhties, or other
material intentional misrepresentatton or m~sconduct sanctioned by, or at the direction
of, Seller ~n connection with th~s PPA and/or the operation of the Facihty;

(B) the sale by Seller to a third party, or diversion by Seller for any use,
of Contract Capacity or Contract Energy committed to SPS under th~s PPA, except in
mitigation of SPS’s breach of purchase or payment obligations under this PPA;

(C) Seller’s failure to apply any ~nsurance proceeds to reconstruction of
the Facility following a casualty;

(D) any claim for indemnification under Article 17;

(El any Environmental Contamination caused by Seller; and/or

(F) the filing of an involuntary bankruptcy petition against Seller (other
than by SPS), which petition is not dismissed w~thm sixty (60) Days of ~ts fihng, or the
filing of a voluntary petition ~n bankruptcy by Seller,

12.8 pperation by SPS Followmq Event of Default of Sellen

(A) Prior to any termination of this PPA due to an Event of Default of
Seller, SPS shell have the r~ght, but not the obligation, to possess, assume control of,
and operate the Faclhty as agent for Seller (in accordance w~th Seller’s rights,
obligations, and tnterest under th~s PPA) during the period provided for herein. Seller
shall not grant any person, other than the Facility Lender, a right to possess, assume
control of, and operate the Facility that ~s equal to or superior to SPS’s nght under th~s
Section 12 8
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(B) SPS shall give Seller and the Facility Lender ten (10) Days notice
in advance of the contemplated exercise of SPS’s rights under th~s Section 12.8. Upon
such notice, Seller shall collect and have available at a convenient, central location at
the Fac~hty all documents, contracts, books, manuals, reports, and records required to
construct, operate, and mainta}n the Facihty ~n accordance w~th Good UNity Practice
Upon such notice, SPS, ~ts employees, contractors, or designated third parties shall
have the unrestncted right to enter the Site and the Facility for the purpose of
constructing and/or operating the Facility Seller hereby irrevocably appoints SPS as
Seller’s attorney-m-fact for the exclusive purpose of executing such documents and
taking such other actions as SPS may reasonably deem necessary or appropriate to
exercise SPS’s step-in dghts under this Section 12 8.

(C) SPS shall be entitled to immediately draw upon the Security Fund
in such amounts necessary to cover any expenses incurred by SPS in exercising its
rights under th~s Section 12.8.

(D) Dunng any pedod that SPS is ~n possession of and constructing
and/or operating the Facility pursuant to the foregoing Sections, SPS shall perform and
comply with all of the obligations of Seller under th~s PPA and shall use the proceeds
from the sale of electricity generated by t~he Facility to first, reimburse SPS for any and
all expenses reasonably incurred by SPS 0ncluding a return on capital at SPS’s
authonzed return on equity most recently determined by the NMPRC) In taking
possession of and operating the Facility, and to second, remit any remaining proceeds
to-Seller.

(E) Dunng any period that SPS is in possession of and operating the
Facility, Seller shall retain legal title to and ownership of the Facility and SPS shall
assume possession, operation, and control solely as agent for SeIler

(1) If SPS Is ]n possession and control of the Facility for an
interim period, Seller may resume operation and SPS shall relinquish its right to operate
when Seller demonstrates to SPS’s reasonable satisfaction that it will remove those
grounds that originally gave rise to SPS’s right to operate the Facility, as prowded
above, in that Seller (a) w~ll resume operation of the Facility in accordance with the
provisions of this PPA and (b) has cured any Events of Default of Seller which allowed
SPS to exercise its rights under this Section 12,8

(2) If SPS is in possession and control of the Faclhty for an
intenm period, the Faclhty Lender, or any nominee or transferee thereof, may foreclose
and take possession of and operate the Facility and SPS shall relinquish its right to
operate when the Fac~hty Lender or any nominee or transferee thereof, requests such
relinquishment.

(F) SPS’s ex.erclse of its rights hereunder to possess and operate the
Facility shall not be deemed an assumption by SPS of any liability attributable to Seller.
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If at any t~me after exercising its rights to take possession of and operate the Facility
SPS elects to return such possession and operation to Seller, SPS shall provide Seller
with at least fifteen (15) Days advance notice of the date SPS intends to return such
possession and operation, and upon receipt of such notice Seller shall take
measures necessary to resume possession and operation of the Facility on such date

(G) if SPS assumes operation of the Facility under this Section 12 8,
SPS shall operate the Facility ~n conformance with Good Uttlity Practice.

12.9 Specific Performance. in add~hon to the other remedies specified in~th~s
Arhcle 12, if any Event of Default of Seller is not cured within the applicable cure period
set forth herein, SPS may elect to treat this PPA as being ~n full force and effect and
SPS shall have the right to specific performance. If the breach by Seller arises from a
failure by third party operating the Facility pursuant to an operating agreement entered
into with Seller, and Seller fails or refuses to enforce its rights under the operating
agreement which would result in the cure, or partial cure, of the Event of Default, SPS’s
right to specific performance shall include the nght to obtain an order compelling Seller
to enforce its rights under the operating agreement. Likewise, for any breach of th~s
PPA by SPS, other than payment obligations, Seller shall have the nght to specific
performance

12.10 Remedies Cumulative. Subject to the exclusivity of Delay Damages
provided in Section 12.5(A) and the limitations on damages set fodh in Section 12 7,
each right or remedy of the Parties provided for ~n this PPA shall be cumulative of and
shall be ~n add~hon to every other right or remedy provided for ~n this PPA, and the
exerclse, or the beginning of the exercise, by a Party Of any one or more or the rights or
remedies provided for herein shall not preclude the simultaneous or later exercise by
such Party of any or all other rights or remedies provided for herein.

12.11 Waiver and Exclusion of Other Damages. The Parties confirm that the
express remedies and measures of damages provided ~n this PPA satisfy the essential
purposes hereof. If no remedy or measure of damages is expressly hereto provided,
the obligor’s I~ability shall be hm~ted to direct, actual damages only. Neither Party shall
be l~able to the other Party for consequential, incidental, punlhve, exemplary or indirect
damages, lost profits or other business Interruption damages by statute, in tort or
contract (except to the extent expressly provided herein); provided, that if e~ther Party is
held liable to a third party for such damages and the Party held liable for such damages
is entitled to indemnification therefor from the other Party hereto, the indemmfy~ng Party
shall be hable for, and obligated to reimburse the Indemnified Party for, such damages.
To the extent any damages required to be paid hereunder are liquidated, the Parties
acknowledge that the damages are d~ff~cult or ~mpossible to determine, that otherwise
obtaining an adequate remedy ~s inconvenient, and that the liquidated damages
constitute a reasonable approximation of the harm or loss

12 12 Payment of Amounts Due to SPS Without lim~bng any other provisions of
this Article 12 and at any t~me before or after termination of this PPA, SPS may send
Setler an ~nvolce for such damages 0ncludmg Delay Damages) or other amounts as are
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due to SPS at such time from Seller under this PPA and such ~nvoice shall be payable
~n the manner, and in accordance with the apphcable provisions, set forth m Article 9,
including the provision for late payment charges. SPS may withdraw funds from the
Security Fund as needed to provide payment for such invoice if the Invoice is not paid
by Seller on or before the tenth (10th) Business Day following the invoice due date.

12,13 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages
and covenants that it will use commercially reasonable efforts to minimize any damages
~t may incur as a result of the other Party’s performance or non-performance of the
PPA

Article 13 - Contract Administration and Notices

13.1 Notices ~n Writin,q. Notices required by this PPA shall be addressed to the
other Party, ~ncluding the other Party’s representative on the Operating Committee, at
the addresses noted in Exhibit F as either Party updates them from time to time by
written notice to the other Party. Any notice, request, consent, or other communication
required or authorized under this PPA to be given by one Pady to the other Party shall
be in writing. It shall either be hand dehvered or mailed, postage prepaid, to the
representative of said other Party. If ma=ted, the notice, request, consent or other
communication shall be s=muitaneously sent by facsimile or other electronic means.
Any such notice, request, consent, or other communication shall be deemed to have
been received by the close of the Business Day on which it was hand delivered or
transmitted electromcally (unless hand del=vered or transm=tted after such close ~n
which case =t shall be deemed received at the close of the next Business Day). Real-
time or routine communications concerning Fac=hty operations shall be exempt from this
Section 13 1.

13.2 ~sentative for Notices. Each Party shall maintain a designated
representative to receive notices. Such representative may, at the option of each Party,
be the same person as that Party’s representative or alternate representative on the
Operating Committee, or a different person E~ther Party may, by written notice to the
other Party, change the representative or the address to which such notices and
communications are to be sent.

13.3 Authority of Representatives The Parties’ representatives designated
above shall have authority to act for its respective principals m all technical matters
relating to performance of this PPA and to attempt to resolve disputes or potential
disputes. However, they, ~n their capacity as representatwes, shall not have the
authority to amend or modify any provision of this PPA.

134 0perat~n.q Records. Seller and SPS shall each keep complete and
accurate records and all other data required by each of them for the purposes of proper
administration of th~s PPA, including such records as may be required by state or
federal regulatory authorities and SPP in the prescribed format.
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13 5 Operatin.q Loft. Seller shall maintain an accurate and up-to-date operating
log, ~n electronic format, at the Facility with records of production for each clock hour;
changes ~n operating status; Scheduled Qutage/Deratlngs and Forced Outages;
number of generating unit starts, and any unusual conditions found during inspections
Seller must maintain accurate and up-to-date logs of dispatched and scheduled energy,
including Test Energy, and other records needed ~n order to comply w~th th~s PPA,
including clear separation of the hours each generating unit is operated for the
generation of Contract Energy and the hours each generating unit is operated for other
purposes. Seller shall maintain hourly metering information from the natural gas meter
station. The hourly metering information shall be in electronic format and shall include
MCF, Dth, and the Gross Heating Value of the natural gas fuel delivered by each
supplier Seller shall maintain, in electronic format, accurate hourly information
regarding energy generated for sales to others. By the fifth (5th) Day of each calendar
month, Seller shall submit to SPS, in electronic format, a copy of the Operating Log for
the previous calendar month

13.6 Bill!nft and Payment Records To facihtate payment and venfication,
Seller and SPS shall keep all books and records necessary for bllhng and payments in
accordance with the provisions of Article 9 and grant the other Party reasonable access
to those records. All records of Seller pertaining to the operation of a Factlity shall be
maintained on the premises of the Facility.

13.7 Examination of Records. Seller and SPS may examine the financial and
Operating Records and data kept by the other Party relating to transactions under and
administration of this PPA, at any time dunng the penod the records are required to be
maintained, upon request and during normal business hours

13 8 Exhibits.

(A) Exhibit A and/or Exhibit E may be changed from time to t~me
unilaterally by SPS at SPS’s sole discretion. SPS shall provide reasonable prior notice
to Seller of any such change in order to permit Seller to effect or address such change
n a fimely and economical manner.

(B) Either Party may change the information for their notice addresses
~n Exhibit F at any time w~thout the approval of the other Party. Exhibit B, Exhibit C,
Exhibit D-l, Exhibit D-2, Exhibit D-3, Exhibit H and Exhibit I may be changed at any
time w~th the mutual consent of both Parties. Exhibit G may be changed m accordance
with Section 16 2(B).

13 g D~sput~. Resoluhon

(A) For any dispute ansing under th~s PPA (a "D~spute"), within ten (10)
Days following the delivered date of a written request by ellher Party (a "Dispute
Notice"), each Party shall appoint a representative (individually, a "Party
Representative", together, the "Parties’ Representafives") and the Parties’
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Representatives shall meet, negotiate and attempt in good faith to resolve the D~spute
quickly, informally and inexpensively. If the Parties’ Representahves cannot resolve the
Dispute within thirty (30) Days after commencement of negotiations, within ten (t0)
Days following any request by either Party at any t~me thereafter, each Party
Representative (1) shall independently prepare a written summary of the Dispute
describing the issues and claims, (2) shall exchange its summary with the summary of
the Dispute prepared by the other Party Representative, and (3) shall submit a copy of
both summaries to a senior officer of the Party Representative’s Party with authority to
irrevocably bind the Party to a resolution of the Dispute Within ten (’10) Business Days
after receipt of the D~spute summaries, the senior officers for both Parties shall
negotiate in good faith to resolve the D~spute. If the Parties are unable to resolve the
Dispute within fourteen (14) Days following.receipt of the Dispute summaries by the
senior officers, e~ther Party may seek available legal remedies.

(B) Notwithstanding any provision m this PPA to the contrary, if no
Dispute Notice has been ~ssued w~thin twenty-four (24) months following the occurrence
of all events and the existence of all circumstances gwmg rise to the Dispute
(regardless of the knowledge or potential knowledge of either Party of such events and
c~rcumstances), the D~spute and all claims related thereto shall be deemed waived and
the aggrieved Party shall thereafter be barred from proceeding thereon,

(C) Seller and SPS each hereby knowingly, voluntarily and
intentionally waive any rights they may have to a trial by jury in respect of any
litigation based hereon, or arising out of, under, or in connection with, this PPA
or any course of conduct, course of dealing, statements (whether oral or written)
or actions of Seller and SPS related hereto and expressly agree to have any
disputes arising under or in connection with this PPA be adjudicated by a judge
of the court having jurisdiction without a jury.

Article 14 - Force Majeure

14 1 Definihon of Force Maleure. The term "Force Maieure", as used in this
PPA, means causes or events beyond the reasonable control of, and without the fault
or negligence of the Party claiming Force Majeure, including acts of God, sudden
actions of the elements such as floods, earthquakes, hurricanes, or tornadoes;
sabotage; vandalism beyond that which could reasonably be prevented by Seller;
terronsm; war, riots; fire; explosion, blockades; insurrection; stdke; slow down or labor
d~sruptlons (even if such difficulties could be resolved by conceding to the demands of
a labor group), and actions by any Governmental Authonty taken after Execution Date
(including the adophon or change In any role or regulation or environmental constraints
lawfully ~mposed by such Governmental Authonty or failure of a Governmental Authority
to act on a t~mely basis to permit Seller to meet Construction Milestones, but only to the
extent that the regulatory flhngs were timely and were of a quaNy that could be acted
upon by the governmental authority) but only If such requirements, actions, or failures to
act prevent or delay performance, and mabdity, despite due diligence, to obtain any
hcenses, permits, or approva!s required by any Governmental Authority The t~.rm
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Force Majeure does not include (A) any acts or omissions of any third party, including
any vendor, materlalman, customer, or supplier of Seller, unless such acts or omissions
are themselves excused by reason of Force Majeure; (B) any full or partial curtailment
in the electnc output of the Facility that is caused by or arises from a mechanical or
equipment breakdown or other mishap or events or conditions attributable to normal
wear and tear or flaws, unless such mishap is caused by one of the following
catastrophic equipment failure; acts of God; sudden actions of the e~ements, including
floods, earthquakes, hurricanes, or" tornadoes; sabotage, terrorism; war; riots; and
emergency orders issued by a Governmental Authority; or (C) changes ~n market
conditions that affect the cost of SPS’s or Seller’s supply of fuel or alternative supplies
of fuel, or that affect demand or price for any of SPS’s or Seller’s products.

14 2 Appl!cability of Force Majeure.

(A) Neither Party shall be responsible or liable for any delay or failure
in its performance under this PPA, nor shall any delay, failure, or other occurrence or
event become an Event of Default, to the extent such delay, failure, occurrence or
event is substantially caused by conditions or events of Force Majeure, provided that

(1) the non-performing Party gives the other Party prompt
written notice describing the particulars of the occurrence of the Force Maleure;

(2) the suspension of performance is of no greater scope and of
no longer duration than is required by the Force Majeure;

(3) the non-performing Party proceeds with reasonable
diligence to remedy its inability to perform and provides weekly progress reports to the
other Party describing actions taken to end the Force Majeure; and

(4) when the non-performing Party is able to resume
performance of its obligations under th~s PPA. that Party shall give the other Party
written notice to that effect

(B) Except as otherwise expressly provided for in this PPA, the
existence of a condition or event of Force Majeure shall not relieve the Parties of their
obligations under this PPA (including payment obligations) to the extent that
performance of such obligations is not precluded by the condition or event of Force
Majeure.

(C) During a condition of Force Majeure associated with the failure of a
Governmental Autb0r~ty to act on a timely basis to permit Seller to meet Construction
Milestones, Seller

(1) shall receive a day-for-day extension of the COD resulting
from the Force Majeure, and
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(2) shall use its best efforts to reduce the period of the
extension in Section 14 2(C)(1) For purposes of this Section 14.2(C)(2) best efforts
means a level of effort which, in the exercise of reasonable judgment ~n the hght of facts
known at the time a decision is made, can be expected to accomplish the desired result
on a timely basis at a reasonable cost.

14.3 Limitations on Effect of Force Maieure. In no event will any delay or
failure of performance caused by any conditions or events of Force Majeure extend th~s
PPA beyond Its stated Term. If any delay or failure of performance caused by
conditions or events of Force Majeure continues for an uninterrupted penod of three
hundred s~xty-five (365) Days from its occurrence or inception, as noticed pursuant to
Section 14.2(A), the Party not claiming Force Majeure may, at any time following the
end of such three hundred sixty-five (365) Day period, terminate this PPA upon wntten
notice to the affected Party, without further obligation by either Par[y except as to costs
and balances incurred prior to the effective date of such termination. The Party not
claiming Force Majeure may, but shall not be obligated to, extend such three hundred
sixty-five (365) Day period, for such additional time as it, at its sole discretion, deems
appropriate, ~f the affected Party is exercising due diligence in ~ts efforts to cure the
conditions or events of Force Majeure.

14.4 Delays Attributable to SPS. Seller shall be excused from a failure to meet
any specified Construction Milestone where Seller can establish that such a failure Is
solely attributable to any delay or failure by SPS to perform activities necessary to place
the Facility into operations or delay or failure by SPS to obtain any consents or
approvals from Governmental Authonties or third parties required for SPS to perform its
obligations under this PPA (whether or not caused by any conditions or events of Force
Majeure) ("Delay Conditions"), provided, that for such a failure, the Construction
Milestone that is not met due to the Delay Condition(s), and any affected Construction
Milestones that follow, shall be extended for a period of t~me equal to the period of time
between (A) the Construction M~lestone that is not met due to the Delay Condition(s)
and (B) the Day that SPS has corrected the Delay Condition(s).

Article 15 - Representations, Warranties and Covenants

15.1 Seller’s Representations, Warranties and Covenants. Seller hereby
represents and warrants as follows:

(A) Seller ~s a limited liability company, duly organized, validly existing
and in good standing under the laws of the State of Delaware. Seller ~s quahfied to do
business ~n each other jurisdiction where the failure to so qualify would have a material
adverse effect on the business or financial condition of Seller, and Seller has all
requisite power and authority to conduct ~ts business, to own ~ts properties, and to
execute, deliver, and perform ~ts obligations under this PPA;
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(B) The execution, delivery, and performance of ~ts obligations under
this PPA by Seller have been duly authonzed by all necessary corporate action, and do
not and w~ll not:

(1) require any consent or approval by any governing body of
Seller, other than that which has been obtained and is ~n full force and effect (ewdence
of which shall be delivered to SPS upon its request);

(2) violate any provision of law, rule, regulation, order, writ,
judgment, injunction, decree, determinat=on, or award currently in effect having
applicability to Seller or violate any prowsion m any formation documents of Seller, the
wolation of which could have a material adverse effect on the ability of Seller to perform
its obligations under this PPA;

(3) result in a breach or const=tute a defautt under Seller’s
formation documents or bylaws, or under any agreement relating to the management or
affairs of Seller or any indenture or loan or credit agreement, or any other agreement,
lease, or instrument to which Seller is a party or by which Seller or its properties or
assets may be bound or affected, the breach or default of which could reasonably be
expected to have a matenal adverse effect on the ab~ltty of Seller to perform ~ts
obhgations under th~s PPA; or

(4) result in, or require the creation or imposition of any
mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance
6f any nature (other than as may be contemplated by this PPA) upon or with respect to
any of the assets or properties of Seller now owned or hereafter acquired, the creation
or imposition of which could reasonably be expected to have a material adverse effect
on the ability of Seller to perform its obligations under this PPA.

(C) Th~s PPA ~s a valid and binding obhgat~on of Seller, subject to the
contingency Identified ~n Section 6 3;

(D) The execution and performance of this PPA will not conflict wtth or
constitute a breach or default under any contract or agreement of any k}nd to which
Seller Is a party or any judgment, order, statute, or regulation that is applicable to Seller
or the Facility;

(E) To the best knowledge ~f Seller, and except for those permits,
consents, approvals, licenses and authorizations identified in Exhibit I, which Seller
anticipates will be obtained by Seller in the orOnary course of bus~ness, all permits,
consents, 8pprova]s, licenses, authorizations, or other action required by any
Governmenta) Authority to authorize Seller’s execution, delivery and performance of
this PPA have been duly obtained and are In full force and effect;

iF) Seller shall comply with all applicable local, state, and federal laws,
regulations, and orOnances, ~ncluding equal opportunity and affirmative action
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requirements and all applicable federal, state, and local environmental laws and
regulations presently in effect or which may be enacted dunng the Term of this PPA;

(G) Seller shall d~sciose to SPS, to the extent that, and as soon as it fs
known to .Seller, any violation of any environmental laws or regulations arising out of the
construction or operation of the Facility, or the presence of Environmental
Contamination at the Facihty or on the Site, alleged to exist by any Governmental
Authority having jurisdiction over the Site, or the existence of any past or present-
enforcement, legal, or regulatory action or proceeding relating to such alleged violation
or alleged presence of Environmental Contamination; and

(H} To the full extent authorized by FERC regulations and the FERC
standards of conduct, Seller hereby authorizes SPS to contact and obtain information
concermng the Facility and ]nterconnect~on Fac~hties directly from the Interconnection
Provider and to the extent necessary Seller shall provide written notice to the
Interconnection Provider confirming such authorization.

152 SPS’s Representations, Warranties and Covenants. SPS hereby
represents and warrants as follows:

(A) SPS is a corporation duty organized, validly existing and in good
standing under the laws of the State of New Mexico and Is quahfied in each other
jurisdiction where the failure to so qualify would have a material adverse effect upon the
business or financial condition of SPS, and SPS has all requisite power and authority to
conduct ~ts business, to own ~ts properties, and to execute, deliver, and perform its
obligations under th~s PPA;

(B) The execution, delivery, and performance of its obligations under
this PPA by SPS have been duly authonzed by all necessary corporate action, and do
not and will not:

(1) require any consent or approval of SPS’s Board of Directors,
or shareholders, other than that which has been obtained and is ~n full force and effect
(evidence of which shall be delivered to Seller upon its request);

(2) violate any provision of law, rule, regulation, order, writ,
judgment, injunction, decree, determ}nation, or award currently in effect hawng
appllcab~hty to SPS or violate any provision in any corporate documents of SPS, the
violation of which could have a matenal adverse effect on the ability of SPS to perform
its obligations under this PPA;

(3) result in a breach or constitute a default under SPS’s
corporate charter or bylaws, or under any agreement relating to the management or
affairs of SPS, or any ~ndenture or loan or credit agreement, or any other agreement,
lease, or instrument to which SPS ~s a party or by which SPS or its properties or assets
may be bound or affected, the breach or default of which could reasonably be expected
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to have a material adverse effect on the ability of SPS to perform its obligations under
this PPA; or

(4) result in, or require the creation or imposition of any
mortgage, deed of trust, pledge, t~en, security ~nterest, or other charge or encumbrance
of any nature (other than as may be contemplated by this PPA) upon or with respect to
any of the assets or properties of SPS now owned or hereafter acquired, the creation or
imposition of which could reasonably be expected to have a material adverse effect on
the ability of SPS to perform Its obligations under th~s PPA,

(C) intentionally omitted.

(D) The execution and performance of this PPA will not conflict with or
constitute a breach or default under any contract or agreement of any kind to which
SPS Is a party or any judgment, order, statute, or regulation that is applicable to SPS;
and

(E) To the best knowledge of SPS atl approvals, authonzations,
consents, or other action required by any Governmental Authority to authorize SPS’s
execution, delivery and performance of this PPA have been duly obtained and are in full
force and effect.

Article 16 - Insurance

16.1 Evidence of Insurance. Seller shall, on or before June 1 of each
Commercial Operation Year and pursuant to the corresponding Construction Milestone,
provide SPS with two copies of Insurance certificates acceptable to SPS evidencing
that insurance coverages for the Facility are in compliance with the spec~ficabons for
insurance coverage set forth in Exhibit G to this PPA. Such certificates shall (A) name
SPS as an additional insured (except worker’s compensation); (B) provide that SPS
shall receive thirty (30) Days prior wntten notJce of non-renewal, cancellation of, or
s~gnificant modification to any of the corresponding policies (except that such notice
shall be ten (10) Days for non-payment of premiums); (C) provide a waiver of any rights
of subrogation against SPS, its affiliated entlt~es and their officers, directors, agents,
subcontractors, and employees, and (D) indicate that the Commercial General Liability
policy has been endorsed as described above All policies shall be wntten w~th Insurers
that SPS, In its reasonable discretion, deems acceptable (such acceptance will not be
unreasonably withheld). All policies shall bewntten on an occurrence basis, except as
provided In Section 16.2. All policies shall contain an endorsement that Seller’s policy
shall be primary ~n all instances regardless of like coverages, if any, carried by SPS.
Seller’s habihty under this PPA is not limited to the amount of insurance coverage
required herein.

10/20/2006 9 19 AM 62 5200 0] 6 00 ] ] (i CEM
PiCA 8oc

WP/I-4(CD) 
Page 320 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Power Purchase Agreemen{

16.2 Term and Modification of Insurance.

(A) All insurance required under th~s PPA shall cover occurrences
during the Term and for a period of two (2) years after the Term. if any insurance as
required herein Is commercially available only on a "claims-made" bas~s, such insurance
shall provide for a retroactive date not later than Execution Date and such insurance
shall be maintained by Seller, with a retroactive date not later than the retroactive date
required above, for a m~nlmum of five (5) years after the Term.

(B) SPS shall have the right, at times deemed appropriate to SPS
during the Term, to request Seller to modify the insurance minimum I~m~ts specified ~n
Exhibit G in order to maintain reasonable coverage amounts. Seller shall make all
commercially reasonable efforts to comply with any such request.

(C) If any insurance required to be maintained by Seller hereunder
ceases to be reasonably available and cornmercially feasible in the commercial
insurance market, Seller shall provide wntten notice to SPS, accompanied by a
certificate from an ~ndependent insurance advisor of recognized national standing,
certifying that such insurance is not reasonably available and commercially feasible in
the commercial insurance market for electnc generating plants of similar type,
geographic location and capacity, Upon receipt of such notice, Seller shall use
commercially reasonable efforts to obtain other insurance which would provide
comparable protection against the risk to be insured and SPS shall not unreasonably
withhold its consent to modify or waive such requirement.

Article 17 - Indemnity

(A) Each Party (the "Indemnifying Party") agrees to indemnify, defend
and hold harmless the other Party (the "lndernn~fied Party") from and against all claims,
demands, losses, liabilities, penalties, and expenses (including reasonable attorneys’
fees) for personal injury or death to persons and damage to the Indemnified Party’s real
property and tangible personal property or facilities or the property of any other person
or entity to the extent arising out of, resulting from, or caused by an Event of Default
under this PPA, violation of any applicable enwronmental laws, or by the negligent or
tortious acts, errors, or omissions of the Indemmfylng Party, ~ts Affiliates, its directors,
officers, employees, or agents The indemmfication of third party claims provided under
this Section t7(A) is not limited by the limitation on damages set forth in Section 12.7
Nothing ~n this Article 17 shall enlarge or relieve Seller or SPS of any hability to the
other Party for any breach of this PPA. Th~s indemnification obligation shall apply
notwithstanding any negligent or intentional acts, errors or omissions of the Indemmfied
Party, but the Indemnifying Party’s liability to pay damages to the Indemnified Party
shall be reduced ~n proportion to the percentage by which the Indemnified Party’s
neghgent or intentional acts, errors or omissions caused the damages. Neither Party
shall be indemnified for ~ts damages resulting from its sole negligence, intentional acts
or willful misconduct These indemnity provisions shall not be construed to relieve any
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insurer of its obligation to pay claims consistent with the prowslons of a valid insurance
policy.

(B) Promptly after receipt by a Party of any claim or notice of the
commencement of any action, administrative, or legal proceeding, or ~nvestigation as to
which the indemnity provided for ~n this Article may apply, the Indemnified Party shall
notify the Indemnifying Party in wnt~ng of such fact. The Indemnifying Party shall
assume the defense thereof with counsel designated by such Party and satisfactory to
the Indemnified Party, provided, however, that if the defendants in any such actton
include both the Indemmfied Party and the Indemnifying Party and the Indemnified
Party shall have reasonably concluded that there may be legal defenses available to it
which are d~fferent from or additional to, or incons~stent w~th, those available to the
Indemmfylng Party, the indemnified Party shall have the nght to select and be
represented by separate counsel, at the Indemnifying Party’s expense, unless a liability
insurer is w~lling to pay such costs

(C) ]f the Indemnifying Party fails to assume the defense of a clatm
meriting indemnification, the Indemnified Party may at the expense of the indemnifying
Party contest, settle, or pay such claim, provided that settlement or full payment of any
such claim may be made only following consent of the Indemnifying Party or, absent
such consent, written opinion of the Indemnified Party’s counsel that such claim is
meritorious or warrants settlement

(D) Except as otherwise provided m this Adlcle 17, ~f a Party ~s
obligated to indemnify and hold the other Party and its successors and assigns
harmless under this Article 17, the amount owing to the indemnified Party will be the
amount of the indemnified Party’s actual loss net of any insurance proceeds received
by the Indemnified Party following a reasonable effort by the Indemnified Party to obtain
such insurance proceeds.

Article 18 Legal and Regulatory Compliance

(A) Each Party shall at all times comply w~th all applicable laws,
ordinances, rules, and regulations applicable to it, except for any non-compliance
which, md~wdually or in the aggregate, could not reasonably be expected to have a
material effect on the business or financial condition of the Party or its abihty to fulfill its
commitments hereunder As apphcabIe, each Party shall give all required notices, shall
procure and maintain all necessary governmental permits, licenses, and inspections
necessary for performance of th~s PPA, and shall pay ~ts respective charges and fees ~n
connection therewith.

(B) Each Party shall deliver or cause to be delivered to the ether Party
certificates of its officers, accountants, engineers or agents as to matters as may be
reasonably requested, and shall make available, upon reasonable request, personnel
and records relating to the Facility to the extent that the requesting Party requires the
same ~n order to fulfill any regulatow reporting requirements, or to assist the requeshng
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Party In ht~gat~on, including administrative proceedings before utility regulatory
commissions.

Article 19 - Assignment and Other Transfer Restrictions

19.1 No Assiqnment Without Consent. Except as permitted in th~s Article 19,
neither Party shall assign this PPA or any portion thereof, w~thout the prior whiten
consent of the other Party, which consent shall not be unreasonably withheld or
delayed; prowded (A) at least thirty (30) Days prior notice of any such assignment shall
be given to the other Par~y, (B) any assignee shall expressly assume the assignor’s
obligations hereunder, unless otherwise agreed to by the other Party, and no
assignment, whether or not consented to, shall relieve the assignor of ~ts obligations
hereunder ~f the assignee fails to perform, unless the other Party agrees in writing in
advance to wawe the assignor’s continuing obligations pursuant to this PPA, (C) no
such assignment shall impair any security given by Seller hereunder, and (D) before the
PPA is assigned by Seller, the assignee must first obtain such approvals as may be
required by all applicable regulatory bodies.

(A) Seller’s consent shall not be required for SPS to assign this PPA to
an Affiliate of SPS, provided that SPS provides assurances and executes documents
reasonably required by Seller and the Facility Lender regarding SPS’s continued liability
for all of SPS’s obligations under this PPA for any nonperformance on the part of such
assignee. If the assignee has or obtains an investment grade unsecured bond rating
equivalent to or better than the unsecured bond rating of SPS, then Seller agrees to
reheve SPS from ~ts obligations under this PPA ~f SPS requests to be so relieved ~n a
wntten notice prowded to Seller

(B) SPS’s consent shall not be required for Seller to assign th~s PPA
for collateral purposes to the Facility Lender. Seller shall notify SPS, pursuant to
Section 13.1, of any such assignment to the Facility Lender no later than thirty (30)
Days after the assignment.

19 2 Accommodation of Facility Lender. To facilitate Seller’s obtaining of
financing to construct and operate the Facility, SPS shall provide such consents to
assignments, certifications, representations, information or other documents as may be
reasonably requested by Seller or the Facility Lender in connection with the financing of
the Fac[hty; provided, that in responding to any such request, SPS shall have no
obligation to provide any consent, or enter ~nto any agreement, that materially adversely
affects any of SPS’s nghts, benefits, risks and/or obhgations under th~s PPA. Seller
shall reimburse, or shall cause the Facility Lender to reimburse, SPS for the
incremental direct expenses 0nclud~ng the reasonable fees and expenses of counsel)
incurred by SPS in the preparation, negotiation, execuhon and/or delivery of any
documents requested by Seller or the Facility Lender, and prowded by SPS, pursuant
to th~s Section 19 2.
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19 3 Change of Control. Except during the first 90 days after the Execution
Date, dunng which time Seller’s members will be making ~mtial ~nvestments In Seller,
any d~rect or indirect change of control of Seller (whether voluntary or by operation of
law) shall require the prior wntten consent of SPS, which shall not be unreasonably
w~th held, condltloned, or delayed.

19.4 Notice of Facility Lender Action Within ten (10) Days following Seller’s
receipt of each wntten notice from the Facility Lender of default, or Facility Lender’s
intent to exercise any remedies, under the F~nanc~ng Documents, Seller shall deliver a
copy of such nohce to SPS

19.5 Transfer Wtthout Consent ~s Null and Void. Any sale, transfer, or
assignment of any interest in the Facility or in this PPA made without fulfilling the
requirements of the PPA shall be null and vold and shall constitute an Event of Default
pursuant to Article 12

19.6 Subcontract~n.q. Seller may subcontract ,ts duties or obligations under this
PPA without the prior written consent of SPS, provided, that no such subcontract shall
reheve Seller of any of its duties or obligations hereunder.

Article 20 - Miscellaneous

20.1 Waiver. Subject to the prowslons of Section 13 9(B), the failure of either
Pady to enforce or insist upon compliance with or strict performance of any of the terms
or conditions of this PPA, or to take advantage of any of its rlghts thereunder, shall not
constitute a waiver or rehnquishment of any such terms, conditions, or rights, but the
same shall be and remain at all t~mes in full force and effect.

20.2 Taxes.

(A) Except as provided for in Section 20.2(C), Seller shall be solely
responsible for (1) any and all present or future taxes and other impositions of
Governmental Authorities relating to the construction, ownership or leasing, operation
or maintenance of the Facility, or any components or appurtenances thereof, including
taxes and impositions that vary based upon the amount of power produced, the amount
andlor nature of fuel consumed, and/or the amount and/or nature of wastes produced
by the Facility and (2) all ad valorem taxes relating to the Facility.

(B) SPS shall be solely responsible for fuel taxes imposed with respect
to the purchase of fuel by SPS for use in or consumption by the Facility to produce the
electnc energy d~spatched and received by SPS hereunder

(C) SPS shall be solely responsible for the payment of any taxes and
other impositions enacted or promulgated by Governmental Authorities after Execution
Date, that are assessed based upon the quantity of carbon dioxide emissions produced
from the combustion of fuel by the Facility to produce Contrad Energy or Test Energy
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during the Term of this PPA If (1) following Execution Date, any Governmental
Authority imposes any enforceable l~m~ts or other enforceable compliance obligations
related to carbon dioxide emissions produced from the combustion of fuel by the
Facility to produce Contract Energy or Test Energy, (2) the limits or obligations are not
imposed on a facility-specific basis, and (3) such lira;is or obhgations can be mitigated
by the acquisition or apphcation by SPS of allowances, credits and/or eligible offsets,
then, (a) SPS shall be responsible for compliance with the t~mlts or compliance
obligations from the Facility in its generation portfolio, and (b) SPS shall be solely
responsible for the acquisition costs, apphcation and management of such allowances,
credits and/or offsets necessary to m~tigate carbon dioxide emissions produced from
the combustion of fuel by the Fac~hty to produce Contract Energy or Test Energy.
Nothing herein shall relieve Seller of its obligation to comply, at its sole cost, with any
permit condition or emission hm~t or standard 0ncludmg an emission limit or standard
relating to carbon dioxide) imposed specifically on the Faclhty.

(D) The Parhes shall cooperate to minimize tax exposure; however,
neither Party shall be obligated to ~ncur any financial burden to reduce taxes for which
the other Party is responsible hereunder. All electric energy delivered by Seller to SPS
hereunder shall be sales for resale, w~th SPS reselling such electric energy. SPS shall
obtain and provide Seller w~th any certificates required by any Governmental Authonty,
or otherwise reasonably requested by Seller to ewdence that the dehvenes of electnc
energy hereunder are sales for resale.

20 3 Fines and Penalties.

(A) Seller shall pay when due all fees, fines, penalties or costs incurred
by Seller or its agents, employees or contractors for noncompliance by Seller, its
employees, or subcontractors with any provision of this PPA, or any contractual
obligation, permit or requirements of law except for such fines, penalties and costs that
are being actively contested ~n good faith and w~th due dlhgence by Seller and for which
adequate financial reserves have been set aside to pay such fines, penalties or costs
for an adverse determination.

(B) If fees, fines, penalties, or costs are claimed or assessed against
SPS by any Governmental Authority due to noncompliance by Seller with this PPA, any
requirements of law, any permit or contractual obhgatlon, or, ~f the work of Seller or any
of Its contractors or subcontractors is delayed or stopped by order of any Governmental
Authority due to Seller’s noncompliance with any requirements of law, permit, or
contractual obl{gation, Seller shall indemnify and hold SPS harmless against any and all
losses, tiablhties, damages, and ctaims suffered or incurred by SPS, including claims for
indemnity or contribution made by third parties against SPS. except to the extent SPS
recovers any such losses, I~ab]lities or damages through other prowsions of this PPA.

20 4 Rate Changes
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(A) The terms and conditions and the rates for service specified m th~s
Agreement shall remain ~n effect for the term of the transaction descnbed herein
Absent the Parties’ wntten agreement, this Agreement shall not be subject to
change by application of either Party pursuant to Section 205 or 206 of the
Federal Power Act.

(B) Absent the agreement of the Parties to the proposed change, the
standard of rewew for changes to th~s Agreement whether proposed by a Party,
a non-party or the Federal Energy Regulato~ Commission acting sue sponte
shall be the "public interest" standard of review set forth in United Gas Pipe Line
v. Mobile Gas Sewice Corp., 350 U.S 332 (t956) and Federal Power
Commission v. Sierra Pacific PowerCo., 350 U S. 348 (1956) (commonly known
as the "Mobile-Sierra doctrine").

20 5 Disclaimer of Third Party Beneficiary RLqhts. In executing this PPA, SPS
does not, nor should it be construed to, extend its credit or financial support for the
benefit of any third parties lending money to or having other transactions with Seller
Nothing in this PPA shall be construed to create any duty to, or standard of care w~th
reference to, or any liability to, any person not a party to this PPA.

20.6 Relationship of the Parties.

(A) This PPA shall not be ~nterpreted to create an association, joint
venture, or partnership between the Parties nor to ~mpose any partnership obligation or
1iability upon e~ther Party Except as specifically provided for in Section 12.8, neither
Party shall have any right, power, or authority to enter into any agreement or
undertaking for, or act on behalf of, or to act as an agent er representative of, the ether
Party

(B) Seller shall be solely liable for the payment of all wages, taxes, and
other costs related to the employment of persons to perform such services, including all
federal, state, and Local income, social security, payroll, and employment taxes and
statutonly mandated workers’ compensation coverage None of the persons employed
by Seller shall be considered employees of SPS for any purpose; nor shall Seller
represent to any person that he or she is or shall become a SPS employee.

20.7 Equal Employment Opportunity Comphance Certification.    Seller
acknowledges that as a government contractor SPS is subject to various federal laws.
executive orders, and regulations regarding equal employment opportunity and
affirmative action. These laws may also be applicable to Seller as a subcontractor to
SPS ~ll apphcable equal opportunity and affirmative action clauses shall be deemed
to be incorporated herein as required by federal laws, executive orders, and
regulations, ~ncludlng but not limited to 41 C F R §60-1 4(a)(1-7)

20 8 Survival of Obliqatlons Cancellation, expiration, or eadi.er term~nation of
th~s PPA shall not relieve the Parties of obligations that by their nature should survive
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such cancellation, explrahon, or termination, pnor to the expiration of the apphcable
statute of limitations, Including warranties, remedies, or indemmt~es which obhgat~on
shall survive for the period of the applicable statute(s) of hm~tation

20 9 Severab~litv. if any of the terms, covenants, or conditions of th~s PPA, ~ts
Exhibits, or the application of any such terms, covenants, or conditions, shall be held
invalid, ~llegal, or unenforceable by any court or administrative body having jurisdiction,
all ether terms, covenant~, and conditions of the PP& and their application not
adversely affected thereby shall remain in force and effect, provided, however, that the
Parties shall negotiate ~n good faith to attempt to implement an equitable adjustment in
the provisions of th~s PPA w~th a view toward effecting the purposes of this PPA by
replacing the provision that ~s held ~nvalid, illegal, or unenforceable with a valid provision
the economic effect of which comes as close as possible to that of the provision that
has been found to be invalid, illegal or unenforceable,

20.10 ~qreement, Amendments. The terms and prowsions contained
in this PPA constitute the entire agreement between SPS and Seller w~th respect to the
Facility and shall supersede all prewous commun~cahons, representations, or
agreements, e~ther verbal or wntten, between SPS and Seller with respect to the sale of
electnc capacity and energy from the Facility Th~s PPA may be amended, changed,
modified, or altered, provided that such amendment, change, modification, or alteration
shall be in wnt~ng and signed by bolh Parties hereto, and provided further, that the
Exhibits attached hereto may be changed according to the provisions of Section 13.8.

20.11 B~ndin,q Effect. This PPA, as ~t may be amended from t~me to time
pursuant to th~s Adicle 20, shall be b~nd~ng upon and ~nure to the benefit of the Parhes
hereto and their respective successors-in-interest, legal representatives, and assigns
permitted hereunder.

20.12 Headings. Caphons and headings used ~n this PPA are for ease of
reference only and do not conshtute a part of this PPA.

20.13 Counterparts. This PPA may be executed m any number of counterparts,
and each executed counterpart shall have the same force and effect as an original
instrument

20 14 Governin# Law. The interpretation and performance of th~s PPA and
each of Its provisions shall be governed and construed in accordance with the laws of
the State of New Mexico, The Parties hereby submit to the exclusive junsdiction of the
courts of the State of New Mexico, and venue ~s hereby stipulated as Roswetl, Chaves
County, New Mexico.

20.15 Press Releases and Media Contact Upon the request of either Party, the
Parfles shall develop a mutually-agreed-upon joint press release to be issued as of
Execution Date descnblng the location, size, type and reining of lhe Facility, the long-
term nature of this PPA, and other relevant factual information about the relationship
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(such information shall not include any of the commercial terms of this PPA). In the
event dunng the Term, either Party is contacted by the media concerning this
Agreement or Seller’s relationship with SPS, the contacted Party shall inform the other
Party of the existence of the inquiry, any questions asked, and the substance of any
information provided to the media.

20 16 Generation Beneftts SPS shall be entitled to receive, at no adrt~tiona}
cost to SPS, (and upon request, Seller shall transfer to SPS at no additional cost) all
Generation Benefits

20.17 Additional Defined Terms. For purposes of Sections 20.f8 and 20.19, the
following terms shall have the meanings stated

(A) Assets means the Business, the Facility, the Site, the Permits and
Licenses, the Contracts, the Easements, the Motor Vehicles, the Warranties and
Guaranties, the Books and Records, and the Other Assets.

(B) Books and Records means onginals or copies of all of Seller’s books,
records, manuals, invoices, work orders, drawings, documents, books of account,
correspondence, sales and crertit reports, bdllng and usage data, literature, brochures,
advertising matenal, and the hke used by Seller in cennection w~th the Business and the
Assets and copfes of all of Seller’s data (in a format which allows transfer to Buyer’s
data systems) relating to customer billing, the Assets and location of the Assets.

(C) Business means Seller’s going bus~ness of using the Assets for the
generation of electric energy and the sale of electric capacity and electnc energy from
the Facihty

(D) Contracts means all construction contracts, maintenance contracts,
operating contracts, power purchase agreements, gas purchase agreements,
interconnect~on agreements, real property leases, personal property leases, and any
and all other contracts to which Seller is a party that are necessary or destrable for the
construction, operation, and maintenance of the Facility in accordance with th~s PPA.

(E) Easements means all recorded and!or visible easements held or used
by Seller for use in connection with Seller’s operation of the Assets.

(F) Motor Vehicles means all Motor Vehicles used by Seller In the
operation of the Assets,

(G) Other Assets includes all personal property and contract rights used
or useful ~n the operation of the Assets and not otherwise included m the deftm[{on of
Assets, Including all equipment, supplies, and spare parts.
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(H) Permits and Licenses means all permits and hcenses issued by any
Governmental Author{ty for the construction and operation of the Assets, as they may
be renewed or changed from time to time.

(I) Warranties and Guaranties means any and all warrant~es and
guaranties covering the equipment that makes up the Facility, spare pards, and supphes
utilized In the operation and maintenance of the Facility

20 18 Purchase Option SPS shall have the option, exercisable any t~me after
the seventeenth (17th) Commercial Operation Year to purchase the Assets from Seller
at fair market value pursuant to the following procedures. Such option may be
exercised by SPS no more than 3 t~mes.

(A) SPS shall g~ve written notice to Seller and the Fac~hty Lender of its
intent to purchase the Assets from Seller ("Purchase Notice") on a specified date at
least twelve (I2) months after such notice ("Closing Date").

(B) Seller and SPS shall negotiate ~n good faith to reach agreement on
the sales price for the purchase and sale of the Assets if the PaRd~es have not reached
Agreement on such sales price within ninety (g0) days of the Purchase Notice, either
Party may, by written notice, call for an appraisal of the Assets (the "Appraisal"). The
Appraisal shall be conducted pursuant to the Appraisal Procedure prowded in Sechon
20.18 (C)

(C) SPS and Seller shall each, within fifteen (15) days of the appraisal
notice described ~n Section 20,18 (B) provide to the other Party a notice appointing an
appraiser qualified to appraise gas-fired steam-generating and combustion turbine
facilities.

(1) Each appraiser shall, wl!hln sixty (60~ days, prepare a written
appraisal of the fair market value of the Assets using the following assumptions:

(a) that the Assets are valued on the Closing Date;

(b) that the Assets are purchased as-is, subject to all
Contracts then in force with respect to the Assets, including this PPA;

(c) that terms and conditions for the purchase and saie of
the Assets will be consistent with other such industry agreements entered into at the
same general time as the Appraisal; and

PPA term be included.
(d) that the residual value of the Assets, if any, beyond the

(2) The appraisers shall exchange their appraisals by the end of
the sixty (60) day penod descnbed ~n Section 20 18(O)(1) and shall seek to reach
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agreement on the fair market value of the Assets. If, w~th~n thirty (30) days of the
exchange of the appraisals they are unable to agree upon the fair market value of the
Assets, a third independent appraiser shall be chosen within ten (t0) days thereafter by
the mutual consent of SPS’s and Seller’s appraisers or, if they are unable to agree on
the appointment of a third appraiser, such appointment shall be made by the Amencan
Arbitration Association, or any successor organization thereto, from a panel of
arbitrators having expenence in the business of operating steam generators.

(3) The third independent appraiser shall review the appraisals
from SPS’s and Seller’s appraisers and shall, within thirty (30) days of appointment,
determine, ~n writing, his or her own appraisal of the fair market value of the Assets. If
one of the appraisals Js d~sparate from the median of the appraisals by more than twice
the amount by which either of the other determinations are disparate from the median,
then the determination of such appraiser shall be excluded, and the average fair market
value of the remaining two appraisals shall be binding on the Parties. If none of the
appraisals is so disparate, then all three appraisals shall be averaged and the result
shall be the fair market value binding upon the Parties.

(D) Following the determination of fair market value of the Assets,
SPS shall have thirty (30) days within which to agree to exercise ~ts option to purchase

¯ the Assets at fair market value by sending notice of such acceptance to Seller. In the
absence of such notice, SPS’s option shall expire

(E) If SPS prowdes t~mety notice to Seller of its ~ntent to exercise
it’s purchase option, the Parties shall negotiate m good faith to reach a definitive
agreement concerning the terms and conditions of the sale (other than the fair market
value purchase pnce which shall be established as provided in Section 20.t8(C)(3)) but
will be subject to any closing adjustments as identified in the definlttve agreement
concerning the terms and conditions of the sale. The terms and conditions shall be
those terms and conditions that reasonable industry gas-fired steam generation and
combustion turbine buyers and sellers would typically agree to at the time of the option
exercise If the Parties are unable to reach such a definitive agreement wlthln ninety
(90) days of SPS’s notice, then either party may provide written notice to the other
calling for b~nding arbitration to determine the terms and conditions of the agreement
upon which the Parties have been unable to agree.

(F) The parties shall conduct their binding arbitration pursuant to
the Commercial Arbitration Rules of the American Arbitration Association, or any
successor organization thereto. The Party providing the notice described in Section
20 18 (E) shall imtlate the arbitrahon by filing ~ts claim and shall request that an
arbitrator or arbitrators knowledgeable about gas-fired steam generating and
combustion turbine facil~ties shall be appointed as arbitrator or arbitrators The
arbitrator or arbitrators selected shall the authority to augment the purchase and sale
agreement, pursuant to the standard described in Section 20 18 (E), to include any
crucial terms upon which SPS and Seller have been unable to agree and the result~ng
purchase and sale agreement shall be binding upon both Parties In conducting the
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arbitration, the arbitrator or arbitrators shall endeavor to keep a schedule that will permit
SPS to meet its intended Closing Date

(G) Both parties shall use good faith efforts to deliver all
instruments required to assign the Assets to SPS and to ehminate all liens, claims,
charges, security ~nterests or other encumbrances of any type or nature securing the
Assets prior to or On the Closing Date and to meet the Closing Date specified in SPS’s
Purchase Notice

20.19 Offer to Sell. If following COD at any time during the Term, Seller
determines that Seller desires to sell all or any part of the Assets, Seller shall notify
SF’S of that desire. Following receipt of th~s notice, if SPS ~s interested In exploring the
possibility of purchasing such ~nterest in the Assets, SPS shall, w~thin 30 days of
receiving the notice, so notify Seller and the Parties shall each use good faith
reasonable commercial efforts to negotiate, execute, deliver, and consummate a
purchase and sale agreement for the sale of such interest in the Assets to SPS on
terms to be negotiated by Seller and SPS It ~s the ~ntent of Seller and SPS that the
purchase and sale agreement woul~l contain terms of purchase and sale utilized [n like
transactions,

[Remainder of this page intentfonaf[y left blank]
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IN WITNESS WHEREOF, the Parties have executed this PPA.

Seller:

Lea Power Partners~ LLC

By:
William Ro Connors
Vice President - Origination,
Contracts and Regulatory

SPS:

Southwestern Public Serwce Company

Karen ~fiHyde, Managing IDirector,
Resource Planning and Acquisition

Xcel Energy Services
Acting as agent for
Southwestem Public Service Company
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EXHIBIT A

REQUIREMENTS AND COMPLIANCE

STANDARDS FOR DISPATCHABILITY

Page 1 of 2

Dlspatchabihty Requirements In order for Seller to quahfy for the Dlspatchablhty Payment
set forth under Section 82, the Facllliy generating units must be dispatchabte generating units
blspatchable generating units shall be capable of providing

A
S

Automatic Generation Control (AGC) from the Energy Markets Control Center (EMCC),
A minimum regulating range of fifteen megawatts (15 MW) per unit or for~’ percent (40%)
of the Net Capab=hty of the units dispatched, whichever ~s greater, ~n automahc toad
regulation capacity,
Continuous response to EMCC pulsing at a minimum rate of five percent (5%) of the Net
Capab=hty per minute ever the regulating range of Increasing MW of the umt dispatched
and five percent (5%) of the Net Capablhty per minute over the regulating range of
decreasing MW of the und dispatched, and
A low bad point for the regulating range of the unr~ which ~s equal to or less than the
m~mmum loading level for operation wdh AGC that Is specified for the unit pursuant to
Section 3 1

2     ~ Seller shall maintain an hourly operation log that identifies reaM]me umt
operating ~nformat~on including current level of umt capacity ava~labihty, planned and unplanned
maintenance outages or deratmgs, circuit breaker operabon and any other s~gmficant events related to the
operation of the generating und Any changes in the generating status or ava=lab~l~ of the generating unit
shall be reported immed~ately to the EMCC operator by telephone

3 Telemetry/Generation Load Control Requirements

A      SPS shall design, purchase, own, inslaJJ and test, in accordance w~th the procedures set
forth in this Exhibit, the telemetry equipment, generahon load control equipment and the circuits from the
Faclh~y to the EMCC Generation load control equipment Is defined as the equipment and associated
hardware necessary to Inter, tel the request for a general=on load change and provide a signa! to the
governor of Seller’s equipment Seller shall in no way constnct or modify the generation load change
signal path without rewew and written authorization by SPS

B     The telemetry and generation toad equipment is to provide the follow~ng inslantaneous
net MW and MVAr levels, control slatus (available for automatic generation control), load regulation range
limits, remote pulsing circuit, and any other parameters deemed necessary by SPS Seller shall Install at
the Facility MW and MVAr indicating equipment which reflects the identical MW and MVAr values as those
telemetered to the EMCC

4      initial Venflca|lon of Compliance lair[at venficatlon of Automatic Generation Control
compliance (requirements I A through 1 D above) will be conducted at the Facility by SPS Requests for
=mt=al verification shall be made by Seller to SPS, tn wnhng, no later than thirty (30) Days prior to the date
that Seller ]ntend~ to energize the Interconnectlon Faoddles Subsequent requests for ind{at verification, if
needed, would also require thirty (30) Days advance notice SPS wt]l use its best effort to accommodate
Seller’s request but reserves the sole right to reschedule test dates Testing will be a coordinated effort
between SPS and Seller with Seller providing technical support for Seller’s equipment and w~th SPS
supplying the test regulation s~gnal end determination of Seller’s compliance of these requirements All
dlspatchab~llty requirements, ~ncludlng ~mt~al venflcatlon of compliance, must be met to achieve the
Commercial Operation Date
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EXHIBIT A

REQUIREMENTS AND COMPLIANCE

STANDARDS FOR DISPATCHABILITY

Page 2 of 2

5     Perlod~.c Verlftcatton of Compliance Subsequent to the ]nlllal verification of AGC
compliance as provided for above, SPS shell have the right, at any hme and without prior netlce to Seller,
to verily the continued compliance ef such requirements Seller will be nehfied of test results for any
noiqcomphance

6     Automahc Generation Control Availability SPS will men,tot Seller’s ab~hty to be
automahcally dispatched It m the expectation of the Parties that the Fac=llty wtll be available for autematle
generation dispatch dunng one hundred percent (100%) of the Facility’s on-hne hours (excluding periods
of failure of SPS’s telemetry, during which Seller will manually be dBpatched by SPS).

7     Verification Testln.g._of Ramp Rate Avallablhty Factor SPS shall have the right to routinely
conduct, from the EMCC, verification testing of the Fac=hty Ramp Rate Ava=lablhty Factor (RAF), as
described ~n Sechon 8 2, w~thout prior notice to Seller RAF verification testing shall be conducted over
the m~n~mum regulating range of unit(s) belng tested, begmnlng at or below the apphcable minimum load
of such m~n~mum regulahng range and ending at the maximum reported available capacity dunng the hour
of the test (the "specified ramp range"), taking rote consideration non-standard ambient condlhons which
exist at the time of the test The t~med porhon of the test used to determine the increasing ramp rate shall
beg~n when the output level of the unit(s) being tented =s at the minimum toad point of the specified ramp
range and shot! end when such output Is one (1) MW tess than the maximum load point of the specified
ramp range The timed portton of the test used to determine the decreasing ramp rate shall beg~n when
the output level of the umt(s) being tested =s at the maximum load point of the specified ramp range and
shall end when such output Is one (1) MW greater than the minimum load point of the specdled ramp
range The calculated ramp rate for deterrmnmg RAF shall be the average of the increasing and
decreasing ramp rates for the specified ramp range

t0120/2000 9 19 AM E×h~b~t A to
5200 0l 6 001 l 6 CEM

PPA doc

WP/I-4(CD) 
Page 334 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Power Purchase Agreement

EXHIBIT B

CONSTRUCTION MILESTONES
Page 1 of I

NUMBER CONSTRUCTION RESULTS SELLER MUST ACCOMPLISH
MILESTONE

August 21,2006 Ewdence of Site control consistent w~th the
requirements of the SPP

October 2, 2006 Seller shall have flied its Air Emissions
Permit Apjglicat~o n

October 31, 2006 Seller shall have filed its NMPRC
Application for Site Approval

4 November 15, 2006 Seller shall provide SPS with a copy of the
executed Facility EPC, or olher general
contractor agreements

5 W~thin 90 days following Seller shall complete and provide to SPS
Execution Date completed Exhibits to th~s PPA
December 31,2006 Seller shall have achieved closing on

financing for the Faclhty or provided SPS
wrlh proof of financial capability to
construct the Facility

December 31,2006 Seller shall provide SPS with evidence of
complymg w~th that insurance coverage
required prior to the Commercial Operation
Date

March 2, 2007 Seller shall provide SPS with copies of
executed purchase orders/contracts for the
delivery and installation of Factlity
turblne(s)/generator(s) and the step-up
transformer(s)

March 2, 2007 Seller shall provide SPS with copies, as
applicable, of executed Facility operating
agreements and natural gas transportation
andfor interconnectlon agreements

10 Apnl 2, 2007 Seller shall prowde SPS with cop~es, as
applicable,    of    executed    electric
transm~ssion and/or interconnecfion
_a~reements

11. Apnl 2, 2007 Seller shall provide SPS with
documentation that all governmental
permits required to lawfully construct the
Facility as required by th~s PPA have been
obtamed or will be obtained by the t~me
needed to meet all Construction Milestones
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NUMBER

12

14.

15.

16

17

18.
19

CONSTRUCTION
MILESTONE

Within 7 Days For{owing
Receipt     of     the
Governmental Permits Set
Forth m Construction
Milestone No. 11
August 13, 2007

!December3,2007

January 1,2008

January 1,2008

January 1,2008

January__3p, 2008
June 1, 2008

RESULTS SELLER MUST ACCOMPLISH

Selter shall establish the Security Fund ~n
accordance with Section 11.1. ~n the
amount of $75,500,000 00.

Seller shall have laid the foundation for all
Facility buildings, generating facilities and
stQp-up transformation facilities
The turbine(s)/generator(s) shall have been
delivered to and installed at the S~te

The step-up transformer shall have been
delivered to and installed at the Site
Seller shall have the natural gas line and
all other necessary fuel supply
Interconnectlon facilities in place
Seller shall have constructed Sellers
Interconnection Faclht~es and such facilities
are capable of being ener izg~d
Start-up testing of the Facility commences
Commercial Operation Date is achieved

~_ommerclal Operation Milestone)
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EXHIBIT C

FACILITY DESCRIPTION AND SITE MAPS
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EXHIBIT D-i

APPLICABLE TARIFF NATURAL GAS QUALITY SPECIFICATIONS
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EXHIBIT D-2

APPLICABLE TARIFF NATURAL GAS QUALITY SPECIFICATIONS
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EXHIBIT D-3

APPLICABLE TARIFF NATURAL GAS QUALITY SPECIFICATIONS

TRANSWESTERN PIPELINE COMPANY, LLC

FERC Gas Tar@

Third Revised Volume No I

Original Sheet No. 99

GENERAL TERMS AND CONDITIONS

(continued)

2 QUALITY

2.1 The gas stream dehvered rote Transpoder’s pipeline system (excluding the La Plata Fac~ht~es)

by Shipper or Sh~pper’s designee at receipt points shall conform to each of the following quality

specifications

D

E

F
plus mtrogen,

G

A shall be commercially tree from objecflonable odors, solid matter, dust, gums, and

gum fo~mmg constituents, or any other subslance which interferes w~th the ~ntended purpose or

Merchaofab~lr~y of the gas, or causes ~ntederence wrth the proper and safe operation of the ~mes, meters,
regulators, or other appliances through which ~t may flow,

B shall contain not more than seven (7) pounds/MMcf of water at the temperature and

pressure at which the gas Is delivered into Transporler’s plpehne system;

C shall contain no hydrocarbons In liquid form at lhe temperature and pressure at which

lhe gas ~s delivered into Transporter’s pipeline system,

shall contain not more lhan 0 2% by volume of oxygen,

shall contain not more than 2.0% by volume of carbon d~omde,
shall contain not more than a combined total of 3 0% by volume of carbon dioxide

shall contatn not more than one quaffer (1]4) grain of hydrogen sulfide per one

hundred (100) cubic feet oi~gas,

H shall contain not more than 0 3 grams of mercaptan suffur per one hundred (100)

cubic feet of gas,

I shall contain not more than 0 75 grains of total sulfur per one hundred (100) cubic

feet of gas,
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J shall not contain any toxic or hazardous substance in concentrations which, m the

normal use of the gas, may be hazardous to health, injurious to pipeline faclht~es, or be a hmlt to

Merchantability or be contrary to apphcable government standards,

K shalt have a m~nlmum total heating value of not less than nine-hundred-seventy (970)

Btu’s per cubic foot, and

L shall have a temperature of not less than forly (40) degrees Fahrenheit, and not more

than one huddred twenty (’120) degrees Fahrenhell
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Issued by Robert KIImer, V P Rates and Cert~cates

Issued on: October i. 2004

TRANSWESTERN PIPELINE COMPANY, LLC

FERC Gas Tariff

Third Rewsed Volume No I

Effechve: November i6, 2004

Original Sheet No 100

GENERAL TERMS AND CONDITIONS (continued)

2.2 The gas stream del=vered, Into the La Plata Fac~!~fles by Sh=pper or Shipper’s designee at

receipt points shall conform to each of the following quality spec~flcallons

A shall be commerc=ally free from objectionable odors, sohd matter, dust, gums, and

gum forming conshtuents, or any other substance which interferes with the ~ntended purpose or

Merchantability of the gas, or causes interference with the proper and safe operation of the lines, meters,

regulators, or other appliances through which }t may flow;

B shall be free from liquid water and sha!l not contain more than seven pounds of water

~n vapor phase per mllhon cubic feet,
C The hydrocarbon dew point of the gas delivered shall not exceed fifteen degrees

Fahrenhe=t at any pressure between 100 ps=a and 1,000 ps~a as calculated from the gas composlflon and

shall be free from hydrocarbons In the l~quld state. At all t~mes, any and alJ I~quld or liquefiable

hydrocarbons, or any other const=tuent or by-product, recovered from the gas by Transporter, after

dehvery of gas to Transporter shall be and remain the exclusive property of Transpoder,

D shall not contain =n excess of two-!enths of one percent by volume of oxygen, and the

parties agree to exercise evei’y reasonable effort to keep the gas completely free of oxygen,
E shall contain not more than two percent by volume of carbon dioxide and shall

contain not more than three percent by volume of combined non-hydrocarbon gases including, but not

hmlted too carbon dioxide, n~trogen and oxygen, except as othe~vlse provided m Secflon F (see below)

F Accepting Gas Which Falls to Meet Specifications To the extent Transporter can

accept gas that does not meet qual~ty specifications w~thout jeopardizing Transporter’a ability to meet its

obi~gaflons to dehver gas to downstream Interconnecting pipelines or markets, ~t w~ll do so on a non-

d~scnln~na[oly bas~s to a{I s~m~larly s~tuated Sh,ppers When such ab~Ny is jeopardized by gas not meeting

the quality spec~flcaflons as set forth in Section E, Transporter w~l ~mplement the following steps in the
follow{ng order

10t20/2006 9 ~9 AM
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Isued By Robed K[lmer, V P Rates and Certificates

Issued on’ October 1, 2004

TRANSWESTERN PIPELINE COMPANY. LLC

FERC Gas Tar~

Third Revised Volume No 1

Effective: November 16, 2004

Original Sheet No. 101

GENERAL TERMS AND coNDiTIONS (continued)

(a) Transporter will Identify the receipt point(s) from which gas Is ftowtng that contain

more than 2% by volume of carbon dioxide and/or more than 3% by volume of total non-hydrocarbon

gases and which are contributing to the gas quality problem

(b) Transporter will then rank these receipt points according to the highest percentage by

volume of carbon d~oxlde and/or non-hydrocarbon gas entenng the system (depending on which

wolabon of quality specifications is Impachng or may Impact Transporter’s ablhty to deliver) Transporter

will make reasonable effods to notify receipt point operators by telephone and via its Electronic Bulletin

Board at the earliest time possible as to the action requ]rad and the time within which comphance ~s

required, depending on the operational situation exlsbng at t he t~me Transporter will notify the race~pt

point operators In the erder of the ranking starbng w~th the receipt point w~th the highest percentage of

applicable contaminant until the problem ~s resolved The required acbon may include any alternative that

w~ll alleviate the gas quahty problem

(c) W~th~n two bus~ness days after resolving a gas quall~y problem, Transporter w~ll post

to its Electronic Bulletin Board" a description of the problem, the receipt point, the receipt point

operator, the action required, the action taken, and the date and time that the problem was resolved

G. shall contain not more than one quader (1/4) grain of hydrogen sulfide per one hundred (1013)

cubic feet of gas,

shall contain not more than 0 3 grains of mercaptan sulfur per one hundred (’i 00) cubic feet of

J

shall contain not more than 0 75 grains of total suINr per one hundred (100) cubic feet of gas,

shall not contain any toxic or hazardous substance In concentrabons which, In the normal use of

the gaa, may be hazardous to health, Injurious to pipeline facINtes, or be a limit to Merchantab~l~ty or be
contrary to applicable government standards,

K shall be free from any detectable mercury

5200 016 00! !6 Clam
PPA #0¢

WP/I-4(CD) 
Page 353 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Power Purchase Agreemen[

Issued by" Robert Kdmer, V P. Rates and CePdflcates

Issued on October ’~, 2004

TRANSWESTERN PIPELINE COMPANY, LLC

FERC Gas Tariff

Third Rewsed Volume No. I

Effecbve" November 16, 2004

Ong~na[Sheet No 102

GENERAL TERMS AND CONDITIONS (contlnuedi

2 23 Transporter may refuse to accept any gas stream from Shipper or Shipper’s designee

which fa~ls to conform with the gas quahty spec~f~cabons itemized ~n Paragraphs 2.I and 2.2 above
Transporter, m ~ts reasonable discretion exercised on a not unduly discriminatory basis, may waive the

gas quatlty specificat!ons for any gas stream delivered Into tts ptpel~ne system at receipt points, prowded

that such waiver w~ll not result In a blended gas stream which does not comply with the gas quality

specifications listed In Paragraph 2.1 and 2 2 above, or wdl not prevent dshvery of the blended gas stream

into a downstream ptpelme r~ the gas quality specifications of said downstream p~pel~ne are less stringent

than those hsted In Paragraph 2 1 and 2 2 above Transporter may, but ~s not obhgated to, process or

treat the gas stream on Its system to assure that the gas stream meets Transporter’s gas qeahty
specl#catlens

Any Sh~pper on Transporter’s system shall have the option of. (~) processing the volumes It owns or

entering into contractual arrangements w~th third-party plant operators for such processing

2.34 Except as provided In Paragraph 2 45 below, the gas stream delivered to Shipper or

Shipper’s designee by Transporter at the delivery points shall conform to each of the gas quality

speclf~cabons set for[h In Paragraphs 2 1 and 2.2 above, or the gas quahty speclficabons enforced by the

downstream pipeline into which gas is delivered, whichever is less sfrlngent, subject to the presence of

substances in Transporter’s pipeline system as of January 1, I090.

2.45 If the gas stream dehverad by Transpoller to Sh~pper or Sh~pper’s designee shall fall

at any bme to conform to any of the quality specifications set forth above, Sh~pper wdl notffyTransporter of

such deficiency and ~f Transporter fa~ls to remedy such deficiency promptly, Sh~pper may, at its option,

refuse to accept further delivery pending correction by Transporter

2 56 If the gas offered for transportation hereunder shall fall at any time to conform to the

quality provm~ens set forth ~n the Service Agreement between Transporter and Sh~pper, or if ~n Transporter

i0/20!2006 9 t9 AM
520001600116CEM

PPA dec

WP/I-4(CD) 
Page 354 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



~-- Power PurchaseAgreeme~ °

sole judgment such gas may cause harm {o ~ts facilities, then Transporter shall notify Sh~pper of such

deficiency and may, at ~ts option, refuse to accept del~very pending correct~bn by Shipper

I012012006 9 19 AM
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Power Purchase Agreement

Issued by Robert Kllmer, V P Rates and Certificates

Issued on October 1, 2004

TRANSWESTERN PIPELINE COMPANY. LLC

FERC Gas Tariff

Third Revised Volume No 1

Effective November !6, 2004
Original Sheet No 103

GENERAL TERMS AND CONDITIONS (continued)

3 SELLER TO CONFORM TO SPECIFICATIONS

3 1 If the gas offered for delivery by Seller shall fa~l at any brae to conform to any of the

qualdy specifications set forth above, Buyer will not~f~J Seller of such deficiency and If Seller falls to remedy

such deficiency promptly, Buyer may, at Its option, refuse to accept further delivery pending correction by

Seller

3 2 W}thm the limits of the minimum |o[al heahng value speciflca|loas herein specified,

Seller shall have the right before delivery of the gas to Buyer to remove from the gas delivered hereunder

any conshtuent ~hereof other than methane and shall have the right to remove such methane as is

necessarily removed from gas ~n the prccess of remowng other constituents

Issued by Rober~ KiImer, V P Rates and Cerbflcates

Issued on October 1, 2004 Effecl~ve. November 16, 2004

!0/20~006 9 ~9 AM Exhibit D-3 !o
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EXHIBIT

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY SPECIFICATIONS
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GAS FUEL SPECIF~
(for DLN Combustor At)plica~on)

f~om 85 to 98 tool % pz~ferably.

MITSUBISHI HEAVY INDUSTRIES,

5200 016 ~) lO LEM PPAI
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GAS INDEX ( GI ) = LHVvol

Az an e"xam p]o [or standard gas LHVvol = 960 B~uJ,Sed’(86,600 ~J~mS), 8 ~. =~ and GI =

-2-
~ITSU.~ISHI HEAVY INDUSTRIES, LTD..

5200 0t6 001 16 ChM~PAI
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Conde~able I~qpJ~ ~n ~a Gas
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Trace Metals
Total trace dem eat~ m ~el, water and inlet s~r flow shall uo~ exceed MITSUBISKt fud

If ~F2~06 829~M
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_~]~r and Water EvaI~afion

:8 Fu~l Anal~,s~
0 A~ Analy~s

~ITSUBISHI HEAVY 1NDUSTRIES~ LTD."
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Dz~so]ved Sohd~

~|TSUBISHI HEAVY INE)USTR[ES, LTD.
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Range Ma~

Temperate Max
}An

v~
@ i5~c

MITSUBISHI HEAVY INDUSTRII~S~ LTD.’

lO Exlnblt D-4 to
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Power Purchase Agreemen~

EXHIBIT E

SEASONAL CAPACITY TEST REQUIREMENTS

FOR SMALL POWER PRODUCERS AND COGENERATORS

Page t of 4

General Information for Testtn£!"

For SPS’s planning, operating and reporting purposes, the Seasonal Capacity Test
(Test) is the testing procedure to determine the seasonal net dependable capacity of the Facility
which can be expected dunng SPS’s summer and winter peak load penods after supplying
power to all of the Facility’s auxiliary equipment The Seasonal Capacity Test will be
determined and reported as the lowest sustained, seasonally adjusted net kWh for any one
clock hour of the four clock hour Test period. At SPS’s sole determination, the adjustments
required to determine and perform the Test may include such appl~cab]e adjustments for
ambient a~r temperature, condensing water avaflablhty and temperature, fuels, steam heating
loads, thermal host energy usage, reservoir levels, eJevabons and scheduled reservoir releases
and water flow conditions. The Facility shall be operated In full compliance with all state and
federal environmental regulations dunng the Test if the Facll=ty fails to operate dunng the Test
in accordance w=th any requirements of the Test, SPS will requ=re a retest of the Facility

The Test shall be performed at least once every three (3) years for the summer (June 1
to September 30) and winter (December 1 to March 31 ) seasons to demonstrate and venfy that
the Test Is representabve of what can be generated dunng SPS’s summer and winter peak load
periods SPS shall conduct the Test on a date mutually agreed upon by SPS and Seller If the
seasonal net dependable capacity determined by the Test Is not representative of the actual
capacity output of Seller’s Fac}llty at the time of SPS’s seasonal peak capacity requirements,
then SPS w~ll require a subsequent Test at Seller’s expense SPS shall conduct the Test as
outhned below and may install Test equipment, obta=n necessary Test readings, and specify
equipment operatton mode to Insure Test conditions are met as outlined in th~s Exhibit. If, at
any time, the actual capacity of the Facility does not equal the seasonal net dependable
capacity as determined by the most recent Test, SPS may, ~n its sole discretion, require a
subsequent Test at Seller’s expense Such Test will be conducted on a date solely determined
by SPS The expenses for which Seller shall be obligated to reimburse SPS m connection with
a subsequent Test required by SPS pursuant to the prowslons of th~s Exhibit may include the
fuel, fuel transportation, labor, labor transportation, analysis, reporting, and equipment usage
expenses incurred by SPS ~n connection with such subsequent Test

Dunng the Test all auxiliary equipment needed for normal operation of the Facil=ty shall
be In service and shall be m typical operat=ng condition and in a normal state of maintenance
This includes equipment associated with any process or thermal host connected to the Faclhty.
It shall be Seller’s obligation to ensure thai all auxiliary equipment needed for normal operat=on
of the Faclhty is in typlca! operating cond=t~on for the scheduled Test Extended, peak finng or
emergency capability shall be excluded during the Test and all equipment which Is not intended
to be used on a normal da~ly basis which could be used to extend capab~hty shall be excluded

10120P_00_6 9 19 AM
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EXHIBIT E

SEASONAL CAPACITY TEST REQUIREMENTS

FOR SMALL POWER PRODUCERS AND COGENERATORS

Page 2 of 4

dunng the Test penod. Seller shall be required to provide operational records to be used to
substantiate the normal mode of operation

During the Test the Facility’s power output shall be maintained at a near constant level
if the Facility Is unable to ma~ntaln a near constant power output level dunng the scheduled
Test per{od, SPS may, tn ~ts sole discretion, require a subsequent Test at Seller’s expense
Unless found to be inaccurate, the Electric Metering Device(s) will be utilized to measure the
Facility’s net power output during the Test penod During the Test and its preparation, Seller
shall g~ve SPS personnel access to the Faclhty’s equipment and instrumentation for observation
and recording of process operating parameters and conditions,

For each Test, Seller shall submit for SPS’s review a descnptio[~ of the Facility Such
Facility description shall ~nclude:

a A descnptlon of the cogeneratlon system, whether a topping or bottoming cycle.

b     Cycle diagram indicating the power generation and any connected process
including mass flow rates, pressures, temperatures and enthalp~es of the vanous process flow
paths and heat rates

c     Annual natural gas and off energy input Use lower heating value for gas and oli
Separately ~dentffy any gas or off used for supplementary flnng.

d Annual useful energy output (Net electrical output and net mechanical output, if
applicable).

e.    All relevant generation and process correction data and apphcatlon methodology,
including exhaust temperatures and steam or water ~njechon for vanous ambient temperature
conditions, and various thermal heating loads.

f Cool~ng tower performance cuwes

g    Annual useful thermal energy output (topping cycles) List annual usage
showing daily and hourly maximum and average usages per month for each season for
processing and heating/cooling usage

h Description of how the useful therma! output is applied

Computations for the operating and efficiency standard

j The technical supporl information ~ncluded In the Facility’s state emission
perrmt(s)

5200 016 O01 |6C~M
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Power Purchase Agreement--

EXHIBIT E

SEASONAL CAPACITY TEST REQUIREMENTS

FOR SMALL POWER PRODUCERS AND COGENERATORS

Page 3 of 4

k, Reservoir storage, elevabons and water flow data.

I Any modifications to the Fac=hty that could impact the Faclhty’s capacity ouiput
since the last Test

For the m~tlal Test, this information shall be submitted to SPS no later than ninety (90)
Days pnor to the Commercial Operation Date For the initial Test, the Facility’s generation and
process correction values will be calculated based on design or test information, m lieu of
Nstor~c operational data

For subsequent Tests, Seller shall provide to SPS historic seasonal operational data
from Facility’s operation. Such data shall include thermal energy supphed to and utilized by
mdustnat or commercial processing loads, and heating and/or cooling processing loads Pnor
to the Test, SPS shall provide Seller with a comprehensive I~st of the Nstcnc seasonal
operational data required,

Turbo-Generator Umts Tests

The Test period for steam turbo-generating units w~ll be not less than one (1) hour
unless the generating unit is greater than one hundred (100) megawatts of net capab~hty then
the Test period is two (2) hours

The Test as affected by the turbine exhaust pressure shall be seasonally adjusted to
values representabve of cooling water conditions at SPS’s corresponding seasonal maximum
system load penod TNs adjustment may be based on hlstonc cooling water temperature
measurements, Test data and/or design information

Steam conditions will correspond to the operabng standards established by the turbine
manufacturer for the Fac~I~ty The steam generator wdl be operated w~th the regularly available
type and quality of fuel

Combustion Turbine and Infernal Combustion Umt Tests"

The Test period for combustion turbine and internal combustion units w~ll be not tess
than one (1) continuous.

For the summer season, ambient temperature and relaWe humidity conditions at the
Facility during the Test shall be corrected to 95°F and twenty percent (20%) relative humidity.

For the winter season, ambient temperature and relative humidity conditions at the Facility
dunng the Test shall be corrected to 30°F and s~xty percent {60%) relative humidity

1012012006 9 19AM
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EXHIBIT E

SEASONAL CAPACITY TEST REQUIREMENTS

FOR SMALL POWER PRODUCERS AND COGENERATORS

Page 4 of 4

Also, far both summer and winter season Tests, ambient pressure at the Facility during the Test
shall be corrected to standard ambient pressure (14 696 ps~a at mean sea level) adjusted to the
S~te elevation above mean sea level. The above referenced ambient temperature, relative
humidity and pressure corrections are to be applied to the as-tested capacity to determine the
expected seasonal net capacity.

The arab=ant a~r temperature measurement for the Test w=ll represent surrounding ambient
temperature and not arnb=ent air temperature which ts heated or cooled by nearby equipment
For the purpose of the Test, hawng all compressor intake e~r condition=rig equipment (I e,
evaperat~ve coolers, humidifiers, heaters, etc ) out of serv=ce, shall be considered as the normal
mode of operations, Air condd~onlng equipment may be used dunng the Test only to the extent
that Seller can prove, with hlstonca] records, that sa=d equipment Is normally ~n service The
performance of ~ntake air conditioning equipment shall be adjusted to h~stonc ambient air
conditions, Combustion turbine exhaust temperatures will not exceed normal operabng
standards establlshed by the turbine manufacturer Steam or water injection rates for ermsslon
control shall not exceed the levels specified in the technical support ~nformatlon ~n the
application for the Facility emission permit(s)

~j/dro-Electnc Un# Tests.

The Test period for hydroelectric units, Including pumped-hydro units, will be not less
than four (4) continuous hours for the winter and summer seasons,

For the summer season, the Test for hydroelectric plants will be corrected to the h~stonc
five year average of data for the months of June, July, August and September The data will
include reservoir elevations and releases and water flow conditions. For the w~nter season, the
Test for hydroelectric plants w~ll be corrected to the hlstonc five-year average of data for the
months of December, January, February and March The data will Include reservoir elevations
and releases and water flow conditions

Wind Machines.

The Test for w~nd machines shall be based on Section 12 1.5 3 of the SPP Cnteda.

Solar Unit Tests"

The Test for solar installations may. at SPS’s option, be established from
manufacturers’ data and seasonal s~te ~nformation for solar availability dunng SPS’s peas load
periods

5200 016 001 16CEM
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NOTICE ADDRESSES

Page "t of "1

SPS
Notices: Notices:
Paul J Bonavla Chnsl~ne M Miller
President and CEO Ut~htlea Group A~soclate General Counsel
Xcet Energy ArcL]ght Capital Partners, LLC
800 Nlcollet Mall Street, Suite 3000 200 Clarendon Streel, 85th Floor
M=nneapol~s, MN 55402 Boston, MA 02117

Tel 617 53"1 6338
Karen T Hyde Fax 617 867 4698
Managing Director, Resource Planning and cmlller @a rallg htcap~tal corn
Acquisition
Xcel Energy Services, Inc
1099 18~ S~eet, Su=te 3000
Denver, CO 80202
Phone (303)308-6113

Fax (303} 308~8141

Operating Committee Representative:
Jeffrey C Klein
Manager, Structured Purchases
Southwestern Public Ser~ce Company
1099 18u~ Street, Suite 3000
Denver, CO 80202
Phone (303) 308-2732
Fax (303)308-6141

Alternate:
Pnce Hatcher
St~ctured Purchase Consultant
Xcel Commercial Enterpnses
1099 18th St Sude 3000
Denver, CO 80202
Phone (303)308-6111
Fax (303) 308-6141

Operating Committee Representative:
Carter A Ward
Managing D~ractor
ArcDght Caprtal Partners, LLC
200 Clarendon S~reet, 55~h Floor
Boston, MA 02117
Tel 617 531 6307
Fax 617 867 4698
cward@arclightcapdal corn

Alternate:
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EXHIBIT G

(NSURANCE COVERAGE

Page ’/of 2

SPECIFICATION OF INSURANCE COVERAGE

Minimum Limits of Coverage
I Commercial Generat Llablhty (CGL) and $1i,000,000 combined stogie hmtt each occurrence and|
commerc~alumbrella                   the aggregate, where applicable If CGL Insurance|

contains a general aggregate hm~t, ~t shall apply separately|
to lhe Fac~Ny

CGL Insurance shall be wT~tten on 1SO occurrence form CG 00 01 01 96 (or a substitute form providing
equwalent coverage) and shall cover I[abff=ty arising from premises, operations, ~ndependent contractors,
products/completed operabons, cor~tracts, properly damage, personal injury and advertising injury, and
habflfly assumed under an ~nsured contract (including the tort habllfly of another assumed in a busmess
contract), a[I wflh hm~ts as specified above CGL insurance shall inctude ISO endorsement CG 24 17 (or
an equtvalent endorsement) which modifies the definition of "Insured contract" to ehm=nate the exclusion
of easement or l~oenee agreements m connection ~th construction or demoldton operations on or w~thm
50 feet of a railroad There shall be no endorsement Or modification of the CGL ~nsurance limiting the
scope of coverage for ]~ab~hty ans~ng from explosion, collapse, or underground property damage

SPS shell be included as an ~nsured under the CGL pohcy, using leo addifJonal insured endorsement CG
20 10 (or a substitute providing equivalent coverage), and under the commercial umbrella insurance The
commercial umbrella ~nsurance shatl provide coverage over the top of the CGL insurance, the Business
Automobile L=abflffy insurance, and the Employers L=abddy ~nsurance

The CGL and commercial umbrella ~nsurance to be obtained by [or on behalf of] Seller shall be endorsed
as follows

Such ~nsurance as afforded by th~s policy for the benefit of SPS shall be primary as
respects any claims, losses, damages, expenses, or habllltles arising out of th~s
Agreement, and Insured hereunder, and any insurance cerned by SPS shall be excess of
and noncontributing w~th insurance afforded by th~s policy

Busmess Automobile Liablhty [$1,000,000 comblned single hmlt (each accident),
|including all Owned, Non-Owned, Hired and Leased
/ Autos

Bus~ness Automobile Llabfllbj ~nsurance shall be wr~lten on ISO form CA 00 01, CA 00 05, CA 00 12, CA
00 20, or a substitute form providing equivalent hab~hty coverage If necessary, the pobcy shall be
endorsed to provide contractual liability coverage equivalent to that provfded ~n the 19g0 and later editions
of CA 00 Ol

~W~rkers Compensation r Statutory Requirements Seller may comply with these
| requ~ramenls through the use of a qualified serf-insurance
! plan

5200 016 001 ]6 GEM
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EXHIBIT G

INSURANCE COVERAGE

Page 2 of 2

l~y~ Insurance
mp]oyere Llab~hty

Minimum LImifs of Covera~qe
$1,000,000 each accident for bodily ~njury by accident, or
$1 ~000,000 each employee fer bodily inJu~ by d~sease

[ Builder’s R~sk Replacement value of the Facility

Budder’s R~sk insurance, or an Insla!lahon floater, shall =nclude coverage for earthquake and flood,
collapse, faulty workmanship, matenals and design, tesbng of machinery or equipment, freez=ng or
changes in temperature, debos removal, and parbal occupancy

I Environmental Impairment Llablflty 155,000,000 each occurrence.

All-Risk Property Insurance covering Full replacement value of the Facility’ A deductible may
phys~cal loss or damage to the Faclhty be carned which deductible shall be the absolute

respons=b~ =ty of Seer

A/bR~sk Property tnsuranca shall ~nclude (0 coverage for ftre, flood, w~nd and storm, tornado and ea~nquake
w~th respect to fac~ht]es slmdar in construction, location and occupancy to the Faclh~y, ~lh subhmlts of no less
than $10,000,000 each for flood and eadhquake, and 00 Boiler and Machinery Insurance covenng all objects
customanly subject to such ir~surance, Including boilers and turbines, in an amount equal to their full
replacement value

Business Interruption insurance Amount required to cover Seller’s continuing or Increased
expenses, resulting from full interragttoao for e period of

I~twe ve (12) ca endar months

Business Interruption Insurance shall cover loss of revenues and/or the increased expense to resume
operations attributable to the Facility by reason of total or partial suspension or delay of, or interruption In,
the operation of the Fac~hty as a result of an ~nsured peril covered under Property insurance as set forth
above, to the extent available on commerc=ally reasonable terms as determined by SPS, subject to a
reasonable deductible which shaft be the responsib=hty of Seller Notwithstanding any ether provlsmn of
this Agreement, Seller shall not be required to have Bus=hess Interrupt=on Insurance until the Commercial
Opera~ion Date

5200016001 I6CEM
PPA doe
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Power Purchase Agreement

EXHIBIT H

PREDICTED NET HEAT RATE DEGRADATION ADJUSTMENT

For proposals involving a tolhng or o~her fuel indexed-based arrangemenl, th{s form
requests [he predicted percentage degradabon In the facINy’s heat rate
performance at ambient reference cond~fions, as defined In Ihe Model Power Purchase
Agreement (ambient temperature of 95 degrees Fahrenheit (F), 20% amb~en~ retahve
humlddy, and standard ambient pressure o{ 14 696 p~la at mean sea level, ad3usfed to
the silo elevabon above mean sea level }

On-Line Operating Hours
(Indicate hourly ranges, Predicted Net Heat Rate

Percent
suoh as 0-1000,

(BtulkWh) HHVDegradabon
1000-3000, etc,) with supplemental fidng

o - t, ooo 0.00% 7,583

1,000 .~000 7,697

~O00-1~oog ~.oo% 7,735

t~000-24,000 2.00% 7,773

HGP MM

24,000-3~0d0 1.50% 7,697

3~000-4~000 ~00% 7,735

40,000 - 48,O00 2,00% 7,773

HGP MM

Note. Proposal should indicate ~f predicted heat rates are t~ed {o ma~nlenance, and
ff so, prowd~ relevant details ff fiat heat rates are provided, the proposer should
~nd~cate that the b~dder does not Wahl the guaranteed heat rate to change over
the term of the Purchase Power Agreement

Addibonal Notes
Pattern wdJ repeat itself#] a sm~dar manner and is the same at t00%

base or as shown 100% bas.e plus supplemental

5200016001 16CEM
PPA dee
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Power Purchase Agreemefit

EXHIBIT l

SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS,
APPROVALS, LICENSES AND AUTHORIZATIONS TO BE OBTAINED

Lea Power Partners, LLC
Hobbs Generation Station

Schedule of Permits

Tlus hst includes all known penraits reqmred for a natural gas-fired power generatmn
station toeated m New Mexico as of th~s wntmg.

Permit Agency ~otcs
Approval to construct NMPRC Prior to
a power plant commencing

construction of
any generation
faclhty > 300

Water appropnatmn NMSE-WRD Prior to
apphcation w~thdrawal of

ground water
PSD eonstraction mr NMED-AQB Prior to
permit constFtletlon Of a

new source of mr

exceeding 100
tpy

Title V mr mmssions NMED-AQB Must be
operatmns pert’nit submitted 180

days prmr to
commencement
of operatmns

Phase H Title V acid NMED-AQB Pnor to
raln peI’mlt operations
State ground water NMED-O~Q Prior to
d~sdaarge permit construction of

ZLD system
NPDES EPA Region 6 Not rcqmred

Slrloe Zero

LNmd
D~schargo

520001600116CEM
PPA doe
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--- Power Purchase Agreeme~-~

Permit Agency
Underwater injection NMED-GWQB Not appheable
control permit slnceZLD

system is
evaporation

NPDES general pema]t EPA Regmn 6 Prior to
for ~torm water NMED-SWQB construction
discharge fi’om
construction sites
NPDES storm water EPA Region 6 Prior to
permit associated with NMED-SWQB construction
industrial activity
Secbon 404 dredge USACE 5npact of
and fill / Section 10 NMED-SWQB consmlctlon on

wetlands - (none
expected at
prime site)

Endangered/threatened USFWS Requn~d for any
species rcvlew NMGF USACE penmt
Section 401 water SWQB Not expected to
quahty certlficahon be rcqmred since

no dredge and
fill

Hazardous waste US EPA Cond~honally
generator registration NMED-SWB exempt smalI

quanbty
generator if less
than 220 lbs per
month

Sohd waste d~sposal NMED-SWB Not reqmred for
permit a gas project
Re,dew and approval SITPO Required for any
under Nahonal federal penmt,
H~stonc Protection i e Title V
Act
Stack height a~ad FAA Censh~actlon of
martongs approval power plant

stack and
construction
crales

Fuel Use Act self DOE Construction of
cerhficatlon a fossil fired

power faeahty

10/2012006 9 19AM
52000160011dCEM

PPA doc
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-- Power Purchase Agreemm~-

Permit Agency ~qotes

Federal Land Pohcy BLM Not apphcable -
Act not on federal

lands
Exempt Wholesale FERC Non-utility
Generator generator
determJnatton exemption from

Federal Power
Act

Countyzomng Lea County None required
approvals

10120/2098 9 !9 AM
5200016001 16CEM

PPA doc
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Power Purchase Agreement

Exhibit J

10/20/200b 9 1~ AM
5200 016 00[ 16 CEM

??A doc
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.... Power Purchase Agreement-                           ’

-I

I

1012072006 9 19 AM

PPA dec
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AMENDMENT NO, 1
TO POWER PURCHASE AGREEMENT

This Amendment No 1 to Power Purchase Agreement (this "Amendment
~s entered into as of .~_~day of Apnl, 2007, by and between Lea Power Partners,
LLC, A Delaware limited I~abil~ty company ("Seller") w~th a pnnc~pal place of
business at Colorado Energy Management, LLC, 2575 Park Lane, Suite 200,
Lafayet[e, CO 80026, and Southwestern Public Service Company ("SPS")I a
New Mexico corporation with managing off=cos in Denver, Colorado. Seller and
SPS are hereinafter referred to individually as a "Party" and collectively as the
"Parties".

WiTNESSETH
WHEREAS, Seller and SPS are parties to that certain Power Purchase

Agreement, dated as of October 20, 2006 (the "PPA"); and

WHEREAS, the Parties desire to amend the PPA to revise the language
in the PPA to address Payment for Facility Starts.

NOW THEREFORE, ~n consideration of the foregoing, and other good and
valuable cons=deratlon, the receipt and sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, SPS and Seller hereby
agree as follows"

Capitahzed terms used but not defined herein shall have the meanings set
forth in the PPA

2 Section 8 6 of the PPA is replaced in its entirety with the following"

8.6 Payment for Fac~hty Starts Commencing on the Commercial
Operation Date, (A) SPS shall pay Seller a Monthly Facility Start Payment or (B)
if the Monthly Facdlty Start Payment ~s a negat}ve number, Seller shall credit SPS
a Monthly Facility Start Payment The Monthly Facility Start Payment shall be
based on the following formula:

Monthly Facility Start Payment = (N1 - N2) x TSP, where

N1 = Number of Successful Faciltty Starts during the billing month,

N2 = Number of Unsuccessful Facility Starts during the billing month,
and,

TSP Start Price, wh=ch shall be the amounts, ~n dollars per Facility start
set out In Table 8.6.
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Period
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
16
19
20
21
22
23
24
25

Table 8 6
$ Per

Facility
Start

<=200 Starts Per
Contract Year Contract Year

6/1/2008- 4/30/2009 $ 4,000
5/1/2009 - 4130/2010 4,000
5/1/2010 - 4/30/20t I 4,080
5/112011 - 4/30/2012 4,160
5/112012 - 4/30/2013 4,240
5/112013 - 4130/2014 4,330
5/1t2014 - 4/3012015 4,400
5/1/2015 - 4/30/2016 4,500
511/2016 - 4/30/2017 4,590
5/1/2017 - 4/30/2018 4,680
5/112018 - 4/3012019 4,780
5/112019 - 4/30/2020 4,870
51112020 - 4/3012021 4,970
5/I/2021 - 4130/2022 5,070
5/112022 - 4/30/2023 5,170
5/1/2023 - 4/30/2024 5,280
5/1/2024 - 4/30/2025 5,380
5/1/2025 - 413012026 5,490
5/1/2026 - 4/30/2027 5,600
511/2027 - 4/3012028 5,710
5/112028 - 4/30/2029 5,830
5/1/2029 - 4/3012030 5,940
5/112030 - 4/3012031 6,060
5/1/2031 - 413012032 6,180
5/1/2032 - 4130/2033 6,300

$ Per
Facility
Sta~

>200 Starts Per
Contract Year
$    15,000

15,000
15,300
15,600
15,900
16,230
16,500
16,875
17,200
17,530
17,900
18,240
18,600
19,000
19,400
19,800
20,175
20,600
21,000
21,400
21,850
22,260
22,700
23,150
23,600
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IN WITNESS WHEREOF, the Parties have caused th~s Amendment to be
executed as of the day and year first above written

Seller:
Lea Power Padners, LLC

SPS:

Southwestern Public Service Company

K~a~’~ T Hyde, Managf’ng Director,
Resource Planning and Acquisition

Xce! Energy Services Inc ~-~
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AMENDMENT NO. 2
TO POWER PURCHASE AGREEMENT

Th~s Amendment No 2 to Power Purchase Agreement By And Between Lea
Power Partners, LLC And Southwestern Public Service Company ~s entered into as of
th~s~ -~day of May, 2007, by and between Lea Power Partners, LLC, A Delaware hmited
liablhty company ("Seller") w~th a pnnc~pal place of business at clo ArcLight Capital
Partners, LLC, 200 Clarendon Street, 55th Floor, Boston, MA 02117, and Southwestern
Public Servi~e Company ("SPS"), a New Mexico corporation w~th managing offices in
Denver, Colorado. Seller and SPS are hereinafter referred to individually as a "Party"
and collectively as the "Parties".

WITNESSErH:

WHEREAS, Seller and SPS are Parl~es to that certain Power Pumhase
Agreement, dated as of October 20, 2006 ,;he "PPA"). and

WHEREAS, the Parties entered into Amendment No 1 dated April 4, 2007 to
correct Section 8.6, Payment for Facility Starts, and

WHEREAS, when the Parties entered ~nto the PPA, the PPA ~nadvertently
included incorrect or missing PPA pages andlor exhibits. The Parties desire to rewse or
add certain PPA pages and/or exhibits to the PPA including Exhibit C, Facility
Description and Site Maps, Exhibit D4, Turb=ne Manufacturer’s Natural Gas Fuel
Quality Specifications and Exhibit F, Notice Addresses.

NOW THEREFORE, in consideration of the foregoing, and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
and intending to be legally bound hereby, SPS and Seller hereby agree as follows.

1 Capitalized terms used but not defined herein shall have the meanings set forth ~n the
PPA.

2. At execution, the PPA contained Exhibit C that had been included in Seller’s
proposal. This version, which was incorrectly ~ncluded in the PPA, stated that the
Generation Technology consisted of two GE Frame 7FA natural gas only combustion
turbines with inlet ch=llers and a GEl 1 reheat steam turbine However, during the
negotiation process prior to execution, the Generation Technology was changed by
Seller in a rewsed Exhibit C to read "2 - MH 501 F combustion turbine w~th chillers" and
"I-GE Dll -reheat steam turbine" In addition, the natural gas and electric points of
interconnechon were subsequently added to the Plot Plan drawing that followed the
descnpt~on of the plant (Page 2 of Exhibit C) The original Exhibit C is hereby replaced
In ~ts entirety with the attached rev}sed Exh~btt C that ~ncorporates these specific
changes.
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3. At execution of the PPA, the PPA did not contain Exhibit D-4, Turbine Manufacturer’s
Natural Gas Fuel Quality Specifications, as Seller had not received it from Mitsubishi
Heavy Industries, LTD Exhibl~ D-4 18 hereby added to the PPA,

4. At execution of the PPA, Exhibit F, Notice Addresses, did not contain Seller’s contact
and notice information. The or~glnal Exhibit F is hereby replaced in its entirety with the
attached Exhibit F which ~ncorporates Seller’s contact and notice ~nformat~on

Except as changed hereby, all other terms and conditions remain unchanged and the
PPA remains in full force and effect

[Remainder of page left blank]
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IN WITNESS WHEREOF, the Parties have caused this Amendment to be executed as
of the day and year first above written.

Seller:
Lea Power Partners, LLC

Daniel R Revers
President

SPS:

Southwestern Pubhc Service Company

Xcel Energy Services lnc as Agent for
Southwestern Public Service Company
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EXHIBIT C
FACILITY’ DESCRIPTION AND SITE MAPS

1. Project 1 Facdlty Name: HobbsGene~atln~Staoon
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EXHIBIT C
FACILITY DESCRIPTION AND SITE MAPS
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EXHIBIT D,.4

TURI:~INI::: MANUFACTURI::R’S NATURAL GAS FUEL QUALITY"
SpI:¢IF:ICATION$

E00011705,doo

~L SPECIFICATION
( for DLN Combu~tor Applicatlon)

from 85 t~ 98 reeL % prafe~ably

laszt gas including Nz~’vgen and Carbon d~oxido can t~nt h~ ~o natural gas ~s not
raora than 4 reel % p~af~ably.

Combus~aon fluctua~on t~n~ to occur during the combus~on of h~g]~ con tent ofmar~

to combust stably. As the zesults, NOx emlsmon may be increased

~oyond the hm~t~ sp~d above, c~nsvlt Ml~ublshi Heavy Indus~ri~,LTD

MITSUBISHI HEAVY INDUSTRIES, LTD.-
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EXHIBIT D..4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E000"[1705 do~                                            ,~

Index)~

where

and

12.
MITSUBISHI HEAVY INDUSTRIES, LTD..
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EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00011705 doo

should be ex~uded flora the fuel system, ~]us caxr2~ o~ ]iqmd can usually be l)Xev~ted

en~4ne pazt~ J6fe, Lzqmds can be ~moved by KROOK OUT SCEUBBERS fo~owed by

MITSUBISHI HEAVY INDUSTRIES, LTD,
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EXHIBIT D~
TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY

SPECIFICATIONS

il ~s~ ~d or

Total t~ace e]ements m fuel, water and inlet
spec~catlon requ~ements
Sp~fically, the combined total quantity ef elements m fuel, water and air must not ex~ed

the following on a fuelwelght

Per Million Parts of Notes

MITSUBISH| HEAVY INDUSTRIES~ LTD.-
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EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E0001|705 do¢                                             .~

Water.~orne Contaminants

~e q~nhty o~ di~obed s~ ds i~ ~dored m be d~bled due ~ o~da~on h ~a

MITSUBISHI HEAVY INDUSTPJES, LTD.

to
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EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

Fuel Air u rio

The following v~H bo reported,

A Water Analys~
B Fu~A Analysm

0 A~r Anal~

See Append~xI

See Appendix !!
~eeAppend~xlII

MITSUBISH! HEAVY INDUSTRIES~ LTD,
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EXHIBIT D~,

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

So.u=

Calcium
Lead

S~con

~on & Goppor
Oxygen
(as detcrmmod by O~ saturated wa~r)

Total Diss~lwd Solids
D~olv~l Sohds

MITSUBISHI HEAVY INDUSTRIES, LTDo

12
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EXHIBIT

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

APPENDIX II

Water Vape~
Total Sulfar
Other
Molec~lar W~ight

n ~
O2oss Heahng Value kJ/Nm*
LoworHeatmg Value kJ/Nm~

Gross Hea~ng Value kJ/kg
Lower Heating Value

MITSUBISHI HEAVY INDUSTRIES, LTD.-

13
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EXHIBIT D..4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

]II Contmn’man~

Carbonyl Sul~le COS

Tomporatu~e    Max

Physical

MPa~)

MITSUBISHI HEAVY }NDUSTRIES, LTD.
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EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00011705.doc

Vanadium
C~]=um

MITSUBISHI HEAVY INDUSTRIES, LTD.’

1,5
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EXHIBIT F

NOTICE ADDRESSES

Page 1 of t

SPS Seller
Notices: Notices:
Paul J Bonawa Christine M Miller
President and CEO Utd~t]es Group Associate General Counsel
Xcet Energy ArcLIght Capital Partners, LLO
800 N]collet Mall Street, Suite 3000 200 Clarendon St, 55~h fir
M~nneapol~s, MN 55402 Boston, MA 02117

Tel 617 531 6338
Karen T Hyde Fax 6178674698
Managing Director, Resource Planning and cmdler@arci{g htcap~tal com
Acquisition
Xcet Energy Services, ]nc
1099 18t" Street, Suite 3000
Denver, CO 80202
Phone (303)308-6113
Fax (303) 308-6141

Operating Committee Representative: Operating Committee Representative:
Jeffrey C Klem Carter A Ward
Manager, Structured Purchases Managing Director
Southwestern Pubhc Serv=ce Company ArcL{ght Capital Partners, LLC
1099 18t~ Street, Su=te 3000 200 Clarendon St, 55t~ fir
Denver, CO 80202 Boston, MA 02117
Phone (303) 308-2732 Tel 617 531 6307
Fax (303) 308-6141 Fax 617 867 4698

cward@arcl~ghtcap~tai corn
Alternate:
Pnce Hatcher
Structured Purchase Consultant
Xce[ Commercial Enterprises
1099 18th St Suite 3000
Denver, CO 80202
Phone (303)308.6111
Fax (303)308-614I
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AMENDMENT NO. 3
TO POWER PURCHASE AGREEMENT

This Amendment No. 3 to Power Purchase Agreement (this "Amendment 3") is entered
into as of this 23rd day of September, 2008, by and between Lea Power Partners, LLC, a
Delaware limited liability company ("Seller") with a principal place of business at c/o ArcLight
Capital Partners, LLC, 200 Clarendon Street, 55th Floor, Boston, MA 02116, and Southwestern
Public Service Company ("SPS"), a New Mexico corporation with managing offices in Denver,
Colorado. Seller and SPS are hereinafter referred to individually as a "Party" and collectively as
the "Parties".

WITNESSETH:

WHEREAS, Seller and SPS are Parties to that certain Power Purchase Agreement,
dated as of October 20, 2006, and amended pursuant to Amendment No. 1, dated as of April 4,
2007 and Amendment No. 2, dated as of May 30, 2008 (as it may be further amended, the
"PPA°); and

WHEREAS, the Parties desire to revise Section 8.6 of the PPA; and

WHEREAS, simultaneous with entering into this Amendment 3, Seller and SPS are
entering into that certain Settlement Agreement, dated as of the date hereof (the "Settlement
Agreement").

NOW THEREFORE, in consideration of the foregoing, and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to be
legally bound hereby, SPS and Seller hereby agree as follows:

1.    Capitalized terms used but not defined herein shall have the meanings set forth
in the PPA.

2.    Section 1.4 (NNN) of the PPA is hereby amended by deleting the entire definition
and replacing it with:

"(NNN)"Successful Turbine Start" means, in response to a request from SPS to start a
Facility combustion turbine generating unit, Seller’s start and operation of such turbine
generating unit that achieves the minimum loading level specified in Exhibit C for specified
conditions for start up of the Facility after the time SP$ requested the turbine start to begin and
upon achieving the aforementioned minimum loading level, generates continuously for a period
of not less than one (1) hour while synchronized to Interconnection Prov{der’s System at or
above such minimum loading level without experiencing any abnormal operating cond}tions. If
Seller initiates a turbine start requested by SPS, but fails to meet the above specified
requirements for a Successful Turbine Start solely as a result of (i) the cancellation of the
turbine start by SPS within the applicable time period, (ii)a request from SPS, within one (1)
hour from turbine start, to shut down the turbine, or (iii) an SPS or SPS system performance
failure, then the iniiiated turbine start sha~l nevertheJess qualify as a Successfu! Turbine Sled.
Seller shall not be credited a Successful Turbine Start following a turbine trip where SPS directs
the Seller to restart the unit, pursuant to Section 7.4, even if the restart would otherwise meet
the qualifications for a Successful Turbine Start."
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definition.
Section 1.4 (QQQ) of the PPA is hereby amended by deleting the entire

4.    Section 8.6 of the PPA is hereby deleted in its entirety and the following Section
8.6 is added in lieu thereof:

8.6 Pavment for Turbine Starts. Commencing on the Commercial Operation
Date, SPS shall pay Seller a Monthly Turbine Start Payment. The Monthly
Turbine Start Payment shall be based on the following formula:

Monthly Turbine Start Payment = N x TSP, where:

N = Number of Successful Turbine Starts with respect to each
combustion turbine during the billing month; and

TSP = Turbine Start Price, which shall be the amounts, in dollars
per turbine start set out in Table 8.6.

The columns in Table 8.6 are hereby changed to read as follows:

(First column) $ Per Turbine Start <=200 Starts Per Contract Year

(,Second column) $ Per Turbine Start >200 Starts Per Contract Year

5.    Except as changed hereby, all other terms and conditions remain unchanged and
the PPA remains in full force and effect.

6.    Representations Re.qardin.q this Amendment. By its execution hereof, each Party
represents and warrants that it is authorized to enter into this Amendment, that this Amendment
does not conflict with any contract, lease, instrument, or other obligation to which it is a party or
by which it is bound, and that this Amendment represents its valid and binding obligation,
enforceable against it in accordance with its terms.

7.    No Other Amendments. Except as specifically provided in this Amendment, no
other amendments, revisions or changes are made or have been made to the PPA. All other
terms and conditions of the PPA remain in full force and effect and the Parties hereby ratify and
confirm their rights and obligations under the PPA, as amended hereby.

8.    Conformin.q References. Upon the effectiveness of this Amendment, each
reference in the PPA to "this Agreement", "thereunder", "hereto", "herein", or words of like
import, shall mean and be a reference to the PPA as amended hereby.

9.    Counterparts. This Amendment may be executed in one or more counterparts,
each of which shall be considered an original instrument, but all of which shall be considered
one and the same agreement, and shall become binding when one or more counterparts have
been signed by each of the Parties and delivered to each of them.

10. Applicable Law. Subject to applicable federal law, this Amendment shall be
governed by the laws of the State of New Mexico.
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’11. Effect(veness of Amendment. The amendments to the PPA contemplated by this
Amendment shall become effective upon the execution of this Amendment by the Parties.

IN WITNESS WHEREOF, the Par~ies have caused this Amendment to be
executed as of the day and year first above written.

Seller:
Lea Power Partners, LLC

Daniel R. Revers
President

SPS;
Southwestern Public Service Company

Xcel Energy Services lnc, as Agent for
Southwestern Public Service Company
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AMENDMENT No, 4
TO POWER PURCHASE AGREEMENT

T!/is Amendmeht No. 4 to Power Purchase Agreement (this "Amendment 4") is entered into as
of this__ day of August, 20~.0, by and between Lea Power Partners, LLC, a Delaware limited liability
company ("Seller") with a principa! place of business at c/o ArcLight Capital Partners, LLC, 200 Clarendon
Street, 55~ Floor, 8oston, MA 02127, and Southwestern Public Service Company, a New Mexico
corporation (%PS") with managing offices in Denver, Colorado. Seller and SPS are hereinafter referred
to individually as a ’~Par ty" and collectively as the "Parties";

WITNESSETH:

WHEREAS, Seller and SPS are Parties to that certain Power Purchase A~reement, dated as of
October 20~ 2006, and amended pursuant to Amendment No. ~. dated as of April 4, 2007, Amendment
No. 2 dated as of May 30; 2007, and Amendment No. 3 dated as of September 23, 2008 (the "PPA!’); and

WHEREAS~ the Parties desire to amend the PPA further with respect to payments for
dispatchabllity and also to better measure and represent the Facility’s AGC ramp rate capabilities In light
of SPP market protocols that have changed since the PPA was entered intO.

NOW THEREFORE, in Consideration 0fthe foregoing, and good and valuable consideration, the
receipt and sufficiency of which is acknowledged~ and intending to be legally bound hereby, SPS and
Seller hereby agree as follows:

Capitalized terms used but not defined herein shall Iiave the meanings set forth in the PPA.

2. Payment for Dispatchabltity. Section 8.2 of the PPA is hereby amended by deleting the definition of
RAF and th~assaciated table in ~heir entirety and replacing them with the following:

= Ramp Rate Availability Factor~ where RAF is determined by the following table
subsequent to verification testing by SPS as set forth in Exhibit A:
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Tested AGC Ramp Rate Performance RAF

The combined average ramp r~te dete[mlned pursuant to Exhibit A Is greater ~.00
than or equal to 20 MW/mln,
The combined avefase ramp rate determined pursuant to Exhibit A is less than 20 0.75
MW/min, and Is greater than or equal to 15 MW/min.
]-he combined average ramp rate determined pursuant to Exhibit A is less than 15 0.50
MW/mln. and Is greater than or equal to :~0 MW/mln,
The combined average ramp rate determined pursuant to ExhiBit A is bss than I0

0,00
MW/min.

Turbine Start PrIce.~ Section g.6 of the PPA iS hereby amended by deleting the definition of TSP in its
entirety and replacing it with:

TSP Turbine Start Pric~, which shall be the amounts In dollars per turbine start set
out in Table 8,6, provided however, thatthe Turbine Start Price shall be 50 for
up to twelve (3L2~ Successful Turbine Starts that occur fo]lowing the Effective
Date !n calendar year 2010, aed the first twenty-five (25) Successful Turbine
Starts each ca!endar year thereafter, beginnin~ in calendar year 2011,

4, Exhibit A. Exhibit A to the PPA is hereby amended by deleting Exhibit A In Its entirety and replacing

It the Exhiblt A attached hereto~

5. Chilled Water Storage Enhancement, Seller shall make commercially reasonable efforts to have the
CWS Enbancement (as defined below) available for use by SPS when dispatching the Facility at all
times ~vhen ambient temperatures are greater than 50 degrees Fahrenheit. CWS Enhancement shall
mean the hardware and software modifications necessary" to enable the Facility to switch-on-the-fly,
without a significant reduction In Facility net output, between operation with gas turbine inlet air
cooled by mechanical chillers and operation wlth gas turbine inlet a!r cooled by use oFthe chilled
water storage t~nks, For avoidance of doubt, a!] electric energy required to operate the mechanica!
chillers for the purpose of creating the chilled water inventory for the chilled water system storage
tank shall be prov!ded as an fnternai load of the Fa(;llity,

6, Representations Re~ardinR This Amendment 4. By its execution hereof, each Party represents 8nd
warrants that it is authorized to enter into this Amendment 4, that to Its knowledge (after due

Inquiry) this Amendment 4 doe~ not conflict with any =ontract, lease, !nstrument, or other obligation
to which tt is a party or by which It is bound, and that this Amendment 4 represents a valid and

bindinl] oblisation, enforceable a~ainst it in accordance with Its terms,
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No Other Amendments. Except as specifically provided in this Amendment 4 and changed hereby,
no other amendments, revlsions or changes are made or have been made to the PPA. All other
terms and conditions of the PPA remain in full force and affect and the Parties hereby ratify and
confirm their right and obligations under the PPA, as amended hereby,

Conforming References, Upon the effectiveness of thls Amendment 4j each reference In the PPA
the "th!s Agreement", "thereunder", "hereto", "herein"~ or words of like import, shall mean and be
a reference to the PPA as amended hereby,

~, This Amendment 4 maybe executed in one or more counterparts, each of whlch shall
be considered an or!g!nal !nst~’um~nt, but all of which shall be considered on ad the same
agreement, and shall become binding when one or more of the counterparts have been signed by

each of the Parties and delivered to each of them,

:tO. Applicable Law. Subject to applicable federal law, this Amendment 4 shall be governed by the laws
of the State of New Mexico,

~_~_.Effective Date. Effective Date shall mean that date upon which this Amendment 4 shall become
effective, which shall be on the Day when (A) Seller has obtained or waived consent to this
Amendment 4 from Faci!Jty Lender and (I~) SPS has obtalned or waived approval of this Amendment
4 by the New Mexico Public Regulation ¢ommlsslon, each on the basls and on the terms requlred by
the Settlement A~reement between the Parties that has been entered Into simultaneously wlth this
Amendment 4 and on the terms ofthls Amendment 4 without condition or modification (unless
such condltlon or modlficat~on has been aecepted by each Party in Its sole discretion): l~ach Party
shall provide the other Party with written notice not later than five (5) Business Days following the
date it obtains or waives the approval for which it is responsible, If the Effective Date has not
occurred b ~ a date that is eight (8) months from the date hereof, this Amendment 4 shall be nu|[ and
void,

3
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IN WITNESS WHEREOF, the Parties h~ve caused this Amendment 4 to be executed as of the day and
year first above written,

SELLER:
Lea Power Partners, LLC

Daniel R. Revers
President

BUYER;
Southwestern Public,Service Company

Tim l(awakam!
Director, Purchased Power
Xcel Enersy Services Inc~ as Agent for
Southwestern Public Service Company
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EXHIBIT A

REQUIREMENTS AND COMPLIANCE

STANDARDS FOR DISPATCHABILITY

Page t of 3

Dispatchability Requirements. In order for Seller to qualify for the Dispatchability
Payment set forth under Section 8.2, the Facility generating Units must be dispatchable generating units.
Dispatchabie generating units shall be capable of providing:

Automatic Generation Control (AGO) from the Energy Markets Control Center (EMCC);
A nominal regulating range of fifteen megawatts (t5 MW) per Unit or twenty five percent
(25%) of AGO Ramp Ma~i whichever iS greater, in automatic 10ad regulation capacity;
Continuous response to EMCC pulsing at a minimum rate of the following per segment
between breakpoints:

Segment Start Segment End AGC Ramp AGC Ramp
Segment as a % of AGO as a % of AGC Up Rate Down Rate

Ramp Max Ramp Max MW/Min. MW/Min.

1 75% 85% 20.0 -2.0
2 85% 88% 20,0 -20.0
3 88% 95% 2.0 ~20.0
4 95% I00% 1.0 -20.0

A low load point for the regulating range of the Facility which is equa! to or less than the
minimum loading level for operation with AGC that complies with the emissions limits of
the Facility air permit at the specific ambient conditions present at the time of the ramp
testing.

2.     Operations Log, Seller shall maintain an houdy operation !og that Identifies real:time unit
operating information including: current level of unit capacity availability; p!~nned and unplanned
maintenance outages or deratlngs, circuit breaker operation and any other significant events related to
the operation of the generating unit, Any changes in the generating status or availability of the generating
unit shall be reported immediately to the EMCC operator by telephone.

3, Telemetry/Generation Load Control Requirements.

A.    SPS shall design, purchase, own, install and tesi, in accordance with the procedures set
forth in this Exhibit, the telemetry equipment, generation load control equipment and the circuits from the
Facility io the EMCC. Generation load control equipment is defined as the equ!pme~t and associated
hardware necessarY to Interpret the request for a generation load Change and provide a signal to ihe
governor of Seiler’s equipment, Seller shall in no way coasttict or modify the generation load change
s!gnal path without review and writfen authorization by SPS,

B.    The telemetry and generation load equipment is to provide the following: Instantaneous
net MW and MVAr levels, control status (available for automatic generation control), load regulation range
limits, remote pulsing circuit, and any other parameters deemed necessary by SPS. Seller shall install at
the Facility MW end MVAr indicating equipment which reflects the identical MW and MVAr values as
those telemetered to the EMCC.
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EXHIBIT A
REQUIREMENTS AND COMPLIANCE

STANDARDS FOR DISPATCHABILITY

Page 2 of 3

Initial Verification of Corcpliance. Initial verification of Automatic Generation ContmI
compliance (requirements 1.A through 1.D above] has been accomplished.

5.     Periodic Verification of Compliance, SPS shall have the dght, at any time ane without
prior notice to Seller, to verify the Automatic Generation Control compliance (reeuirements f.A through
1.D above), Testing will be a coordinated effort between SPS and Seller wi{t~ Seller providing technical
support for Seller’s equipment and with SPS supplying the test regulation signal and determination of
Seller’s compliance of these requirements, SPS shall timely notify Seller of test results [or any
noncompliance.

6,    Automatic Generation Control Availability SPS will monitor Seller’s abilii.y to be
automatically dispatched. It {s the expectation of the Parties that the Facility will be available for
automatic generatio~ dispatch dudng one hundred percent (100%) of the Facility’s on-line hours
(excluding pededs of failure of SPS’s telemetry, during which Seller will manually be dispatched by SPS).

7,     Verification Test[n~ of Ramp Rate Availability Factor. SPS shall have the right to
routinely conduct, from the EMCC, verification testing of the Facility Ramp Rate Availability Factor (RAF),
as described in Section 8.2, without prior notice to Seller. After any such ramp test performed by SPS.
Seller wilt have the right to request a ramp retest following a review of the results provided to Seller by
SPS. If Seller makes such a ramp retest request within seven (7) Business Days of receiviog such test
results, no change shall be made to the RAF until followin; the results of the ramp retest and RAF will be
set retroactively to the date of the prior ramp test based on the ramp retest results, Any request for a
ramp retest made by Seller will be based on a good faith determination by Seller that the results of a
romp retesf~may result in a higher RAF due to: a) any Facility improvements or repairs made by Seller
following the ramp test or b) a good faith determination by Seller that the results of the initial ramp test
performed by SPS may be incorrect. For example if the results of a ramp test performed by SPS result in
a RAF of 0.75. Seller will only, request a raml: retest if Seller determines in good faith that a ramp retest
may reasonably result in a RAF of 1.0. Seller will pay SPS $10,000 for any ramp retest. Any ramp retest
will be scheduled at a mutually agreeable date and time and be subject to SPS scheduling and load
constraints, Seller will not request a ramp retest more than three (3) times in any calendar year, RAF
verification testing shall be conducted for the segments specified in Section t.C. (the "seacif~ed ramp
range"), taking into consideration non*standard ambient conditions which exist at the time of the test,
ACG Ramp Max times the relevant percentages set forth in Section 1(C) will determine the segment
break points as expressed in MWs for the test, subject to Facility operation in compliance with air permit
emissions limits, The timed portion of the test used to determine the increasing ramp rate for calculating
RAF shall begin when the output level of the Facility is at the start of segment 1 and shall end whe~ such
output is at the end of segment 2. The change in Facility o~ltput in MWs over this period divided by this
measured time shall be used to calculate the AGC ramp up rate in MWs per minute (MWtMin.). The
timed portion of the test used to determine the decreasing ramp rate for calculating RAF shall begin when
the output level of the Facility is at AGC Ramp Max and shall end when such output is at the start of
segment 2. The change in Facility output in MWs over this period divided by this measured time shall be
useo to calculate the AGC ramp down rate in MWIMin. One minute Increments of time will be used fo
measure ramp performance. Linear interpolation will be applied to the output data to determine the ramp
value and time at the start of segment 1 and tt~e end of segment 2 for ramp up values and the start of
segment 4 and the end of segment 2 for the ramp down values. The combined average ramp rate for
determining RAF Shall be the average of the absolute value of the AGC ramp up and AGC ramp down
rates as determined above. &s an example and for avoidance of doubt, ’f the Facility ramps up at an
average rate of 21 MW/min for the ramp up over segments 1 and 2 (75%-88%) and ramps down at an

2
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EXHIBIT A

REQUIREMENTS AND COMPLIANCE

STANDARDS FOR DISPATCHABILITY

Page 3 of 3

average absolute value rate of 18 MW/min over segments 4 through 2 (100%-85%)~ the combined
average ramp rate would be of t9~5 MW1MIn,

Definitions:

AGC Ramp Max -The maximum output of the Facility for 2xl combined cycle operation,
Unfired; UnohiJied, and taking into consideration the ambient temperature, humidity and
barometric pressure conditions which exist at the time of the ramp test.

Unfired - No heat recovery steam generator duct firing assistance with load demand.

Unchilled- No combustion turbine generator Inietchilling supplied from chiller
compressors or the chilled water storage tank:

3
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AMENDMENT NO, 5
TO POWER PURCHASE AGREEMENT

This Amendment No. 5 to Power Purchase Agreement (this "Amendment 5") is entered
into as of this 10th day of June, 2014, by and between Lea Power Partners, LLC, a Delaware
limited liability company ("Seller") with a prlanipal place of business at c/o First Reserve, One
Lafayette Place, Greenwich, CT 06830, and Southwestern Public Service Company ("SPS"), a
New Mexico corporation with managing offices in Denver, Colorado. Seller and SP8 are
hereinafter referred to individually as a "Party" and collectively as the "Patties".

WITNESSETH:

WtIEREAS, Seller and SPS are Parties to that certain Po~ver Pro’chase Agreement, dated
as of October 20, 2006, and amended pursuant to Amendment No. 1, dated as of April 4, 2007,
Amendment No. 2, dated as of May 20, 2008, Amendment No. 3, dated as of September 23,
2008 and Amendment No. 4 dated as of August, 2010 (as it may be further amended, the
"PPA"); and

WItEREAS, the Parties desire to revise Section 11.1 (B) and Section 11,1 (C)(1) of the
PPA to permit there to be more than one Issuer of security in the form of an hxevoeable standby
letter of credit; and

NOW THIgREFORE, in consideration of the foregoing, and other good and valuable
consideration, the reeelpt and sufficiency of which is hereby acknowledged, and intending to be
legally bound hereby, SPS and Seller hereby agree as follows:

the PPA.
Capitalized temps used but not defined herein shall have the meanings set forth in

2.    Section 11.1(B) of the PPA is hereby amended by insetting at the end of the
second sante~ce of such Section the plu’ase ", subject to the provisians set fm~h in Section
11.1(C)(1) in the event that there are two or more Issuers of secm’ity in the foL~t of an
h~evoeable standby letter of credit".

3..    Section 11.1(C)(1) of the PPA is hereby amended by deleting the Section in its
enth’ety and replacing it with the followlng:

(1) An i~a’evocable standby letter of credit in form and substance
acceptable to 8PS. Such security may be fi’om an Issuer or -- if from more than one
Issuer -- "Issuers?’ The Issuer or Issuers must each have a senior unsecured long-term
credit rating (nnenhanced by third-patV support) equivalent to A- or better as deteLznined
by both Standard & Poor’s and Moody’s (or if either one or both are net available,
equivalent ratings from alternate rating sources acceptable to SPS). In addition, if the
unsecured credit rating of any Issuer is exactly equivalent to A- the Issuer must not be on
credit watch or have a negative outlook by a rating agency. Security provided in this felon
shall be consistent with this PPA and include a provision for at least thh’ty (30) Days
advance notice to SP8 of any expiration or em’lier termination of the security so as to
allow SP8 sufficient time to exercise its rights under said security if Seller fails to extend
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or reptace the seem’try. The form of such security must meet SPS’s yeqnirements to
ensure that claims or draw-do~vns can be made unilaterally by SPS in accordance with the
terms ofthls PPA. ffthere are two or more Issuers of such security, any draws will be
spilt among the instruments in propox~ion to their face amounts. Such secutity must be
issued for a miriimum term of tin’ee hundred and sixty (360) Days. Seller shall cause the
renewal or extension of the security for additional consecutive terms’ of tin’co hundred and
sixty (360) Days or more (or, if shorter, the remainder of the Term of this PPA) no later
than thh’~y (30) Days prior to each expiration date of the security. If the security is not
renewed or extended as required herein, SPS shall have the right to draw immediately
upon the security and to place the anmuuts so drawn, at Seller’s cost and with Seller’s
fimds, in an interest beating escrow account in accordance with Section 11.1 (C)(2), until
and unless Seller provides a substitute form of such seourlty meeting the requ~xements of
tNs ArtMe ll. Seem.lty in the fonnofanh~evocablestandbylet~er ofcreditshaIlbe
governed by tile U~fiform Customs and Practice for Doemnentary Credits (1993
Revision), Intematlonal Chamber of Commerce Brochure No 500 (the "UCP"), except to
the extent that the tetTnS hereof are inconsistent with the provisions of the UCP, including
Articles 13(b) and 17 of the UCP, in which case the terms of the Letter of Credit as
follow shall govern:

"With respect to ArtMe ! 3 (b) of the UCP, the Issuing Bank shall have a
reasonable amonnt of time, not to exceed tin’co (3) banking days following the date of its
receipt of documents from the beneficlaty, to examine the documents and determine
whether to take up or refuse the documents and to info~ra the benefieiary accordingly.

In the event of an Act of God, riot, civil commotion, insma’ection, win’ or any other cause
beyond our control that interrupts our business (collectively, mt "Inten’uption Event~) and
causes the place for presentation of this Letter of Credit to be closed for business on the
last day for presentation, the expiate date of this Letter of Credit will be automaticaIly
extended without amendment to a date thirty (30) calendar days after the place for
presentation reopens for business."

4.    Except as changed hereby, all other tel~as and conditions remain unchanged and
the PPA remains in full force and effect.

5.    Representations Regarding this Amendment. By its execution hereof, each Party
l~epresents and wm~ants that it is authorized to enter into this Amendment 5, that this Amendment
5 does not conflict with any contract, lease, instrument, or other obligation to Milch it is a parity
or by winch it is bound, and that this Amendment 5 represents its valid and binding obligation,
enforceable against it in accordance with its terms.

6.    No Other Amendments. Except as specifically provided in this Amendment 5, no
other amendments, revisions or changes are made or have been made to the PPA. At! other
terms and conditions of the PPA remain in lull force and effect and the Parties hereby ratify and
eonfn’m their rights and obligations under the PPA, as amended he~,eby.
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7,    C0nforroinu Rofereneas. Upon the effectiveness of this Amendment 5, each
refere~ea irt the PPA to "thls Agreement", "thereundetO’~ "hereto", "herein", or words of like
impoa, shall moan and be a reference to the PPA as amended hereby.

8,    Counter m_gg~. This Amendment 5 may be exeouted in otto or more counterparts,
eaoh of whieli shall be eonsldered an original inst~ment, hut all of which shall be eonsldored
one and the same agreement, and shall become bhadlng when one at’ morn eountea’parts have
been signed by eaoh of the Parties and delivered to eaoh of them.

9,    ,~pplleabin L~w. $ubject to applicable federal law, this Amendment 5 shall be
governed by the laws of the State of New Mexico.

10. Effectiveness of Amendment, The amendments to the PPA contemplateA by this
Amendment 5 shall become effective upo~ the execution of this Amertdment 5 by the Parti~.

IN WITNESS WHEREOF, the Parties have oaused this Amendment 5 to be
exeouted as of the day and yea~ th’st above written,

Lea Power Part~et~, LLC

SPa:
8onthwes~em Publio Service Company

Xeel Energy Services Ino, as Agent for
Southwestern Public Service Company
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7.    Conforming References. Upon the effectiveness of this Amendment 5, each
reference in the PPA to "this Agreemen~’, "thereunder", "hereto", "herein", or words of like
import, shall mean and be a referance to the PPA as amanded hereby.

8.    Counte~. This Amendment 5 may be executed in one or more counterpat%
each of which shall be considered an o~qglnal instrument, but all of which shall be considered
one and the same agreement, and shall become binding when one or more counterparts have
been signed by each of the ParSes and delivered to each of them.

9.    Applicable Law. Subject to appllcable federal law, this Amendment 5 shall be
governed by the laws of the State of New Mexico.

10. Effectiveness of Amendment. The amendments to the PPA contemplated by this
Amendment 5 shah become effective ripen the execution of this Anlendment 5 by the Parties.

IN WITNESS WHEREOF, the Parties have caused tNs Amendment 5 to be
executed as of the day and ye~a’ fn’st above written.

Seller:
Lea Power Partners, LLC

SPS:
South~vestem Public Service Company

Tim Kawakanii
Dh’eetor, Purchased Power
XceIEnergy 8ervlces Inc. as Agen[ for
Southwestern Public Service Company
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Execution Copy

CALPINE Calplne Energy Services, L.P.
7t7 Texas Avenue, Suite t000
Houston, Texas 77002
(713) 830-8333
Fax: (7t3) 830-8868

CONFIRMATION LETTER
(EEl)

"CONFIDENTIALITY NOTICE: The information is intended only for the use of the
individual or entity named below. If you are not the Intended recipients you are hereby
notified that any disclosure, copying, distribution, or taking of any action in reliance on
the contents of this information is strictly prohibited. If you have received this
transmission in error, please Immediately notify us by telephone to arrange for return of
the documents."

Date:
To:
Atlention:
Fax No.:
From:
Re;

May 7, 2010
Southwestern Public Service Company
Confirmation Department

Calplne Energy Services, L.P.
Calplne Deal Number:
Calpine Agreement Number:

The purpose of this Confirmation is to confirm the terms and conditions of the transaction (the
"Transaction") agreed upon by Buyer and Seller as of the Trade Date specified below. This
Confirmation is being provided pursuant to, in accordance with and is subject to the provisions
of to that certain EEl Master Power Purchase and Sale Agreement, version 2.t (4/25!00) by and
between Southwestern Public Service Company ("SPS") and Catpine Energy Services, L.P.
("CES") dated as of May 7, 2010 (the "~"). Notwithstanding any contrary provisions in
the Agreement, any conflict between this Confirmation and the Agreement shall be resolved in
favor of this Confirmation. Buyer and Seller shall be referred to individually herein as a
and collectively herein as the "Parties." Capitalized terms used but not defined herein shall
have the meanings ascribed to them in the Agreement.

We confirm the following terms of our Transaction:

Buyer: SPS

Seller: CES

Trade Date: May 7, 2010

Product: Capacity and a day ahead Energy Call Option on Energy. Buyer
shall have the right to call for either 150 MW or the full 200 MW
contract Quantity of Energy to be delivered during any day of the
Delivery Period within a Schedule, effected by Buyer consistent
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Quantity of Energy:

Contract Price:

Execution Copy

with the scheduling provisions hereof. In no event shall Buyer be
entitled to schedule volumes other than that stated in the
preceding sentence.

200 MW ("Contract Capacity") of Capacity and Unit Firm Energy
(as defined below, "Energy") from the Turbine at the Facility,

For purposes of this Transaction and Confirmation, the definition
of "Unit Firm" in Schedule P of the Agreement is hereby changed
to read as follows:

"Unit Firm" means, with respect to this Transaction, that
the Energy that is the subject of the Transaction is
Intended to be supplied from the Turbine (as defined in the
Confirmation), and in the event the Turbine is unavailable
or de-rated as a result of an unscheduled outage or
"Forced Outage" (as defined in the NERC Generating Unit
Availability Data System (GADS) Forced Outage reporting
guidelines) and (i) Seller elects not to deliver Replacement
Energy or Alternate Energy, or. (il) Seller elects to deliver
Alternate Energy but Buyer elects not to accept or receive
Alternate Energy, Buyer’s obligation to pay the Capacity
Payment shail be reduced by the Capacity Availability
Adjustment Amount, but no other damages shall apply in
such instances, including without limitation the damages
set out in Article Four of the Agreement.

Fudher, except as provided above, Seller’s failure to
deliver under a "Unit Firm" Transaction shall be excused:
(i) by an event or circumstance that affects the Turbine so
as to prevent Seller from performing its obligations, which
event or circumstance was not anticipated as of the date
the Transaction was agreed to, and that is not within the
reasonable control of, or the result of the negligence of,
Seller or (ii) by Buyer’s failure to perform. In any of such
events described in the foregoing sentence, Seller shall
not be liable to Buyer for any damages, including any
amounts determined pursuant to Article Four.

An unscheduled outage or Forced Outage may not be based, in
whole or in part, on (i) Seller’s increased costs of operating the
Facility, or (ii) Seller’s ability or desire to enter Into transactions
with third parties. Seller may provide Replacement Energy or
Alternate Energy to restore Buyer’s Schedule in the event of an
unscheduled outage, Forced Outage or derate of the Turbine as
set forth below.

For purposes of the reference to "Contract Price" in Article Three
and the definition of Force Maieure in the Agreement, "Contract
Price" means the sum of (i) the Capacity Payment (calculated
using the pertinent monthly Capacity Price consistent with the
"Capacity Availability Adjustment" below), plus (ii) the Variable

2
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Execution Copy

O&M Charge, multiplied by the Quantity of Energy delivered each
month, plus (iii) any Scheduling Charges per month, plus (iv) the
Cost of Gas for the applicable calendar month.

Seller shall show the individual components of the Contract Price
(subsections (i) through (iv) above in this section) on each monthly
Invoice submitted to Buyer for payment.

Capacity Payment: The "Capacity Payment" for each month as used herein equals
the Capacity Price multiplied by the Contract Capacity, reduced by
the Capacity Availability Adjustment. The applicable Capacity
Prices for each month and each year of the Delivery Period of this
Confim]atlon are as set forth in the Table below. The Summer
Mo~ths are defined as the months of June, July, August, and
September dudng the Delivery Period. The Non-Summer Months
are defined as the months of January, February, March, April,
May, October, November, and December during each year of the
Delivery Period.

Calendar
Year Capacity Price - Summer Months Capacity Price - Non-Summer Months

2012

2o13

20t4

2015
2016

20t7

2018

Variable O&M Charge: $ per MWh multiplied by the Inflation Factor.

Scheduling Charge: Buyer ehatl pay a "Scheduling Charge" for each Schedule
submitted by Buyer and dispatched by Seller, calculated using the
following formuIa:

The Scheduling Charge calculated above shall not exceed the
amount equal to (  x Inflation Factor) for any 24 hour period,
except in the circumstance that two separate Schedules were
submitted for such 24 hour period.

For the avoidance of doubt, Scheduling Charges also apply if
Seller provides Replacement Energy or Alternate Energy. An
additional Scheduling Charge will not be assessed in relation to a
Turbine restart during a single continuous period scheduled by

3
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Provision of Gas:

Contract Heat Rate:

Quantity of Gas:

Execution Copy

Buyer following an unscheduled outage or Forced Outage not
caused by Force Majeure.

Seller shall provlde Gas corresponding to Energy Buyer schedules
in accordance with the "Option Exercise, Scheduling" section
herein.

"Ga.__~s" means natural gas of a quality that meets or exceeds the
manufacturer’s specifications for the Turbine.

The Contract Heat Rate is as set forth in the table below:

Contract Heat Rate (MMBtu/MWh)

Contract Scheduled Quantity

Year 150 MWh/hr 200 MWh/hr

2012-20t8

a) Seller shall provide the applicable Quantity of Gas
cSrresponding to the respective Quantity of Energy Scheduled
pursuant hereto, as set forth in the table below:

Quantity of Gas -- Energy

Quantity of Contract Quantity of
Energy Heat Rate Gas

Scheduled (MMBtu/ (MMBtu/hr)
(IVlWh) r~Wh)

i50
200

in the event of any unexcused failure of Seller to deliver Energy
hereunder, Buyer’s corresponding payment obligation for Gas
shall be proportionately reduced.

b) In addition, Seller shall provide the applicable Quantity of Gas
required for start up gas as shown in the table below:

Quantity of Gas - Start Up
(MMBtu/Schedule)

Hot Start 8OO

Warm Start t,200

Cold Start 2,400

c) The total Quantity of Gas to be provided by Seller on a given
day will be calculated as follows:

4
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Alternate Energy:

Execuf~n Copy

The product of the number el~ hours scheduled and corresponding
Quantity of Gas per the "Quantity of Gas -- Energy" table above
plus the Quantity of Gas required for start up for each Schedule as
shown in the "Quantity of Gas -- Start Up" table ab.ove (if
appIicable).

For example, if Buyer schedules 200 MW for eight hours and
incurs a Warm Start, the Quantity of Gas to be provided by Seller
would be calculated as: (8 x "f,470) + "i,200 = 12,960 MMBtu for
that day.

The "Cost of Gas" shall be the aggregate of the Daily Gas Costs
for each Gas Day during the calendar month plus any Intra-Day
Scheduling Costs for the applicable calendar month. The "Daily
Gas Cost" will be calculated by multiplying the Quantity of Gas f(Jr
each Gas Day during the ~alendar month by the "Daily Midpolf~t,"
as reported in the "Daily Price Survey" for "Panhandle, TX-Okla."
as published by Platts in Gas Dally for the flow date, plus 
per MMBtu (which constitutes a reasonable value of what’is
expected to b~, as of the Trade Date, ths actual cost of gag
delivered to the Facility) plus the applicable City of Coweta Utilities
Tax as it exists currently under Municipal Code Section 7-401 or
as may exist in the future pertinent to the Delivery Period hereof.

January 1, 20t2 through December 31, 2018, Hour Ending ("HE")
0100 through HE 2400 CPT, Monday through Sunday including
NERC holidays.

The Delivery Point will be the Busbar for the Turbine connected to
the SPP transmission grid.

Buyer shall be responsible for all applicable transmission service
charges and transmission losses at and after the Delivery Point for
transmission service as to Energy or Replacement Energy
delivered and at and after the alternate delivery point for any
Alternate Energy delivered. Seller shall be responsible for all
applicable transmission service charges and transmission losses
before the Delivery Point for transmission service as to Energy or
Replacement Energy delivered and before the alternate delivery
point for any AIternate Energy delivered.

In the event that a Transmission Provider curtails firm
transmission service procured by Buyer consistent with the
"Contingencies" Section hereof, such that Buyer is unable to
accept all or a portion of the scheduled Energy at the Delivery
Point or at a Buyer approved alternate delivery point, Buyer shall
be excused from accepting delivery of and paying for the curtailed
Energy and from paying for the corresponding pro-rata amount of
Gas provided by Setier to the Turbine.
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In the event the Turbine is unavailable or de-rated as a result of
an unscheduled outage or Forced Outage, Seller may, in its sole
reasonable discretion, provide replacement Energy from an
alternate turbine at the Facility ("Replacement Energy"). If Seller
reasonably determines it is unable to detiver Energy to Buyer from
the Facility for such purpose in whole or in part, Seller may deliver
replacement Energy from an alternate source to an alternate
delivery point that is on the border of or within the SPS electrical
service area transmission system ("Alternate Energy"), provided
that Buyer will, in its sole reasonable discretion, have the right to
accept or reject Seller’s delivery of such Alternate Energy, in
relation to any specific Schedule. To the extent Seller provides
Replacement Energy or Buyer accepts Alternate Energy, the
amounts of Replacement Energy and Alternate Energy delivered
by Seller to Buyer shall constitute Energy delivered under this
Confirmation and shall be deemed delivered from the Turbine for
purposes of calculating the Contract Price and Capacity
Availability Adjustment Amount (defined below). Notwithstanding
the previous sentence, in connection with Seller’s delivery to
Buyer of Alternate Energy, Cost of Gas charged to Buyer will be
adjusted by agreement of the Parties to reflect Seller’s gas costs
pertinent to such alternate source.

All Scheduling shall be subject to and limited by any applicable
Rules promulgated by North American Electric Reliability Council
("NERC") or its successor, the SPP or its successor, and good
utility practice (the "Schedulln.q Rule~"). With respect to any
changes in the Scheduling Rules, Buyer will manage and accept
the risk of electric transmission scheduling requirements
necessary to accommodate delivery. Buyer shall have the right,
but not the obIigation, to exercise its Energy Call Option by
delivering notice of its option exercise to Seller no later than 8:00
a.m. CPT on the Business Day prior to the day on which the
Energy is to be delivered. Buyer shall have the right, but not the
obligation, to scheduie Energy ("Requested Ener.qy") for any day
as follows:

~(1) Buyer shall schedule deliveries in consecutive one-hour
Jincrements for a mlnlmum of eight consecutive hours (no
Lmaximum number of consecutive hours).                   ~

(2) Buyer may make Intra-day Changes to a previously
submitted day-ahead schedule ("lntra-Day 8chedulin.q Chan,qe"),
provided that Buyer provides Seller advance notice of at least four
hours prior to the first hour affected by the Intra-Day Scheduling
Change, and if the Turbine requires a Cold Start, then Buyer shall
provide advance notice of at least six hours prior to the start of the
first hour affected by the lntra-Day Scheduling Change. If Buyer
elects to make an Intra-Day Scheduling Change, Seller shall have
the right to charge Buyer for quoted costs (consistent with the
process described below) to accommodate such a change ("lntra-
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Day Schedulin.q Cost"); provided, however, that Intra-Day
Scheduling Costs shell consist only of costs associated with the
change in Gas requirements as a result of the Intra-Day
Scheduling Change. No later than one hour after receiving notice
from Buyer Of an intra-Day Scheduling Change, Seller shall
provide Buyer with a quote of the Intra-Day Scheduling Cost
associated with implementation of the Intra-Day Scheduling
Change. Upon receiving notice of the Intra-Day Scheduling Cost,
Buyer shall immediately notify Seller of its decision either to
accept or withdraw the Intra-Day Scheduling Change request.

(3) Buyer may schedule deliveries at any start time; provided,
however, that Buyer shall not be entitled to a second intra-day
Schedule, or a start for a subsequent day’s Schedule, until the
expiration of eight hours from the previous Shutdown.

To the extent Seller fails to deliver Energy from the Turbine
because the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage and (i) Seller elects not to
deliver Replacement Energy or Alternate Energy or (it) Seller
elects to deliver Alternate Energy but Buyer elects not to accept or
receive Alternate Energy, Buyer’s obligation to pay the Capacity
Payment shall be reduced by the Capacity Availability Adjustment
Amount, but no other damages shall apply in such instances,
including without lim}tation the damages set out tn Article Four of
the Agreement.

Seller guarantees the monthly Capaclty Availability at 96% dudng
Summer Months and 93% during Non-Summer Months. If the
Oapaclty Availability falls below 96% (calculated on a four month
roiling average of the Summer Months during the Delivery Period)
during a Summer Month or 93% during a Non-Summer Month
(calculated on a four month rolling ayerage of the Non-Summer
Months during the Delivery Period), Seller wilt credit Buyer 1.5%of
the capacity payment for each 1% that the Oapacity Availability
falls below the guaranteed amount (the "Oapacity Availability
Adiustment Amounl,"). Notwithstanding the foregoing, the Capacity
Availability prior to the fourth Summer Month and prior to the
fourth Non-Summer Month during the initial year of the Delivery
Period shall be determined as to each individual month for the
first three Summer Months and the first three Non-Summer
Months, rather than on such rolling average basis. In determining
the Capacity Availability, (i) Force Majeura outages and Planned
Maintenance (within the permitted limits stated in the "Planned
Maintenance" section below) shall not reduce the calculated
Monthly Availability and (it) Replacement Energy and Alternate
Energy delivered hereunder shall be treated as equivalent to the
delivery of Energy from the Turbine. The Oapacity Availability
Adjustment Amount can never exceed Capacity Price for such
month multiplied by the contract Quantity. Seller will credit Buyer
any Capacity Availability Adjustment Amount in the Invoice for the
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month following the conclusion of each calendar month during the
Delivery Period.

The Hourly Avallability will be calculated each hour Energy is
scheduled using the following equation:

Hourly Availability (HA) = ’1 - ((Scheduled MW - Delivered
MW) / Scheduled MW))

If no Energy is scheduled, the Hourly Availability is equal to

The Capacity Availability for each month will be calculated using
the following equation:

Capacity Availability (CA) for any given month = total HA in
the month / total hours in the month

The Capacity Payment for each month will be computed using the
following equation:

CP = UCP + CAA, where:

CP = the Capacity Payment expressed in Dollars for such month,

UCP = the unadjusted Capacity Payment = 200,000 kW x (CR),
expressed in Dollars for such month,

CR = Capacity Price expressed In US Dollars per KW-month, for
the applicable month during the Delivery Pedod, and

CAA = the Capacity Availability Adjustment Amount expressed in
Dollars and calculated as:

For Summer Months:

(a) if CARA for such Month Is >- 0.96, then CAA = 0
(b) if CARA for such Month ts < 0.96, then

CAA = (0.015) x (CARA - 0.96) x (’100) x (200,000 kW) x (CR),
and

For Non-Summer Months:

(a) if CAP, A for such Month is ~ 0.93, then CAA = 0
(b) if CARA for such Month is < 0.93, then

CAA = (0.015) x (CARA - 0.93) x (’~00) x (200,000 kW) x (CR),

Where:

CARA = Is the four-month roiling average of CA calculated using
the values for the 3 previous Summer Months or Non-Summer
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Months, as the case may be plus the value of the current month.
For the first three Summer Months and the first three Non-
Summer Months, CARA shall equal the value of CA for each
month. For example:

For the month of June 2012, the CARA shall equal the monthly
value of CA for June 2012;

For the month of September 20t2, the CARA shall be the average
of the monthly values for CA for June, July, August and
September 2012;

For the month of June 2013, the CARA shall be the average of the
monthly values for CA for July, August and September 2012 and
the monthly value for CA for June 2013;

For the month of February 2012, the CARA shall equal the value
of CA for February 2012; and

For the month of April 2012, the CARA shall equal the average of
the monthly values for CA for January, February, March and April
20t2.

Seller shall provide to Buyer calcutations and supporting
documentation of the HA on a daily basis, and the CA and CAA on
a monthly basis.

"Planned Maintenance" means a planned outage scheduled in
advance for the Turbine only during the Non-Summer Months.
Any requests by Seller to schedule Planned Maintenance during
any other month shall be subject to the prior wdtten approval of
Buyer. On or before August 1 of each year, beginning on
August "i, 201t, Seller will provide a binding schedule of Planned
Maintenance for the following year (subject to modification with
due notice as set forth below) and a non-binding schedule of
Planned Maintenance for the balance of the Delivery Period.

Seller shall be permitted a maximum of 480 hours of Planned
Maintenance for each calendar year for the Turbine without
reduction of CA for purposes of the Capacity Availability
Adjustment; provided, however, that Seller shall be permitted 740
hours of Planned Maintenance during one calendar year during
the Delivery Period (but not dudng the first two calendar years of
the Delivery Period), not reducing CA for purposes of calculating
the Capacity Availability Adjustment.

Seller shall provide Buyer with reasonable advance notice of any
change in any Planned Maintenance schedule consistent with the
following:

9
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PIanned Maintenance Advance Notice
Expected Duration Required

(1) Less than 2 Days at least 24 hours

(2) 2 to 5 Days at least 7 Days

(3) Major overhauls (over 5 Days) at least 90 Days

The commencement of the Parties’ performance obligations as to
Product delivery and receipt under this Confirmation is contingent
upon Buyer having reserved sufficient firm transmission service
from the SPP to receive the full 200 MW from Seller for the entire
Delivery Period ("Transmfssion Contin.qency"). Specl~catly, Buyer
has a transmission service request (OASIS #73437686) under
study by the SPP for Buyer to designate 200 MW from the Facility
as a Network Resource ("Transmission Request"). Buyer shall
provide notice, in writing, of SPP’s acceptance or rejection of
Buyer’s Transmission Request on or before July 1, 20’H, and
failure to provide such notice will be deemed to be a waiver by
Buyer of the Transmission Contingency, If 8PP rejects Buyer’s
Transmission Request, upon Seller’s receipt of notice thereof from
Buyer on or before July t, 2011 of such rejection, this
Confirmation shall be immediately terminated, and each Party
shall be relieved of all obligations pursuant to this Confirmation
without any further financial or other obligation to the other Party
as a result of such termination or otherwise; provided, however,
that each Party shall be responsible for its own costs and
expenses Incurred prior to such termination.

The commencement of the Parties’ performance obligations as to
Product delivery and receipt under this Confirmation is also
contingent upon the approval by the New Mexico Public
Regulation Commission ("NMPRC"). No later than forty-five (45)
calendar days after execution of this Confi’rmation, Buyer shall
request approval of this Transaction and Confirmation from the
NMPRC. Buyer shall use commercially reasonable efforts to
obtain NMPRC Approval, and Se]ler shall coopera~e reasonably
with Buyer’s efforts to seek NMPRC Approval. Buyer shall
promptly provide written notice to Seller upon grant of NMPRO
approval, and this contingency will have no further effect.

In the event that Buyer !lmely applies for NMPRC approval
pursuant to the above paragraph but is unable, despite Buyer’s
commercially reasonable efforts, to obta]n NMPRC approval
without conditions unsatisfactory to Buyer, Buyer shall have the
right to terminate this Confirmation, by written notice to Seller at
any time within six months following the date of this Confirmation.
Upon Seller’s receipt of such notice, this Confirmation shall be
Immediately terminated, and each Party shall be relieved of all
obligations pursuant to this Confirmation without any further
financial or other obligation to the other Party as a. result of such
termlnation or otherwise; provided, however, that each Party shall

I0
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be responsible for its own costs and expenses incurred prior to
such termination.

Effective from December 1,201’1[ and through the Delivery Period,
Seller is obligated to provide and maintain Required Credit
Support. If Seller fails to provide or maintain the Required Credit
Support during the period from such date through the end of the
Delivery Period, Buyer shall have the right to terminate this
Confirmation upon providing at least ninety (90) days~ written
notice of same to Seller unless during the initial twenty (20) days
of such ninety (90) day period Seller provides the Required Credit
Support.

Except for Emissions Costs, Seller shalt be solely responsible for
(i) any and all present and future taxes and other Impositions of
Governmental Authorities relating to the construction, ownership
or leasing, operation or maintenance of the Facility, or any
components or appurtenances thereof, Including taxes and
impositions that vary based upon the amount of power produced,
the amount andlor nature of fuel consumed, andlor the amount
and/or nature of wastes produced by the Facility, and (ii) all ad
valorem taxes relating to the Facility; provided that responsibility
for the local City of Coweta Utilities Tax will be as stated in the
"Cost of Gas" section hereof.

The Par~tes shall cooperate to minimize tax exposure; however,
neither Party shall be obligated to incur any financial burden to
reduce taxes for which the other Party is responsible hereunder.
AI~ Energy delivered by Se~ler to Buyer hereunder shall be sales
for resale, with Buyer reselling such Energy. Buyer shall obtain
and provide Sailer with any certificates required by any
Governmental Aulhodty, or otherwise reasonably requested by
Seller to evidence that the deliveries of Energy hereunder are
sales for resale.

(a) Notwithstanding anything to the contrary herein, Buyer shall
reimburse Seller for ell Emissions Costs that are incurred by Seller
on or after January 1, 2012 (the "Commencement Date") and that
are applicable during the Delivery Period, resulting from the
Imposition of any Law existing on the Trade Date by a
Governmental Authority with jurisdiction over Seller andlor the
Facility, and/or any new environmental or other Law, or the
modification or new interpretations of existing Law(s) which
become effective subsequent to the Trade Date.
(b) As applicable, Belier shall include any Emissions Costa
payable by Buyer in Its monthly invoice to Buyer, as provided in
Article 6 of the Agreement.

(c) At Buyer’s request, Seller shall provide Buyer a copy of any
reporting, estfmates or other compliance ~fooumentation submitted

11

WP/I-4(CD) 
Page 424 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Execution Copy

to any Governmental Authority pertaining to any Law resulting in
Emissions Costs for the Turbine (or Facility, as applicable).

(d) With respect to any Emissions Costs incurred by Seller on or
after the Commencement Date as a result of any new
environmental or other Law, or the modification or new
interpretations of existing Law affecting emissions Of carbon
dioxide ("CO2") and becoming effective subsequent to the Trade
Date (any such new or existing Law hereinafter, "Environmental
Change in Law"), Seller shall provide Buyer with written notice
thereof as promptly as practicable after Seller obtains knowledge
thereof, but in no event less than three (3) months after the date
on which the Environmental Change in Law becomes effective (an
"Environmental Change in Law Notice").

(e) If Buyer receives an Environmental Change in Law Notice,
Buyer and Seller shall negotiate in good faith and shall use
commercially reasonable efforts to develop and agree upon a
written amendment to this Transaction in a timely manner to
govern the procurement, disposition, transfer, use, and market
price determinations (including applicable indices) of, and
accounting and billing for, Emission Costs for the applicable
compliance period (as modified from time to time, "Emissions
Plan") and to cooperate with and be responsive to each other and
each other’s reasonable requests in the development of the
Emissions Plan. For the avoidance of doubt, the Padies agree
that the essential business purpose of this Emissions Costs and
Allowances section Is for Buyer to bear all Emissions Costs
related to the production or sale of Delivered Energy dudng the
period commencing on the Commencement Date and ending at
the expiration of the Delivery Period.

(f) Seller wilt as soon as practicable notify Buyer, in writing, If it
anticipates that Seller will be required to obtain, hold or surrender
emissions credits, allocations, allowances or offsets relating to any
CO2 emissions from the Facility attributable to Delivered Energy.
In the event that Seller receives any credits, allocations,
allowances, offsets, legally acceptable tradable instrument, or
similar item of value ("Credit") related to the operation of the
Turbine and/or emissions of CO2 from the Turbine, a pro rata
share of such Credits that are attributable to the Turbine shall be
applied to mitigate or offset the emissions andlor the Emissions
Costs, as applicable, incurred by Seller as a result of operation of
the Turbine for the sale of Delivered Energy hereunder, in
advance of Seller seeking reimbursement from Buyer hereunder.
For purposes of the preceding sentence, the pro rata share shall
be calculated based on the same methods, formulae andlor
calculations used by the Governmental Authority to determine the
Emissions Costs for any given compliance period (e.g., (i) if
Emissions Costs are imposed on Seller. based on the Capacity of
the Facility, then the pro rata share of Credits shall be equal to
Buyer’s percentage of Contract Capacity from the Facility, or (ii) if
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Emissions Costs are imposed on Seller based on the volumetric
production or sale of Energy from the Facility during a given
compliance period, then the pro rata share of Credits shall be
equal to the amount of Delivered Energy during such period,
divided by the total amount of Energy produced or sold from the
Facility during that same period). If Seller receives some type of
corporate wide allocation of Credit which allocation is not directly,
but at least indirectly, related to the Turbine, its emissions and/or
operation for the sale of Delivered Energy, Buyer and Seller shall
work together tn good faith to establish a reasonable a]location for
the Turbine.

(g) As an alternative to reimbursing Seller for any Emissions
Costs pursuant to paragraph (a) of this section, Buyer may, at its
election, provide to Seller CO2 emissions allowances to cover
Buyer’s share of Emissions Costs from the Turbine (or Facility tn
the case of Replacement Energy) as may be applicable and/or
required by Law, net of Buyer’s pro-rata share of Credits allocated
or granted to the Turbine (or Facility In the case of Replacement
Energy) by a Governmental Au[hority.

(h) If Buyer elects to provide Seller with emissions allowances to
cover Buyer’s share of any Emissions Costs per the preceding
paragraph (g), Buyer shall have until thirty (30) days prior to any
compliance deadline (taking into account seasonal, annual or
other compliance period deadlines) to fund the applicable
allowance accounts for the Facility with, or othe~vise provide to
Seller, any CO2 emissions allowances required by Law as a result
of emissions of CO2 attributable to Delivered Energy from the
Turbine or Facility during such compliance period, in the event
that, prior to the date that is thirty (30) days before any such
compliance deadline, Buyer falls to provide such required
emissions allowances (if any), Seller shall supply such required
emissions allowances on behalf of Buyer and shall charge all
reasonable costs and expenses associated therewith (including
brokers’ and attorneys’ fees, as applicable) to Buyer In the next
monthly invoice. Any remaining allowances in excess of actual
compliance requirements shall be netted against the following
period’s compliance requirement (to the extent authorized by Law)
or returned to Buyer, at Buyer’s sole discretion.

(l) Without affecting or otherwise diminishing in any way Buyer’s
reimbursement obligation pursuant to paragraphs (a) and (j) of this
section andtor Buyer’s obligation to provide emissions allowances
pursuant to paragraphs (g) and (h) of this section, nothing herein
shall relieve Seller of its obligation to comply, at its sole eost, with
any permit condition or emission limit or standard (including an
emission limit or standard related to C02) imposed specifically on
the Facility.

(j) Should Seller supply Alternate Energy to Buyer from an
identified alternate source, Seller shall be entitled to recover, and
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Buyer shall be obliged to pay an amount equal to any Emissions
Costs assessed by such alternate source upon the sale of
Alternate Energy to Buyer, which amount is intended to recover
the alternate source’s costs to comply with any Environmental
Change in Law ("Alternate Energy Emissions Cs~t~"); provided "
that (i) in no event shall Buyer’s obligations with respect to
Alternate Energy Em~ssions Costs be greater than if such
Alternate Energy had been delivered from the Turbine. In no
event will Buyer be responsible for providing or reimbursing Seller
for Emissions Costs with respect to Alternate Energy acquired
from the market and not an identified alternate source.

Change tn
Regionat Territory:

FERC Order No, 7’17;
Compliance with
Applicable Law:

In the event of a change in the operation or organizational
structure of the regional territory which includes the Facility or
Buyer’s service area (including implementation of an ISO, RTO, or
realignment of the transmission system) and such change is
reasonably anticipated to affect materially and adversely either
Party’s ability to perform its obligations hereunder, the
representatives of each Party shall convene within ’15 days of
written notification from either Party and shall provide
recommendations for the Parties’ appropriate action. Both Parties
thereafter shall negotiate tn good faith an amendment to this
Agraament or take other appropriate actions, the effect of which
will be to preserve or restore the respective Parties, as closety as
possible, to the same business and economic positions that
existed prior to such change.

Buyer conducts its operations (i) in a manner intended to comply
with FERC Order No. 717, Standards of Conduct for Transmission
Providers requiring the separation of its transmission function and
its marketing function. Seller represents that it has entered into an
interconnection agreement with the applicable interconnectlon
provider and will maintain such agreement throughout the term
hereof. To the full extent authorized by FERC regulations and the
FERC standards of conduct, Seller hereby authorizes Buyer to
contact and obtain information concerning the Facility and its
interconnection agreement directly from the interconnection
provider and to the extent necessary Seller shall provide written
notice to the interconnection provider confirming such
authorization.

Each Party shall at all times comply with all pertinent Laws and
applicable licenses and permits of any Governmental Authority,
now in effect or hereafter enacted, amendments to any of the
foregoing, interpretations of any of the foregoing by a
Governmental Authority having iudsdiction, and all applicable
judicial, administrative, arbitration and regulatory decrees,
judgments, injunctions, writs, orders, awards or like actions

14

WP/I-4(CD) 
Page 427 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



Miscellaneous:

Notices:

Execution Copy

(including those relating to human health, safety, the natural
environment or otherwise), except for any non-compliance that,
individually or in the aggregate, could not reasonably be expected
to have a matedal effect on the business or financial condition of
the Pady or its ability to fulfi~ its commitments hereunder. ,As
applicable, each Party shall give all required notices, shall procure
and maintain all necessary governmental permits, licenses, and
inspections necessary for performance of thfs Confirmation, and
shall pay its respective charges and fees in connection therewith.

Seller shall not make unilateral application to the Federal Energy
Regulatory Commission for a ’change in rates, terms and
conditions here~n under Sactton 205 of the Federal Power Ac~:,
and Buyer shall not seek any relief under Section 206 of the
Federal Power Act concerning the rates, terms and conditions
herein,

Except as expressly provided by this Confirmation, Buyer and
Selter fudher agree that the standard of review for changes to this
Confirmation proposed by any person, including a non-party or the
Federal Energy Regulatory Commission acting sua sponte shall
be the "public interest" application of the "just and reasonable"
standard of review set forth in United Gas Pipe Line Co. v, Mobile
Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission.v. Sierra Pacific Power Co., 350 U.S. 348 (1956) and
clarified by NRG Power Marketing LLC v. Maine Pub. Util.
Comm’n 558 U.S. (20’t0) (commonly known as tha "Mobile-Sierra"
doctrine).

The Par~ies agree that telephone conversations may be recorded;
that such recordings are evidence of communications and
instructions between the Par~ies; and that they are admissible
evidence in the event of a dispute.

"To Buyer;

Southwestern PubJic Service Company, c/o Xcel Energy
Services Inc.,

550 "lSth Sfreet, Suite 1000, Denver CO 80202.

Attn: Manager, Structured Purchases

To Seller:

As set forth in the Agreement
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Definitions:

"~" means the megawatt output level that the Turbine is capable of continuously
producing and making available at the Delivery Point during each hour of the Delivery Period.

"Catastrophic Equipment Failure" means either a sudden unexpected failure of e major piece of
equipment, mechanical or equipment breakdown which (0 substantially reduces or eliminates
the capability of the Turbine to produce Energy, (it) is beyond the reasonable control of Seller
and could not have been prevented by the exerctse of reasonable due diligence by Seller, and
(iii) Is caused by Force Majeure, the negligence of a third pady engaged in maintenance or
repair activities with respect to the Turbine, or any other cause beyond the reasonable control of
the Party relying on such cause to excuse its performance.

"Cold Start" shall be a Schedule that begins more than 48 hours after the conclusion of the
prevloue Schedule.

"Contract Heat Rate" means the ratio of fuel consumed to electricity produced relating to the
pricing of Fuel Conversion Services, shall have the values stated in the "Contract Heat Rate"
Section of this Confirmation.

"CPT_.~" means Central Prevailing Time.

"Delivered Energy" means, pursuant to a Request for Energy, the amount of (i) metered
Requested Energy expressed In MWh produced at the Facility and delivered at the Delivery
Point, (it) Requested Energy scheduled and delivered as Replacement Energy, and (iii)
Alternate Energy provided by 8etler from an identified alternate source.

"Emiss]~r~s Cost(s)" means (i) the cost of allowances, charges, credits, offsets, taxes, fees,
other costs or other legally acceptable tradable instruments related to CO2 emissions
attributable to the combustion of fuel to produce Delivered Energy during the Delivery Period
and (li) the amount of any taxes assessed based on the quantity of CO2 emissions attributable
to the combustion of fuel to praduce Delivered Energy during the Delivery Period, In each case
that are incurred by or imposed upon Seller on and after the Commencement Date. In no event
shall Emissions Costs include any Facility, Turbine, or alternate source, capital expenditures,
repairs, enhancements, addilions, labor and matertats or other similar expenditures.

"Ene....O#.Lqy" means electric energy having characteristics commonly known as three phase
alternating current, with a nomiqal frequency of 60 Hertz, a nominal voltage equivalent to that of
the transmission system into which It is being delivered at the Delivery Point or, if applicable, an
alternate delivery point, and measured in KWh or MWh.

"~nergy Call option" means Buyer’s right, but not obligation, to notify Seller to deliver Energy for
a period specified by Buyer.

"~" means the Oneta Energy Center located in Broken Arrow, Oklahoma.

".Fired Hours" means the greater of (i) 24 or (it) number of continuou~ hours in a Schedule.

"Fame Majeure" for purposes of this Confirmation only, means one or more events or
circumstances resulting in an interruption or failure of service or deficiency in the quality or
quantity of service, or any other failure to perform if such failure: (i) is not caused by the affected
Party’s fault or negligence; (it) is beyond the Party’s reasonable control and; (iii) and which, by
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exercise of reasonable diligence the Party is unable to prevent or overcome, such events or
circumstances including but not limited to, storm, flood, tornado, lightning, earthquake,
explosion, transmission failures, disruptions and/or curtailment by transmission providers,
interruption and/or curtailment of firm gas transportation, civil disturbance, sabotage, war .or
other armed conflict, Insurrection, terrorism, act of God, action of a court, or compliance With
any court order, or Law having the effect of Law promulgated by a Governmental Authority
having jurisdiction or Catastrophic Equipment Failure. Notwithstanding the foregoing, economic
hardship of either Party shall not constitute a Force Majeure under this Confirmation. Any
obligation to pay an amount otherwise owed may not be excused by Force Majeure.

"Gas ~" shall mean the 24 hour period beginning at 9:00 am (CPT) each day during the
Delivery Period. The first Gas Day of each calendar month will begin at 9:00 am (CPT) on the
first calendar day of each month and the last Gas Day of each month will end at 9:00 am (CPT)
on the first calendar day of the subsequent month.

"GDP-]PD" shall mean Gross Domestic Product Implicit Price Deflator as first published by the
United States Department of Commerce from time to time.

"Governmental Authority" means any federal, state, local, tribal or municipal governmental body,
and governmental, quasi-governmental, regulatory or administrative agency, commission, body
or other authority exercising or entitled to exercise any administrative, executive, judicial,
legislative, policy, regulatory or taxing authority or power or any court or governmental, quasi-
governmental, regulatory, administrative or tribal dispute resolution tdbunal or other body having
jurisdiction over a subject matter of the Agreement or this Confirmation.

"Hot Start" shall be a Schedule that begins less than or equal to eight hours after the conclusion
of the previous Schedule.

"inflation Factor" shall mean a factor escalating on January 1 of each calendar year, beginning
January ’1, 2013, based on the change in the value of the first published GDP-IPD during the
fourth calendar quarter of the previous year and the fourth calendar quarter of the year previous
to that year. For example, escalation of the Scheduling Charge and Variable O&M for 20’13 will
be based on the percentage change difference between the first published GDP-IPD In the
fourth calendar quarter of 20"1 "1 and the first published GDP-IPD in the fourth calendar quarter of
2012.

"Investment Grade Rating" means a senior unsecured bond rating (unenhanced by third party
support) assigned by S&P of BBB- or higher and by Moody’s of Baa3 or higher; provided that if
any senior unsecured bond rating (unenhanced by third party suppor~) is exactly equivalent to
BBB-/Baa3, the rated entity shall not be on credit watch or negative outlook by such rating
agency.

"Law" means any applicable statute, law, ordinance, Rule, regulation, ruling, order, writ,
injunction, judgment, decree, directive, policy, procedure, or other legal or regulatory
determination or interpretation by a Governmental Authority of competent jurisdiction.

"Letter of Credit" means one or more irrevocable, transferable standby letters of credit for the
Delivery Period issued by a U.8. commercial bank or financial institution (or a foreign bank with
a U.S. branch) with such bank having t) a credit rating of at least A- from S&P or A3 from
Moody’s and 2) assets of at least $"1,000,000,000 (in US dollars) in the form attached hereto as
Exhibit A. Costs of a Letter of Credit shall be borne by the applicant therefor.
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"Request for Ener,qy" means the request by Buyer for the delivery of Requested Energy,
including changes thereto, in accordance with the applicable provisions of the Scheduling
section hereof,

"Required Credit Support" means that the Seller is required to provide to Buyer one of the
following for the term of this Transaction, including any extensions thereof, at its option: (1)
.verifiable written evidence that it has achieved a senior unsecured bond rating (unenhanced by
third party support) that is an Investment Grade Rating; (it) a corporate Guarantee in the form
attached hereto as Exhibit B, in the amount of $t2,000,000 from an entity that has a credit
rating that is an Investment Grade Rating and is reasonably acceptable to Buyer; provided that
any entity that has an Investment Grade Rating that is an Affiliate of Seller shall be deemed
accepted by Buyer; (iii) a Letter of Credit in the amount of $12,000,000; or (iv) a cash deposit to
a separate escrow-only entity acceptable to Buyer in a form acceptable to Buyer in the amount
of $t2,000,000. Interest accruing on cash deposited In escrow (at the Interest rate pertinent to
such escrow account) shall be transferred to Seller monthly within three Business Days
following the close of each calendar month. Seller shall replenish the Required Credit Support
amount to $t2,000,000 within fifteen (15) Business Days after any draw on the Security Fund by
Buyer.

"Rule" means any requirement, tariff, rule, order, regulation, and procedure authorized or
established by the applicable Governmental Authority that may affect the Parties’ obligations in
this Confirmation, as may be amended from time to time.

"Schedule" shall commence with the first hour in which the Product Is scheduled for delivery and
shall end with the last hour in which scheduled Energy is greater than zero. Buyer’s receipt of
Energy continuously over two or more successive days shall be considered a single Schedule
for purposes of calculating the Scheduling Charge hereunder.

"8hutdown." means the end of a Schedule.

"SPP" means the Southwest Power Pool or a successor Transmission Provider thereto.

"Transmission Provider" means any etectdc utility, transmission operatoq independent
coordinator of transmission, or other entity that owns, operates, or controls facilities used for the
transmission of electric energy in interstate commerce from whom transmission services,
ancillary and other services are necessary for Buyer’s receipt of Product hereunder at the
Delivery Point.

"Turbine" means unit no. 1.1 of the Facility.

’~’V’arm StaR" shall be a Schedule that begins more than eight hours, but no greater than 48
hours after the conclusion of the previous Schedule.
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Please confirm that the foregoing correctly eets forth the term~ of our agreement by executing
the copy of this Confirmation and returning it to us.

Calpine Energy Services, L.P. Southwestern Public Service Company
a New Mexico corporation

By:

Name: Thad Hill

Title: President Title: President and CEO

Name: ,Riley HIll
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EXHIBIT A

FORM OF LETTER OF CREDIT

IRREVOCABLE LETTER OF CREDIT NUMBER

LETTER OF CREDIT AMOUNT I ISSUE DATE I EXPIRY DATE

BENEFICIARY:
SOUTHWESTERN PUBLIC SERVICE COMPANY,
C/O XCEL ENERGY SERVICES INC.,
550 15TM STREET, SUITE t000
DENVER, CO 80202

APPLICANT:
CALPINE CORPORATION
7t7 TEXAS AVENUE, SUITE 1000
HOUSTON, TX 77002

LADIES AND GENTLEMEN:

AT THE REQUEST AND FOR THE ACCOUNT OF CALPINE CORPORATION (THE
"APPLICANT"), 717 TEXAS AVENUE, SUITE 1000, HOUSTON, TX 77002, AND ON BEHALF
OF CALPtNE ENERGY SERVICES, LP. (THE "ACCOUNT PARTY") WE, __ (THE
"ISSUER"), HEREBY ESTABLISH, EFFECTIVE IMMEDIATELY, IN YOUR FAVOR,
SOUTHWESTERN PUBLIC SERVICE COMPANY, C/O XCEL ENERGY SERVICES INC.,
(THE "BENEFICIARY") OUR IRREVOCABLE LETTER OF CREDIT NO. ~ IN THE
AGGREGATE AMOUNT OF TWELVE MILLION UNITED STATES DOLLARS (U.S.
$12,000,000) (AS SUCH AMOUNT MAY BE REDUCED FROM TIME TO TIME BY PARTIAL
DRAWS HEREUNDER, THE "STATED AMOUNT").

WE ARE INFORMED BY THE APPLICANT THAT THIS LETTER OF CREDIT IS BEING
ISSUED PURSUANT TO, AND IN ACCORDANCE WITH THAT CERTAIN EDISON ELECTRIC
INSTITUTE MASTER POWER PURCHASE AND SALE AGREEMENT AND RELATED
CONFIRMATION     LETTER,     EACH     DATED                             ,     2010,     BETWEEN     THE
BENEFICIARY AND THE ACCOUNT PARTY (COLLECTIVELY, THE "AGREEMENT").

THIS LETTER OF CREDIT IS ISSUED, PRESENTABLE AND PAYABLE AT THE OFFICE OF
__[ ADDRESS OF ISSUER OR SERVICER]~ AND EXPIRES WITH OUR CLOSE OF
BUSINESS ON                           (THE "EXPIRATION DATE").

IT IS A CONDITION OF THIS LETTER OF CREDIT THAT IT AND THE EXPIRATION DATE
SHALL BE AUTOMATICALLY EXTENDED WITHOUT WRITTEN AMENDMENTS    FOR
PERIODS OF ONE (1) YEAR FROM THE PRESENT EXPIRATION DATE, AND THEREAFTER
FOR ONE (t) YEAR FROM EACH FUTURE EXPIRATION DATE, UNLESS AT LEAST THIRTY
(30) DAYS PRIOR TO THE THEN APPLICABLE EXPIRATION DATE WE NOTIFY YOU IN
WRITING BY REGISTERED MAIL, RETURN RECEIPT REQUESTED, OR COURIER
SERVICE THAT WE ELECT NOT TO CONSIDER THISLETTER OF CREDIT EXTENDED
BEYOND THE THEN APPLICABLE EXPIRATION DATE.
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IRREVOCABLE LETTER OF CREDIT NO. PAGE NO, 2

FUNDS IN PAYMENT OF A DRAWING UNDER THIS LETTER OF CREDIT ARE AVAILABLE
TO THE BENEFICIARY BY PAYMENTAGAINST PRESENTATION AT THE OFFICE OF
ISSUERAS STIPULATED HEREIN ABOVE, OF THE BENEFICIARY’S BIGNED AND
APPROPRIATELY COMPLETED SIGHT DRAFT(S) IN THE FORM OF EXHIBIT 1 ATTACHED
HERETO, THE BENEFICIARY’S 81GNED AND APPROPRIATELY COMPLETED DRAWING
CERTIFICATE(S) IN THE FORM OF EXHIBIT 2 ATTACHED HERETO AND COPIES OF THE
ORIGINAL LETTER OF CREDIT AND AMENDMENTS (IF ANY).

IF A DRAWING IS PRESENTED AT THE ADDRESS NOTED ABOVE OR DELIVERED TO US
BY OVERNIGHT COURIER AT OR PRIOR TO 11:00 A.N1. __[BANK LOCAL TIME ZONE]__
TIME ON A BUSINESS DAY, PAYMENT OF THE AMOUNT SPECIFIED IN SUCH DRAFT
SHALL BE MADE ON THE THIRD SUCCEEDING BUSINESS DAY. IF SUCH DRAFT IS
PRESENTED AT OUR COUNTERS OR DELIVERED TO US BY OVERNIGHT COURIER
AFTER 11:00 A,M. _[BANK LOCAL TIME ZONE]_ TIME ON A BUSINESS DAY, PAYMENT
OF THE AMOUNT SPECIFIED IN SUCH DRAFT SHALL BE MADE ON THE FOURTH
SUCCEEDING BUSINESS DAY.

PARTIAL AND MULTIPLE DRAWINGS ARE PERMITTED HEREUNDER. ANY DRAWING
HONORED HEREUNDER BY THE ISSUER SHALL REI3UCE THE STATED AMOUNT
AVAILABLE FOR DRAWINGS BY THE AMOUNT OF ANY DRAWING HONORED BY THE
ISSUER.

THIS LETTER OF CREDIT IS NOT TRANSFERABLE; PROVIDED THAT THE BENEFICIARY
MAY TRANSFER THIS LETTER OF CREDIT TO ANY PERSON THAT ASSUMES THE
BENEFICIARY’S RIGHT, TITLE OR INTEREST IN, TO OR UNDER THE AGREEMENT.

ALL BANKING CHARGES ASSOOIATED WITH TH18 LETTER OF CREDIT ARE FOR THE
ACCOUNT OF THE APPLICANT.

AS USED HEREIN, "BUSINESS DAY" MEANS ANY DAY OTHER THAN SATURDAY,
SUNDAY OR A LEGAL HOLIDAY IN __[CITY AND STATE WHERE THE ISSUER 18
LOCATED]__.

THIS LETTER OF CREDIT IS SUBJECT TO AND GOVERNED BY THE INTERNATIONAL
STANDBY PRACTICES, INTERNATIONAL CHAMBER OF COMMERCE (ICC) PUBLICATION
NO. 590 (’18P98"),    EXCEPT TO THE EXTENT THAT THE TERMS HEREOF ARE
INCONSISTENT WITH THE PROVISIONS OF ISP98, IN WHICH CASE THE TERM8 OF THIS
LETTER OF CREDIT SHALL GOVERN.    A8 TO MATTERS NOT ADDRESSED BY THIS
LETTER OF CREDIT OR [SP98, AND TO THE EXTENT NOT INCONSISTENT WITH THIS
LETTER OF CREDIT OR ISP98, THIS LETTER OF CREDIT SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
(INCLUDING, WITHOUT LIMITATION, ARTICLE 5 OF THE UNIFORM COMMERCIAL CODE
OF THE STATE .OF NEW YORK).

B-2
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THIS LETTER OF CREDIT SETS FORTH IN FULL THE TERMS OF OUR UNDERTAKING
AND SUCH UNDERTAKING SHALL NOT IN ANY WAY BE MODIFIED, AMENDED OR
AMPLIFIED    BY    REASON    OF    OUR    REFERENCE    TO    ANY    AGREEMENTS    OR
INSTRUMENTS REFERRED TO OR IN WHICH THIS LETTER OF CREDIT 18 REFERRED
TO.       ANY    SUCH    AGREEMENTS    OR    INSTRUMENTS    SHALL    NOT    BE    DEEMED
INCORPORATED HEREIN BY REFERENCE.

SHOULD THE ORIGINAL LETTER OF CREDIT BE LOST OR DESTROYED, A DUPLICATE
ORIGINAL MAY BE ISSUED TO THE BENEFICIARY UPON OUR RECEIPT OF AN
ACCEPTABLE LETTER OF INDEMNITY AND OUR FEE OF USD [DUPLICATE FEE
AMOUNT]__.

SINCERELY,

NAME:
TITLE:

B-3
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*********~*DRAFT ONLY************

EXHIBIT 1

[BENEFICIARY LETTERHEAD]

SIGHT DRAFT

[DATE]

[ISSUING BANK NAME AND ADDRESS]

RE: IRREVOCABLE LETTEROF CREDtTNUMBER__

FOR THE VALUE RECEIVED, PAY TO THE ORDER OF SOUTHWESTERN PUBLIC
SERVICE COMPANY, C/O XCEL ENERGY SERVICES INC., BY WIRE TRANSFER OF
IMMEDIATELY AVAILABLE FUNDS TO THE FOLLOWING ACCOUNT:

[NAME OF ACCOUNT]
[ACCOUNT NUMBER]
[NAME AND ADDRESS OF BANK AT WHICH ACCOUNT IS MAINTAINED]
[ABA NUMBER]
[REFERENCEJ

THE FOLLOWING AMOUNT:

[INSERT NUMBER OF DOLLARS IN WRITING] UNITED STATES DOLLARS
(US$ [INSERT NUMBER OF DOLLARS ~N FIGURES])

DRAWN UPON YOUR LETTER OF CREDIT NO..
__, 20__.

DATED

SOUTHWESTERN PUBLIC SERVICE COMPANY, C/O XCEL ENERGY SERVICES
INC.,
BYt

NAME:

TITLE:
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****************DRAFT ONLY********"*

EXHIBIT 2

DRAWING CERTIFICATE

IDA TEl

[ISSUING BANK NAME AND ADDRESS]

RE: IRREVOCABLE LETTER OF CREDIT NUMBER

LADLES AND GENTLEMEN:

THE UNDERSIGNED, A DULY AUTHORIZED REPRESNETATIVE OF __[BENEFICIARYJ--
AS BENEFICIARY OF THE CAPTIONED LETTER OF CREDIT (THE "LETTER OF CREDIT")
HEREBY STATES TO                (THE "ISSUER") WITH RESPECT TO THE LETTER OF
CREDIT (THE TERM8 DEFINED THEREIN AND NOT OTHERWISE DEFINED HEREIN
BEING USED HEREIN AS THEREIN DEFINED) THAT:

THE AMOUNT SPECIFIED ON THE SIGHT DRAFT OF EVEN DATE
HEREWITH IS DUE AND PAYABLE BY CALPINE ENERGY SERVICES, L.P.
UNDER THE AGREEMENT.

IN WITNESS WHEREOF, THE UNDERSIGNED HAS EXECUTED THIS DRAWING
CERTIFICATE AS OF THE __ DAY OF                                     20.~.

SOUTHWESTERN PUBLIC SERVICE COMPANY, C!O XCEL ENERGY SERVICES
INC,,

BY:

NAME:

TITLE:
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EXHIBIT B

FORM OF GUARANTEE

Guarantee

This GUARANTEE dated as of Mamh __, 2010 (the "Effective Date"), is made by Calpine
Corporation, a Delaware corporation ("Calpine"), for the benefit of 8outhwestern Public Service
Company, a New Mexico corporation ("Beneficiary").

WHEREAS, Beneficiary and CalpIne Energy ~ervices, L.P., a Delaware limited padnerehip
("CES") and a subsidiary of Calpine, have entered into that cerlaln Edison Electric Institute
Master Power Purchase and 8ale Agreement and related Confirmation Letter, each dated

,2010 (collectively the "Agreement");

NOW, THEREFORE, for value received, and as an Inducement to Beneficiary to enter
into the Agreement with CE8, Calpine agrees as follows:

1.    Guarantee.. Calpine irrevocably and unconditionally guarantees (as pdmary obligor
and not merely as surety) to the prompt and complete payment when due, by acceleration or
otherwise, of all amounts (whether present or future, actual or contingent) payable by CES under
the Agreement and any amendments thereto whether or not such amounts become due before or
after the Effe,,c.five Date (each ~n "Obligation") commencing on the Effective Date and terminating
on the date ( Termination Date ) that is the earlier of (I) December 31, 20t8 (ii) the fifteenth (15~h)
Business Day after prior wdtten notice of termination of this Guarantee has been received by
Beneficiary, or (iii) the date when all Obligations have been pal& The aggregate liability of Calpine
under this Guarantee at any time shall not exceed U.S. $’~2,000,000 (TWELVE MILLION AND
NO/100 UNITED STATES DOLLARS) (the "Guarantee Cap Amount"), exclusive of any costs and
expenses incurred by Beneficiary to collect or enforce any of the obligations under this Guarantee.
This is a guarantee of payment and not of collection. If CES fails to pay any Obligation for any
reason, Calpine will pay or cause to be paid such Obligation directly for Beneficiary benefit
promptly upon Beneficiary’s demand therefor and without Beneficiary having to make prior demand
on CE8. All payments hereunder shall be made without reduction, whether by offset, payment in
escrow, or otherwise, except to the extent of any defenses to payment or performance which CES
may have under the Agreement, except for defenses arising out of the bankruptcy, Insolvency,
dissolution or liquidation of CES, the power or authority of CES to enter into the Agreement, and
to perform thereunder, and the lack of validity or enforceability of the Agreement or any other
documents executed in connection wlth the Agreement. Exclusive of the Guarantee Cap
Amount, Calpine is liable for, and hereby indemnifies E]eneficiary for Beneflciary’s reasonable costs
and expenses, including but not limited to reasonable attorneys’ fees, reasonable costs and
disbursements, incurred in any effort to collecl or enforce any of the obligations under this
Guarantee, whether or not any lawsuit is flied. Notwithstanding anything to the contrary herein, this
Guarantee shall continue to be effective or reinstated, as the case may be, if at any time payment
of the Obligations, or any part thereof, is rescinded or must otherwise be returned by Beneficiary
upon the insolvency, bankruptcy or reorganization of CES or otherwise, all as though the payment
of such Obligations had not been made.
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2.    .Calpine’s Obli.qation. Subject to Sections 1 and 3, Calpine’s obligations under this
Guarantee are absolute and unconditional, shall remain in force until the Termination Date (and
shall continue to remain in force following the Termination D&te with respect to any Obligations of
CES arising with respect to any Agreement entered into on or prior to the Termination Date) and
shall not be released or discharged for any reason whatsoever prior thereto, including without
limitation:

the extension ~f time for payment or performance of any Obligation or the
amendment, extension or renewal of the Agreement or any Obligafion, except that
any such extension, amendment or renewal shall not enlarge Calpine’s obligations
under thls Guarantee and Calpine shall have the benefit of any such extension,
amendment or renewal to the same extent as CES (e.g., if CES’s time for payment
of an Obligation has been extended, Calpine shall have no obligation under this
Guarantee to make payment of such Obligation until such time as CES is required
under the extension to make payment);

0) any delay or failure by Beneficiary to enforce or exercise any right or remedy under
the Agreement or this Guarantee (except the statute of limitations applicable by law
to this Guarantee, if any), or waiver by Beneficiary of any such right or remedy, all of
which dghts and remedies shall be cumulative and not mutually exclusive;

any transfer, assignment or mortgaging by Beneficiary of any interest in the
Agreement or this Guarantee;

the voluntary or involuntary liquidation, dissolution, sale or other disposition of all or
substantially all the assets and liabilities, or the voluntary or Involuntary
receivership, insolvency, bankruptcy, assignment for the benefit of creditors,
reorganization or other similar proceeding affecting CES, or the disaffirmance of the
Agreement in any such proceeding;

any merger, consolidation or other reorganization to which CE8, Calpine or any
related entity Is a party, or any direct or indirect sale or disposition of Calpine’s or
CES’s assets or Calp~ne’s direct or indirect ownership Interest in CES; or

(vi) the existence, validity, enforceabllity, perfection, release, or extent of any collateral
for such Obligations. Beneficiary shall not be obligated to file any claim relating to
the Obligations owing to it in the event that CES becomes subject to a bankruptcy,
reorganization, or a similar proceeding, and the failure of Beneficiary to so file shall
not affect Calpine’s obligations hereunder.

3.    Assignment. Calpine may not assign this Guarantee or its obligations hereunder
without the prior wdtten consent of Beneficiary, which consent of Beneficiary shall not be
unreasonably withheld or delayed. Any reasonable uncertainty on the part of Beneficiary
Concerning the ability on the part of any potential assignee of Calpine to carry out Calpine’s
obligations hereunder shall be considered a reasonable basis for withholding consent, unless and
until the potential assignee can reasonably satisfy Benefidary that the potential assignee is
capable of performing the obligations of Calplne hereunder.

4.    Waivers by Calplne. Calpine waives (i) notice of the acceptance of this Guarantee,
demand or presentment for payment to CES or the making of any protest, notice of the amount of
the Obligations outstanding at any time, notice of failure to perform on the part of CES, notice of
any amendment, modification or waiver of or under the Agreement, and all other notices or
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demands not specified hereunder, and (ii) any requirement that Beneficiary exhaust any right or
take any action against CES, any collateral security or any other guarantor or surety, whether or
not Beneficiary shall have resorted to any such collateral security, or shall have proceeded against
any other obligor pdncipa!ly or secondarily obligated with respect to any of the Obligations. Ca[pine
agrees that Beneficiary may, at any time and fr0~ ti~ 46 time, either before or after the maturity
thereof, without notice to or further consent of Calpine, make any agreement with CES or with any
other party to or person liable on any of the Obligations, or interested therein, for the extension,
renewal, payment, compromise, discharge or release thereof, in whole or in part, or for any
modification of the terms thereof or any agreement between Beneficiary and OES or any such
other party or person, without in any way impairing or affecting this Guarantee,

5.    Representations and Warranties. Calpine hereby represents and warrants that it
has all necessary and appropriate powers and authority to execute and perform under this
Guarantee and that such Guarantee constitutes its legal, valid and binding obligations enforceable
against it in accordance with its terms (except as enforceability may be limited by bankruptcy,
Insolvency, moratorium and other similar laws affecting enforcement of creditors’ rights In general
principles of equity),

6.    Subrogation. Calpine will not exercise any rights that it may acquire by way of
subrogation until all Obligations (within the Guarantee Cap Amount) to Beneficiary shall have been
paid in full. If any amount shall be paid to Calpine in violation of the preceding sentence, such
amount shall be held for the benefit of Beneficiary and shall fodhwith be paid to Beneficiary to be
credited and applied to the Obligations, whether matured or un-maturad. Subject to the foregoing,
upon payment of all the Obligations, Oalpine shall be subrogated to the rights cf Beneficiary
against CES, and Beneficiary agrees to take at Calpine’s expense such steps as Oalpine may
reasonably request to implement such subrogation.

7.    Miscellaneous. No provision of this Guarantee may be amended or waived except
by a written instrument executed by Ca[pine and Beneficiary. This Guarantee shall not be deemed
to benefit any person except CE8, Calpine and Beneficiary. In case any one or more of the
provisions contained in this Guarantee should be invalid, illegal or unenforceable in any respect,
the validity, legality and enforceability of the remaining provisions shall not in any way be affected
or Impaired thereby.

8.    .G.0vernin.q Law. THiS GUARANTEE SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
WITHOUT REFERENCE TO CHOICE OF LAW DOCTRINE.    CALPINE HEREBY
IRREVOCABLY WAIVES ANY AND ALL RIGHT TO A TRIAL BY JURY WITH RESPECT TO
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTEE.

9.    Notices. Notices under this Guarantee shall be deemed received if sent to the
address specified below: (i) on the day received if served by overnight express delivery, and (it)
four business days after mailing if sent by certified, first class mail, return receipt requested.
Any party may change its address to which notice is given hereunder by providing notice of
same in accordance with this Section 9.

To Beneficiary: Southwestern Public Service Company
550 15th Street, Suite 900
Denver, CO 80202
Attn: Director, Credit & Contract Administration
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To Calplno:

With copy to:

Execution Copy

Southwestern Public Service Company,
eJo Xcel Energy Services Ino.,
550 16th Street, Suite 1000, Denver CO 80202.
Atin: Manager, Structured Purchases

Ca]pine Corporation
7’17 Texas Avenue, Suite 1000
Houston, TX 77002
At[n: Risk Management Counsel

Calpine Energy Services, L.P.
717 Texas Avenue, Suite 1000
Houston, TX 77002
Attn: Director of Corporate Credit

IN WITNESS WHEREOF, Calpine has executed this Guarantee as of the date first above
written.

CALPINE CORPORATION
(a Delaware Corporation )

By:.
Name:
Title:
Date:.
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FIRST AMENDMENT TO CONFIRMATION LETTER

This First Atnendment to Confirmation Letter ("First Amendment") is entered into this
93td day of Angnst, 2010 by and between Southwestern P~bllc Serwce Compa y a New Mexi(6
corporation ("Buyer"), and Calpine Energy Services, L;P.~ a Delaware limited partnership
(’!Seller").

WHEREAS, Buyer and Seller entered into a Confirmation Lette£’ dated May 7, 2010 (the
"Confirmation Letter") pursuant to which Seller agrees to sell Cap,retry and Unit Firm Energy m
Buyer; and.

WHEREAS, the Parties wish to enter into this First Amendment to reflect an extension of
the NMPRC approval contingency period.

NOW, THEREFORE, in consideration of these premises, the mutual promises set fm~h in
the Confirmation Letter, and the mutual protnises of the Parties set forth below, Boyer and Seller
agree ~s follows:

1.    Defined Terms. Unless otherwise defined herein, capitalized terms used in this
First Anrendment shall have the meauings given to them in the Confirmation Letter.

2.    Amendment. The first ~entence of.the thit’d pa!’agraph.of the "Contingencies"
section of the- Confimlat[on Letter is hereby deleted and replaced in its entirety with the
following language:

In the event that Buyqr timely applies for NMPRC approval pursuant to the above
paragraph but is uf~able, despite Buyer’s commercially ~’easonable efforts, to
obtain NMPRC approval without conditions satisfactory to Buyer, Buyer shall
have the right to terminate this Confirmation, by written notice to Seller, at any
time w~ihin nine months following the date of this Coufirmation.

3.    Other Terms and Provisions of Confirmation Letter. Except as expressly
amended hereiu, all other terms and provisions of the Confirmafion Letter remain valid and in
fi~ll force and effect.

4.    Successors and Assigns. The terms, covenants and conditions of this First
Amendment shall bind and inure to the benefit of the Parties m~d their respective representatives,
successors and permitted assigr~s. The Parities a_tld each of their r~spective representatives,
successors and permitted assigns shall take any action necessary or proper to carry out the
purpose and intent of this First Amendment.

5.    No Third Party Beneficiaries. This First Amendment shall not confer any rights
or remedies on any person or entity ofl~er than Buyer and Seller and their respective successors
and permit~ied assigns.

6.    8evembilitv. The invalidity, illegality or unenforceabillty in an}, jurisdiction of
any provision in ot obligation undei’ this First Amendment or any other documents or
instruments related hereto fihall not affect or hnpair the validity, legality or enforceability of the
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remaining provisions or obligations under this First Amendment or such other document or
instrument.

7.    Headii~, Section headings in this First Amendment are included herein for
convenience Of reference only and shall not eonstltute a part of this First Amendment Ibr any
other purpose or be given any substantive effect,

8,    Counterparts, This First Amendment may be execnted in two (2) or :morn
cgt~nterparts and by dlffe~ent Parties on separate counterparts, all of which shall be considered
one and the same ag~’eement and each of wl~[ch shall be deemed an original.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties have caused this.First Amendment to be duly
executed effeetlve as of t!le date first set forth above.

Dated; ~ :~ , 2010

Southwestern Public Selwiee Colnpauy, a

By.’--~ S~~ -,New Mexico ~orporation

Name: T/,.~ ,~,~ ~.,,~,~,m I
Title: ~¢~, f,~¢~ss~ ~w~

Calpine Energy Setwiees, L.P., a ,Delaware

By:limited ~ partnersh’ //~          ~
Name: ~X ~{t

3
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SECOND AMENDMENT TO CONFIRMATION LETTER

This Second Amendment to Confirmation Letter ("Second Amendment") is
entered into as of February 26, 2014, by end between Calpine Energy Services, L.P., a
Dela~vare limited partnership ("Seller") and Southwestern Public Service Company, a
New Mexico corpor~tlon ("BuyeP’). Bnyer and SNler are herel~aller referred to
individually as a "Party" and collectively as the "Parties".

WtIEREAS, Buyer and Seller have entered hate that certain EEl Master Power
Purehase and Sale Agreement, version2.1 (4125/00) dated asofMay 7,2010 ands
Confirmation Letter dated May 7, 2010 (the "Confirmation Letter") pursnant to whtch
Seller agreed to sell Capacity and Unit Finn Energy to Bayer, as amended; and

WHEREAS, Buyer and Seller desire to fu~fl~er amend the Confirmation Letter to
reflect changes expected to resuIt fi’om ti~e commencement of the Sonthwest Power Pool
(the"SPP") 5gegrated Marketplace 0he "SPP Market") expected to commence on or
about March 1, 2014.

NOW~ THEREFORE, in consideration of the foregoing and other good and
valnable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally b~und hereby, Buyer and Seller hereby agree as follows:

1. ~. Unless othenvlse de~led, capitalized terms used but not
defined herein shall have the meanings set forth in the Confirmation Letter.

2.~. The attached Day-Ahead and Real Time Energy Market
Protocols ("E.’daibit A’) are hereby incorporated into the Confirmation Letter. For
avoldance of doubt, the Confirmation Letter shall be deemed to be amended tO reflect all
of the rules that ale implemented as part of the SPP Market ("8PP Market Rales").

3, Term. Upon commencement of the SPP Market, Seller agrees to offer available
energy in accordance withthe Confirmation Letter to the SPP Market in confol~nanee
with the SPP Market Rntes.

4. Oti~er Terms and Provlslons of Confirmation Letter. Except as expressly
amended herein, all other terms and provMons of the Confh’mation Letter remain valid
and in fidl force and effect.

5. Successors and Assigns. The temps, covenants and conditions of this Second
Amendment shall bind and innre to the benefit of the Parties and their respective
representatives, successors and permitted assigns. The Pm~es and each of their respective
representatives, successors and permitted ~ssigns shall take any action necessary or
proper to can7 out the pnrpose and intent offltis Second Amendment,
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6, NO Third Pai’tv Beneficiaries. This Second Amendment shall not confer any
rights or remedies on any person or entity other than Buyer and Seller and their
respective successors and permitted assigns,

7. ~. Tim invalidity, illegality or unenforceability itl any jurisdiction o~"
any provision in or obligation under this Second Amendment or any other documents or
insta’uments related hereto shall not affect or impair the validity, legality or enforceability
of the remaining provisions or obligations under the Second Amendment or such other
dooumeat or instrument.

8. ~. Section headings in this Second Amendment are included herein for
convenience of reference only and shall not constitute a part of this Second Amendment
for’ any other purpose or be given any substantive eflTeet.

9. ~. Tlds Second Amendment may be executed in two (2) or more
counterparts and by different Parties on separate counterparts, all of which shall be
considered one and the samo agreement and each of whlch shall be deemed an original,

[Intentlonally left blank, signature pago to follow]
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IN WITNESS WItEREOF, the Parties have caused this Second Amendment to be
executed as of the day and year first written above.

Calpine Energy Services,

By:

Name:

Title:

Sonihwesiern pany~ a New Mexico corporation

By:

Name:

Title: Director, Purohased Power
Xeel Energy Services Inc, as Agent for
Southwestern Public Service Company
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IN WITN’ESS WHEREOF, tho Patties have.caused this Second A~endment lo be
executed as 0fthe day and year first written above.

By:           b

Souft~wcste~ n Pubhc Sc~T~ce Company~ aNew,Mexmo cm potation

By:

Name:-                   . .

Title:
Xcel:Energy Services Inc. as Agent for
8oufl~westem Public Service Company
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]~IT A

Da~,~Ahead and Real Time Euergv Market Protocol~

Bilateral Settlement Schedule Option

The Seller shall offer Buyers’ share of the Facility’s Contract Capacity (200 !vlW) in to
the SPP Day-Ahead market every day nnless notifying the Buyer of an oatago as
described in the Confirmation Letter.

After the Day-Ahead results are published by SPP:

A, Buyer and Seller shall agree upon a "look back calculator" (via a mutually
agreeable ealeulatton spreadsheet) that will determine the DA Schedule at the
time of the posted DA Market results, It is understood that the look back
calculator is intended to capture the Conth’mat[on Letter characteristics as
closely as possible, Energy will be deemed scheduled if certain tests are
confirmed using the look back ealealator. The look back calculator will take
into account the previous day’s Schedule to determine minimum dowtgime,
sehedullng and variable charges.

B. Withlnthree(3)daysfollowingpublishingoftheDAMarketresults, Scller
shall submit a Day Ahead Bilateral Settlement Sehedule ("BSS") at the
Facility Settlement Location for the amount of Buyer’s Energy where fl~e sum
of the revenues at the Facility’s LMP exceeds the contracted costs as
determined by the look back calculator.

C. The hourtyvolume shall be 200 MW unless instructed othe~vise.
D. The BSS shall cover a ~ninhnum ofelght (8) eonseeative hours wltlt eight (8)

hours minhnmn downtime between Schedules.
E. Contract Prlce shall inelnde:

a, Variable O&M Charge
b. QuantityofGas[StattUp+Energy] xDailyGasPF~eePanhandle, Tx-

Okla.+ $0.48 pet’ MMBTU plus the applicable City of Coweta Utilities
Tax

e. Sehedullng Charges
F. Buyer.shall be paid dh’eetiy by SPP (via the BSS) the applicable DA LMP for

the Buyer’s Energy for all honrs and MWs that the BSS occurs.
G. The BSS Option will be evaluated over contiguous commitment perlods,

ineludlng those that span multiple days.
H. The Bilateral Settlement Schedule option shall be in effect everyday unless

Seller [s notified by 8:00 am CPT to cease or to establislt a Must Run Self-
Commit Option,

I, Within one hour after the Day-Ahead Market clears, an email will be sent by
Buyer to Seller at SPScoutraet@ealpino,eom with the Day-Ahead Schedule
that wifi be entered into SPP as a BSS. If no energy is sehednled on Bayer’s
behalf as a BSS, then within 15 minutes of the reeelpt of such email, an emall
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will be sent by Seller to Buyer at dlrtelectriemarketerssps@xcelenergy.eom
declaring whether the Contract Capaelty othet~vlse was scheduled into the
Day-Ahead Market.

j. For anyhours where no Day-Ahead Schedule will be entered into SPP as a
Day-Ahead Bilateral Settlement Schedule and the Contract Capaelty was not
otherwise eommltted to the Day-Ahead Market, Seller will notify Buyer of
any Contract Capacity that did not olear ha the Day-Ahead Market. Buyer will
have the right, subject to the eontraetua! notification thnes, to dispatch in the
Real-Time market any capacity not eleal’ed in the Day-Ahead Market.

K. Within three (3) days of the Operatlng Day. as defined under Attachment AE
of the SPP Tariff, Seller shall submit a Real-Time BSS at the Faellity
Settlement Location for the amount of Buyer’s energy dlspatched in Real-
Time.

L. Buyer will be responsible for any Make Whole Payment UpIitt charges
associated with energy dispatched byBuyer ha Real-Time.
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T/-HRD AMENDMENT TO CONFIRMATION LETTER

This Third Amendment to Confirmation Letter ("Third Amendment") is entered
into as of Jtme~t~_, 2014, by and between Calpine Energy Services, L.P., a Delawm’e
limited partnership ("Seller") and Southwestern Public Service Company, a New Mexico
co~poratinn ("Buyer"). Buyer and Seller are hereinafter refe~red to individually as a
"Poa-ty" and collectively as the "Pro’ties".

WHEREAS, Buyer and Seller have entered into a Confirmation Letter dated May
7, 2010 (the "Confi~nation Letter") pursuant to which Seller agreed to sell Capacity and
Unit Fim~ Energy to Buyer, as aruanded by the First Amendnrent thereto dated August
23, 2010 and by the Second Amendment thereto dated February 26, 2014; and

WHEREAS, Buyer and Seller desire to further amend the Confitrnation Letter to
reflect changes expected to result from the commencement of the Southwest Power Pool
(the "SPP’) Integrated Marketplace (the ’°SPP Market") that commenced on March 1,
2014; and

WHEREAS, Bwer and Seller desire to replace in its entirety Exhibit A to the
Second Amendment with Exhibit A to this Third Amendment.

NOW~ THEREFORE, in consideration of the foregoh~g and other good and
valuable eonsideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, Buyer and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set fo~ in
the Confi~nation Letter.

The attached Day-Ahead and Real Time Energy Market Protocols ("Exhibi~ A;’)
are hereby incorporated into this Confirmation Letter and shall replace in their
entirety Exhibit A to the Second Amendment as of the date hereof and Exhibit A
to the Second Amendment shall no longer be in effect.

Upon commencement of the SPP Mm’ket, which was launched on March t, 2014,
Seller agrees to offer available energy in accordance with the Confirrnation Letter
(as amended by this Third Amendment) to the SPP Market in conformance with
the SPP Mm~:et Rules (as defined below),

Exhibit A sets forth the understanding of the Patties to implement the Change in
Regional Tet~citory provision of the Confirmation Letter relating to the SPP
Market. All tewns and conditions of the Confirmation Letter remain unchanged
except as set forth herein.
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5. For avoidance of doubt, the Confirmation Letter shall be deemed to be amended
to reflect all of the rules that are implemented as part of the SPP Market ("SPP
Market Rules").

[Intentionally left blank, signature page to follow]
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IN WITNESS WHEREOF, the Parties have caused this Third Amendment to be
executed as of the day and year first written above.

Calpine Energy Services, L.P.

Name:

Title:

Southwestern Public Service Company, a New Mexico corporation

By:

Name:

Title:
Xcel Energy ., as Agent for
Southwestern Public Se~wice Company, a New
Mexico corporation
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EXHIBIT A

Day-Ahead and Real Time Energy Market Protocols

Bilateral Settlement Schedule Option

The Seller shall offer the Contract Capacity (200 MW) into the Southwest Power
Pool, Inc. ("SPP’) Day-Ahead ("DA") market ("DA Market") and Real Time Energy
Balancing market ("RTBM’) on behalf of the Buyer every day unless Seller notifies
the Buyer of a Planned Outage or an unscheduled or Forced Outage as described in
the Confirmation Letter.

After the DA Market results are published by SPP:

Buyer and Seller shall agree upon a "look back calculator" (via a mutually
agreeable calculation spreadsheet) that will determine the DA Bilateral
Settlement Schedule ("DA BSS") at the time of the posted SPP DA Market
results: It is understood that the look back calculator is intended to
capture the Confirmation Letter dispatch characteristics as closely as
possible. The look back calculator will take into account the previous
day’s DA BSS to determine minimum downtime, minimum runtime,
scheduling and variable charges. If Seller offers the Contract Capacity at
dispatch characteristics consistent with or less than the Confirmation
Letter terms, the look back calculator shall be used to determine the
Requested Energy, subiect to the Contract Capacity being committed by
SPP for the hours committed in the DA Market.

Within three (3) days following publishing of the DA Market results,
Seller shall submit and Buyer shall confirm a DA BSS at the Delivery Point
for the amount of Buyer’s Requested Energy where the sum of the
revenues at the Facility’s LMP exceeds the contracted costs as determined
by the look back calculator.

If Buyer sends a DA BSS to Seller as calculated by the look back calculator
and the Contract Capacity is not committed by SPP in the DA Market for
any portion of the DA BSS, then no DA BSS shall be entered for the period
the Contract Capacity was not committed in the DA Market as long as
Seller offered the Contract Capacity in the DA Market at or lower than the
dispatch characteristics as described in Section F hereof. If Buyer sends a
DA BSS to Seller as calculated by the look back calculator and the Contract
Capacity is not committed in the DA Market for any portion of the DA BSS,
Seller shall provide to Buyer the dispatch characteristics that were used
to offer the Contract Capacity into the DA Market for the applicable day.
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D. The hourly volume of the DA BSS shall be 200 MW unless instructed
otherwise by SPS,

E. The DA BSS shall cover a minimum eight (8) consecutive hours for the
150 MW and 200 MW Scheduled Quantity. There shall be a minimum of
eight (8) hours minimum downtime between DA BSS schedules,

F. The dispatch characteristics shall be consistent with the Confirmation
Letter and include the following:

a, Variable O&M Charge
b. Quantity of Gas multiplied by the Cost of Gas
c. Scheduling Charges
d. Other variable costs Buyer is obligated to pay Seller under the

Confirmation Letter (e..q. Emissions Costs).

Seller’s submittal and Buyer’s confirmation of a DA BSS or a Real Time
BSS (as defined below) shall be deemed .Delivered Energy at the Delivery
Point.

H, Buyer shall be settled directly by SPP for the Delivered Energy pursuant
to the DA BSS or Real Time BSS.

I. In the event the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage, the Seller has the option to deliver
Replacement or Alternate Energy at the Delivery Point.

The DA BSS option, as described in A through H above, will be evaluated
over contiguous commitment periods, including those that span multiple
days.

K. The DA BSS option shall be in effect everyday for the purposes of the
Energy Call Option unless Seller is notified by 8:00 am CPT to cease or to
establish a self-commitment of the Contract Capacity for the subsequent
calendar day.

L. Within one hour after SPP posts the DA Market results, an email will be
sent by Buyer to Seller at SPScontract@calpine.com with the schedule
that will be entered into’SPP as a DA BSS. The email from Buyer to Seller
shall indicate 0 MW for all hours in which there is no schedule. If there is
no energy schedule for any hour for such day, then within 15 minutes of
the receipt of such email, an email will be sent by Seller to Buyer at
dlrtelectricmarketerssps@xcelener~y.com declaring whether the
Contract Capacity otherwise was committed into the DA Market.

WP/I-4(CD) 
Page 455 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



M. For any hours where no schedule will be entered into SPP as a DA BSS
and the Contract Capacity was not otherwise committed to the DA
Market, Buyer will have the right, subject to the contractual notification
times and SPP commitment, to dispatch in the RTBM any capacity not
cleared in the DA Market.

N. If the Contract Capacity is dispatched in the RTBM pursuant to a Buyer
request described in M above, within three (3) days of the Operating Day
(Operating Day as defined under Attachment AE of the SPP Tariff) Seller
shall submit and Buyer shall confirm a Real-Time Bilateral Settlement
Schedule ("Real-Time BSS") at the Delivery Point for the amount of
Buyer’s schedule dispatched in Real-Time,

O. In the event that Seller is unable to deliver due to an unscheduled outage
or Forced Outage, Seller shall notify Buyer within fifteen (15) minutes or
as soon as reasonably practical of such unscheduled outage or Forced
Outage. The notification shall notify Buyer of the occurrence of the
unscheduled outage or Forced Outage, the anticipated shortfall amount
and duration to the schedule. For any anticipated shortfall amount
resulting from an unscheduled outage or Forced Outage of the Turbine,
the shortfall amount shall be allocated to Buyer on a pro rata basis equal
to the Schedule energy amount divided by the capacity of the Turbine. A
Real-Time BSS from Buyer to Seller will be entered by Seller and
confirmed by Buyer in an amount equal to the shortfall caused by the an
unscheduled outage or Forced Outage unless Replacement Energy or
Alternate Energy is provided. The entry of a Real-Time BSS from Buyer to
Seller will not affect any previously entered DA BSS from Seller to Buyer.

P. Buyer shall be responsible for any SPP Integrated Mm’ket imbalance charges,
scheduling charges, offsets or other costs associated with a Real Time BSS
("Ch~ges"). The Charges shall be documented and shall be associated with
the Contract Capacity. Seller agrees to provide Buyer reasonable
documentation to support such Charges.
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 3ALPINE Calpine Energy Services, LP.
717TexasAvenue, Sui~ 1000
Houston, Texas 77002
(7t3)830-8333
Fax:(713)830-8868

CONFIRMATION LETTER
(EEl)

"CONFIDENTIALITY’ NOTICE: The information is intended only for the use of the
individual or entity named below. If you are not the intended recipient, you are hereby
notified that any disclosure, copying, distribution, or taking of any action in reliance on
the contents of this information is strictly prohibited. If you have received this
transmission in error, please immediately notify us by telephone to arrange for return of
the documents."

Date:
To:
Attention:
Fax No.:
From:
Re:

June t, 2012 -
Southwestern Public Service Company
Purchased Power Department

Calpine Energy Services, L.P.
Calpine Deal Number:
Calpine Agreement Number:

This Confirmation amends, .restates and supersedes in its entirety the Confirmation
dated prior to the date hereof in respect of this Transaction.

The purpose of this Confirmation is to confirm the terms and conditions of the transact{on (the
"Transaction") agreed upon by Buyer and Seller as of the Trade Date specified below. This
Confirmation is being provided pursuant to, in accordance with and is subject to the provisions
of to that certain EEl Master Power Purchase and Sale Agreement, version 2.1 (4125100) by and
between Southwestern Public Service Company ("SPS") and Calpine Energy Services, L.P.
("CES") dated as of May 7, 2010 (the "~"). Notwithstanding any contrary provisions in
the Agreement, any conflict between this Confirmation and the Agreement shall be resolved in
favor of this Confirmation. Buyer and Seller shall be referred to individually herein as a "Pa~v"
and collectively herein as the "Parties." Capitalized terms used but not defined herein shall
have the meanings ascribed to them in the Agreement.

We confirm the following terms of our Transaction:

Buyer: SPS

Seller: CES

Trade Date: June 1, 2012
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Product:

Quantity of Capacity
and Energy:

Capacity and a day ahead Energy Call Option on Energy. Buyer
shell have the right to call for either 50 MW, 130 MW, or 200 MW
contract Quantity of Energy to be delivered dudng any day of the
Delivery Period within a Schedule, effected by Buyer consistent
with the scheduling provisions hereof. In no event shall Buyer be
entitled to schedule volumes other than that stated in the
preceding sentence.

200 MW ("Contract Capacity") of Capacity and Unit Firm Energy
(as defined below, "Energy") from the Turbine at the Facility.
For purposes of this Transaction and Confirmation, the definition
of "Unit Firm" in Schedule P of the Agreement is hereby changed
to read as follows:

"Unit Firm" means, with respect to this Transaction, that
the Energy that is the subject of the Transaction is
intended to be supplied from the Turbine (as defined in the
Confirmation), and in the event the Turbine Is unavailable
or de-rated as a result of an unscheduled outage or
"Forced Outage" (as defined in the NERC Generating Unit
Availability Data System (GADS) Forced Outage reporting
guidelines) and (i) Seller elects not to deliver Replacement
Energy or Alternate Energy, or (ii) Seller elects to deliver
Alternate Energy but Buyer elects not to accept or receive
Alternate Energy, Buyer’s obligation to pay the Capacity
Payment shall be reduced by the Capacity Availability
Adjustment Amount, but no other damages shall apply in
such instances, including without limitation the damages
set out in Article Four of the Agreement.

Further, except as provided above, SeIlefs failure to
deliver under a "Unit Firm" Transaction shall be excused:
(i) by an event or circumstance that affects the Turbine so
as to prevent Seller from performing its obligations, which
event or circumstance was not anticipated as of the date
the Transaction was agreed to, and that is not within the
reasonable control of, or the result of the negligence of,
Seller or (ii) by Buyer’s failure to perform. In any of such
events described in the foregoing sentence, Seller shall
not be liable to Buyer for any damages, including any
amounts determined pursuant to Article Four.

An unscheduled outage or Forced Outage may not be based, in
whole or in part, on (i) Seller’s increased costs of operating the
Facility, or (ii) Seller’s ability or desire to enter into transactions
with third .parties. Seller may provide Replacement Energy or
Alternate Energy to restore Buyer’s Schedule in the event of an
unscheduled outage, Forced Outage or derate of the Turbine as
set forth below.
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Contra~t Price: For purposes of the reference to "Contract Price" in Article Three and the
definition of Force Majeura in the Agreement, "Contract Pri6e" means the sum of
(i) the Capacity Payment (calculated u~lng the pertinent monthly Capacity Price
consistent with the "Capacity Availability Adjustment" below), plus (ii) the
Variable O&M Charge, multiplied by the Quantity of Energy delivered each
month, plus (iii) any Scheduling Charges per month, plus (iv) the Cost of Gas for
the applicable calendar month.

Seller shall.show the Individual components of the Contrac~ Pdce (subsections (i)
threugh (iv) above in this section) on each monthly invoice submitted to Buyer for
payment.

Capacity Payment: The ".Capacity Payment" for each month as .us6d herein equals the Capacity
Price multiplied by the Contract Capacity, reduced by the Capacity Availability
Adjustment. The applicable Capacity Prices for each month and each year of the
Delivery Period of this Confirmation are as set forth in the Table below. The

.Summer Months are defined as the months of June,. July, August, and
¯ September durin.g the Delivery Period. The Non-Summer Months are defined as

the montl~s of January, February, March, Apdl, May, October, ’November, and
December during each year of the Delivery Period.

Capacity Price - Summer
Calendar Period ’ Months Capacity Price - Non-Summer Months

June 1, 2014 -May 31,201~

June 1, 2015 - May 31,201(~

June 1, 2016- May 31 2017

June t, 2017 - May 31, 2018

June t, 2018-Sept 30,2018

Oct 1, 2018- May 31, 20t9

Variable O&M Charge; $  per MWh multiplied by the Inflation Factor¯

Scheduling Charge: Except when the Buyer schedules only 50 MW Quantity of Energy~’ in which case
no Scheduling Charge will apply. Buyer shall pay a "Scheduling Charge" for
each Schedule submitted by Buye~ and dispatched by Seller, calculated using
the following formula:

The Scheduling Charge calculated above shall not exceed the amount equal to
( 5 x Inflation Factor) for any 24 hour period, except in the circumstance that
two separate Schedules were submitted for such 24 hour period.
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Provision of Gas:

Contract Heat Rate:

Quantity of Gas:

For the avoidance of doubt, Scheduling Charges also apply if
Seller delivers Replacement Energy or Alternate Energy. An
additional Scheduling Charge will not be assessed in relation to a
Turbine restart during a single continuous period scheduled by
Buyer following an unscheduled outage or Forced Outage. not
caused by Force Majeure.

Seller shall provide Gas corresponding to Energy Buyer schedules
in accordance with the "Option Exercise, Scheduling" section
herein.

The Contract Heat Rate is as set forth in the table below:

Contract Heat Rate (MMBtu/MWh)

Contract Year Scheduled Quantity

2OO
;0 MWh/hr 130 MWh/hr MWh/hr

June I, 2014 - Sept 30, 20t8

Oct i, 2018 - May 3i, 2019 i

a) Seller shall provide the applicable Quantity of Gas
corresponding to the respective Quantity of Energy Scheduled
pursuant hereto, as set forth In the tables below:

June t, 2014 - Sept 30, 20i8
Quantity of Gas -- Energy

Quantity of Energy Contract Quantity of
Scheduled Heat Rate Gas

(r~Wh) (MMBtu/ (MMBtu/hr)
MWh)

5O

130

200

Oct t, 2018 - May.31, 2019
Quantity of Gas -- Energy

Quantity of Contrapt Quantity of
Energy Heat Rate Gas

Scheduled (MMBtu/ (MMBtu/hr)
(r~Wh) r Wh)

5O

i30 ,I
200

4
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In the event of any unexcused failure of Seller to deliver Energy
hereunder, or Buyer deciding not to accept Alternate Energy,
Buyer’s corresponding payment obligation for Gas shall be
proportionately reduced.

b) In addition, Seller shall provide the applicable Quantity of Gas
required for start up gas as shown in the table below:

Quantity of Gas- Start Up
(MMBtu/Schedule)

130MW or
200MW

Cost of Gas:

Delivery Period:

Delivery Point:

c) The total Quantity of Gas to be provided by Seller on a given
day will be calculated as follows:

The product of the number of hours scheduled and corresponding
Quantity of Gas per the "Quantity of Gas -- Energy" table above
plus the Quantity of Gas required for start up for each Schedule as
shown In the "Quantity of Gas -- Start Up" table above (if
applicable).

The "Cost of Gas" shall be the aggregate of the Daily Gas Costs
for each Gas Day during the calendar month plus any Intra-Day
Scheduling Costs for the applicable calendar month. The "Daily
Gas Cost" will be calculated 

u (which constitutes a reasonable value of what is
expected to be, as of the Trade Date, the actual cost of gas
delivered to the Facility) plus the applicable City of Coweta Utilities
Tax as it exists currently under Municipal Code Section 7-401 or
as may exist in the future pertinent to the Delivery Period hereof.

June 1, 2014 through May 31, 2019, Hour Ending ("HE") 0100
through HE 2400 CPT, Monday through Sunday including NERC
holidays.

The Delivery Point will be at the point of interconnection of the
Facility to the SPP transmission grid (GSWS.ONETA).

Buyer shall be responsible for all applicable transmission service
charges and transmission losses at and after the Delivery Point for
transmission service as to Energy or Replacement Energy
delivered and at and after the alternate delivery point for any
Alternate Energy delivered. Seller shall be responsible for all
applicable transmission service charges and transmission losses
before the Delivery Point for transmission service as to Energy or
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Replacement Energy;
Alternate Energy:

Option Exercise;
Scheduling:

Replacement Energy d~livered and before the alternate delivery
point for any Alternate Energy delivered.

In the event that a Transmission Provider curtails firm
transmission service procured by Buyer consistent with the
"Confingencles" Section hereof, such that Buyer is unable to
accept all or a portion of the scheduled Energy at the Delivery
Point or at a Buyer approved alternate delivery point, Buyer shall
be excused from accepting delivery of and paying for the curtailed

¯ Energy and from paying for the corresponding pro-rata amount of
Gas provided by Seller to the Turbine.

In the event the Turbine is unavailable or de-rated as a result of
an unscheduled outage or Forced Outage, Seller may, in {ts sole
reasonable discretion, deliver replacement Energy from an
alternate turbine at the Facility ("Replacement Energy"). If Seller
reasonably determines it is unable to deliver Energy to Buyer from
the Facility for such purpose in whole or in part, Seller may offer to
deliver replacement Energy to Buyer from an alternate source to
an alternate delivery point that is on the border of or wilhin the
SPS electrical service area transmission system ("Alternate
Ene__q~"), provided that Seller’s offer provides Buyer with all
information regarding the total cost for Alternate Energy. Buyer
will, in its sole reasonable discretion, have the right ~o accept or
reject Seller’s offer to deliver such Alternate Energy, in relation to
any specific Schedule. To the extent Seller provides Replacement
Energy or Buyer accepts Alternate Energy, the amounts of
Replacement Energy and Alternate Energy delivered by Seller to
Buyer shall constitute Energy delivered under this Confirmatfon
and shall be deemed delivered from the Turbine for purposes of
calculating the Contract Price and Capacity Availability Adjustment
.Amount (defined below). Notwithstanding the previous sentence,
in connection with Seller’s delivery to Buyer of Alternate Energy
the Cost of Gas charged to Buyer will be adjusted by agreement
of the Parties In response to Seller’s offer to deliver Alternate
Energy.

All Scheduling shall be subject to and limited by any applicable
Rules promulgated by North American Electdo Reliability Council
("NERC") or its successor, the SPP or its successor, and good
utility practice (the "Schedulin.q Rules"). With respect to any
changes in the Scheduling Rules, Buyer will manage and accept
the risk of electric transmission scheduling requirements
necessary to accommodate delivery. Buyer shall have the right,
but not the obligation, to exercise its Energy Call Option by
delivering notice of its option exercise to Seller no later than 8:00
a.m. OPT on the Business Day prior to the day on which the
Energy is to be delivered. Buyer shall have the dght, but not the
obligation, to schedule Energy (".Reclueated Enecclv") for any day
as follows:
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Capacity
Availability
Adjustment:

(1) Buyer shall schedule deliveries in consecutive one-hour
increments for a minimum of three consecutive hours for the first
50 MW, and eight consecutive hours for Schedules of 130 MW
and 200MW (no maximum number of consecutive hours).

(2) Buyer may make intra-day changes to a previously
submitted day-ahead schedule ("lntra-Day Schedulin.q Chan.qe"),
provided that Buyer provides Seller advance notice of at least four
hours pdor to the first hour affected by the Intra-Day Scheduling
Change, and if the Turbine requires a Cold Start, then Buyer shall
provide advance notice of at least six hours prior to the start of the
first hour affected by the Intra-Day Scheduling Change. If Buyer
elects to make an lntra-Day Scheduling Change, Seller shall have
the dght to charge Buyer for quoted costs (consistent with the
process described below) to accommodate such a change ("lntra-
Day Schedulin,~ Cost"); provided, however, that Intra-Day
Scheduling Costs shall consist only of costs associated with the
change in Gas requirements as a result of the Intra-Day
Scheduling Change. No later than one hour after receiving notice
from Buyer of an Intra-Day Scheduling Change, Seller shall
provide Buyer with a quote of the Intra-Day Scheduling Cost
associated with implementation of the Intra-Day Scheduling
Change. Upon receiving notice of the Intra-Day Scheduling Cost,
Buyer shall Immediately notify Seller of its decision either to
accept or withdraw the Intra-Day Scheduling Change request.

(3) Buyer may schedule deliveries at any start time; provided,
however, that Buyer shall not be entitled to a second intra-day
Schedule, or a start for a subsequent day’s Schedule, until the
expiration of eight hours from the previous Shutdown.

To the extent Seller fails to deliver Energy from the Turbine
because the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage and (i) Seller elects not to
deliver Replacement Energy or Alternate Energy or (ii)Seller
elects to deliver Alternate Energy but Buyer elects not to accept or
receive Alternate Energy, Buyer’s obligation to pay the Capacity
Payment shall be reduced by the Capacity Availability Adjustment
Amount, but no other damages shall apply tn such instances,
including without limitation the damages set out in Article Four of
the Agreement.

Seller guarantees the monthly Capacity Availability at 96% during
Summer Months and 93% dudng Non-Summer Months. If the
Capacity Availability falls below 96% (calculated on a four month
rolling average of the Summer Months dudng the Delivery Period)
dudng a Summer Month or 93% during a Non-Summer Month
(calculated on a four month roiling average of the Non-Summer
Months during the Delivery Period), Seller will credit Buyer "/.5%of
the capacity payment for each "i% that the Capacity Availability

¯ 7
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falls below the guaranteed amount (the "Capacity Availability
Adjustment Amount"). Notwithstanding the foregoing, the Capacity
Availability prior to the fourth Summer Month and prior to the
fourth Non-Summer Month during the initial year of the Delivery
Period shall be determined as to each individual month for the first
three Summer Months and the first three Non-Summer Months,
rather than on such rolling average basis. In determining the
Capaclty Availability, (i) Force Majeure outages and Planned
Maintenance (within the permitted limits stated in the "Planned
Maintenance" section below) shall not reduce the calculated
Monthly Availability and (ii) Replacement Energy and Alternate
Energy delivered hereunder shall be treated as equivalent to the
delivery of Energy from the Turbine. The Capacity Availability
Adjustment Amount can never exceed Capacity Price for such
month multiplied by the contract Quantity. Seller will credit Buyer
any Capacity Availability Adjustment Amount in the Invoice for the
month following the conclusion of each calendar month dudng the
Delivery Period.

The Hourly Availability will be calculated each hour Energy is
scheduled using the following equation:

If no Energy is scheduled, the Hourly Availability is equal to

The Capacity Availability for each month will be calculated using
the following equation:

The Capacity Payment for each month will be computed using the
following equation:

CP = , where:

CP = the Capacity Payment expressed in Dollars for such month,

UCP = the unadjusted Capacity Payment = 200,000 kW x (CR),
expressed in Dollars for such month,

CR = Capacity Pdce expressed in US Dollars per KW-month, for
the applicable month during the Delivery Period, and

CAA = the Capacity Availability Adjustment Amount expressed in
Dollars and calculated as:

For Summer Months:

(a) If CARA for such Month  0
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Planned Maintenance:

(b) if CARA for such Month 

and

For Non-Summer Months:

(a) if CARA for such Month 
(b) if CARA for such Month 

Where:

CARA = is the four-month rolling average of CA calculated using
the values for the 3 previous Summer Months or Non-Summer
Months, as the case may be pIus the value of the c~rrent month.
For the first three Summer Months and the first three Non-
Summer Months, CARA shall equal the value of CA for each
month. For example:

For the month of June 2014, the CARA shall equal the monthly
value of CA for June 2014;

For the month of September 2014, the CARA shall be the average
of the monthly values for CA for June, July, August and
September 20t4;

For the month of June 2015, the CARA shall be the average of the
monthly values for CA for July, August and September 2014 and
the monthly value for CA for June 2015;

For the month of February 2014, the CARA shall equal the value
of CA for February 2014; and

For the month of April 2014, the CARA shall equal the average of
the monthly values for CA for January, February, March and April
2014.

Seller shall provide to Buyer calculations and supporting
documentation of the HA on a dally basis, and the CA and CAA on
a monthly basis.

"Planned Maintenance" means a planned outage scheduled ii~
advance for the Turbine only during the Non-Summer Months.
Any requests by Seller to schedule Planned Maintenance during
any other month shall be subject to the prior written approval of
Buyer. On or before August 1 of each year, beginning on
August 1, 2013, Seller will provide a binding schedule of Planned
Maintenance for the following year (subject to modification with
due notice as set forth below) and a non-binding schedule of
Planned Maintenance for the balance of the Delivery Period.

9
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Contingencies:

Seller shall be permitted a maximum of 480 hours of Planned
Maintenance for each calendar year for. the Turbine without
reduction of CA for purposes of the Capacity Availability
Adjustment; provided, however, that Seller shall be permitted 740
hours of Planned Maintenance during one calendar year during
the Delivery Period (but not during the first two calendar years of
the Delivery Pedod), not reducing CA for purposes of calculating
the Capacity Availability Adjustment.

Seller shall provide Buyer with reasonable advance notice of any
change in any Planned Maintenance schedule consistent with the
following:

Planned Maintenance Advance Notice
Expected Duration Required

(1) Less than 2 Days at least 24 hours

(2) 2 to 5 Days at least 7 Days

(3) Major overhauls (over 5 Days) at least 90 Days

The commencement of the Parties’ pedormance obligations as to
Product delivery and receipt under this Confirmation is also
contingent upon the approval by the New Mexico Public
Regulation Commission ("NMPRC"). For the avoidance of doubt,
the Seller wilt not be obligated to schedule or deliver the Product
and Buyer will not be obligated to pay for the Product until this
Confirmation is approved by the NMPRC subject to Buyer’s
termination rights in the immediately following paragraph. No later
than sixty (60) calendar days after the Parties’ execution of this
Confirmation, Buyer shall request approval of this Transaction and
Confirmation from the NMPRC. Buyer shall use commercially
reasonable efforts to obtain NMPRC Approval, and Seller shall
cooperate reasonably with Buyer’s efforts to seek NMPRC
Approval. Buyer shall promptly provide written notice to Seller
upon grant of NMPRC approval, and this contingency, subject to
Buyer’s termination rights ]n the immediately following paragraph,
will have no further effect.

In the event that Buyer timely applies for NMPRC approval
pursuant to the above paragraph but is unable, despite Buyer’s
commercially reasonabIe efforts, to obtain (a) NMPRC approval or
(b) NMPRC approval without conditions satisfactory to Buyer,
Buyer shall have the right to terminate this Confirmation, without
any further financial or other obligation to Seller as a result of such
termination, by written notice to Seller (not more than forty-five
(45) days after the date the NMPRC publishes the order. Upon
Seller’s receipt of such notice, this Confirmation shall be
immediately terminated, and each Party shall be relieved of all
obligations pursuant to this Confirmation without any further
financial or other obligation to the other Party as a result of such
termination or otherwise; provided, however, that each Party shall

10
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Credit:

Taxes:

be responsible for its own costs and expenses incurred prior to
such termination.

Notwithstanding anything to the contrary herein, if the NMPRC
has not published an order approving this Transaction on or
before March 15, 2013, then either Party shall have the right to
terminate this Confirmation with written notice to the other Party.
Upon receipt of such written notice, this Confirmation shall be
immediately terminated, and each Party shall be relieved of all
obligafions pursuant to this Confirmation without any further
financial or Other obligation to the other Party as a ~:esult of such
termination or otherwise; provided, however, that each Party shelf
be responsible for its own costs and expenses incurred prior to
such termination.

Effective from May 1, 2014 and through the Delivery Period, Seller
is obligated to provide and maintain Required Credit Support. If
Seller fails to provide or maintain the Required Credit Support
dudng the period from such date through the end of the Delivery
Period, Buyer shall have the right to terminate this Confirmation
upon provi~ling at least ninety (90) days’ written notice of same to
Seller unless during the initial twenty (20) days of such ninety (90)
day pedod Seller provides the Required Credit Support.

Except for Emissions Costs, Seller shall be solely responsible for
(i) any and all present and future taxes and other Impositions of
Governmental Authorities relating to the construction, ownership
or leasing, operation or maintenance of the Facility, or any
components or appurtenances thereof, including taxes and
impositions that vary based upon the amount of power produced,
the amount and/or nature of fuel consumed, and/or the amount
and/or nature of wastes produced by the Facility, and (ii) all ad
valorem taxes relating to the Facility; provided that responsibility
for the local City of Coweta Utilities Tax wiil be as stated in the
"Cost of Gas" section hereof.

The Parties shall cooperate to minimize tax exposure; however,
neither Party shatl be obligated to incur any financial burden to
reduce taxes for which the other Party is responsible hereunder.
All Energy delivered by Seller to Buyer hereunder shall be sales
for resale, with Buyer reselling sdch Energy. Buyer shall obtain
and provide Seller with any certificates required by any
Governmental Authority, or otherwise reasonably requested by
Seller to evidence that the deliveries of Energy hereunder are
sales for resale.

Emissions Cost and
Allowances:

(a) Notwithstanding anything to the contrary herein, Buyer shall
reimburse Seller for all Emissions Costs that are incurred by Seller
on or after June 1, 20t4 (the "Commencement Date") and that are

11
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applicable during the Delivery Period, resulting from the imposition
of any Law existing on the Trade Date by a Governmental
Authority with jurisdiction over Seller and/or the Facility, and/or
any new environmental or other Law, or the modification or new
interpretations of existing Law(s) which become effective
subsequent to the Trade Date.

(b) As applicable, Seller shall include any Emissions Costs
payable by Buyer in its monthly invoice to Buyer, as provided in
Article 6 ot~the Agreement.

(c) At Buyer’s request, Seller shall provide Buyer a copy of any
repo~tlng, estimates or other compliance documentation submitted
to any Governmental Authority pertaining to any Law resulting in
Emissions Costs for the Turbine (or Facility, as applicable).

(d) With respect to any Emissions Costs incurred by Seller on or
after the Commencement Date as a result of any new
environmental or other Law, or the modification or new

interpretations of existing Law affecting emissions of carbon
dioxide (’CO2") and becoming effective subsequent to the Trade
Date (any such new or existing Law hereinafter, "Environmental
Change in Law"), Seller shall provide Buyer with written noti~
thereof as promptly as practicable after Seller obtains knowIedge
thereof, but in no event less than three (3) months after the date
on which the Environmental Changein Law becomes effective (an
"Environmental Change in Law Notice").

(e) If Buyer receives an Environmental Change in Law Notice,
Buyer and Seller shall negotiate in good faith and shall u~e
commercially reasonable efforts to develop and agree upon a
written amendment to this Transaction in a timely manner to
govern the procurement, disposition, transfer, use, and market
pdce determinations (including applicable indices) of, and
accounting and billing for, Emission Costs for the applicable
compliance period (as modified from time to time, "Emissions
Plan") and to cooperate with and be responsive to each other and
each other’s reasonable requests in the development of the
Emissions Plan. For the avoidance of doubt, the Parties agree
that the essential business purpose of this Emissions Costs and
Allowances section is for Buyer to bear all Emissions Costs
related to the production or sale of Delivered Energy during the
pedod commencing on the Commencement Date and ending at
the expiration of the Delivery Period.

(t) Seller will as soon as practicable notify Buyer, in wrttlng, if it
anticipates that Seller will be required to obtain, hold or surrender
emissions credits, allocations, allowances or offsets relating to any
CO2 emissions from the Facility attributable to Delivered Energy.
In the event that Seller receives any credits, allocations,
allowances, offsets, legally acceptabIe tradable instrument, or
similar item of value ("Credit") related to the operation of the
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Turbine and/or emisslone of CO2 from the Turbine, a pro rate
share of such Credits that are attributable to the Turbine shall be
applied to mitigate or offset the emissions and/or the Emissions
Costs, as applicable, incurred by Seller as a result of operation of
the Turbine for the sale of Delivered Energy hereunder, in
advance of Seller seeking reimbursement from Buyer hereunder.
For purposes of the preceding sentence, the pro rata share shall
be calculated based on the same methods, formulae and/or
calcuIations used by the Governmental Authority to determine the
Emissions Costs for any given compliance period (e.g., (i) if
Emissions Costs are imposed on Seller based on the Capacity of
the Facility, then the pro rata share of Credite shall be equal to
Buyer’s percentage of Contract Capacity from the Facility, or (ii) if
Emissions Costs are imposed on Seller based on the volumetric
production or sale of Energy from the Facility during a given
compliance period, then the pro rata share of Credits shall be
equal to the amount of Delivered Energy dudng such period,
divided by the total amount of Energy produced or sold .from the
Facility during that same period). If Seller receives some type of
corporate wide allocatfon of Credit which allocation is not directly,
but at least indirectly, related to the Turbine, its emissions and/or
operation for the sale of Delivered Energy, Buyer and Seller shall
work together in good faith to establish a reasonable aIIooation for
the Turbine.

(g) As an alternative to reimbursing Sailer for any Emissions
Costs pursuant to paragraph (a) of this section, Buyer may, at its
election, provide to Seller CO2 emissions allowances to cover
Buyer’s share of Emissions Costs from the Turbine (or .Facility in.
~he case of Replacement Energy) as may be applicable and/or
required by Law, net of Buyer’s pro-rata share of Credits allocated
or granted to the Turbine (or Facility in the case of Replacement
Energy) by a Governmental Authority.

(h) If Buyer elects to provide Seller with emissions allowances to
cover Buyer’s share of any Emissions Costs per the preceding
paragraph (g), Buyer shall have until thirty (30) days prior to any
compliance deadline (taking into account seasonal, annual or
other compliance period deadlines) to fund the applicable
allowance accounts for the Facility with, or otherwise provide to
Seller, any CO2 emissions allowances required by Law as a result
of emissions of CO2 attributable to Delivered Energy from the
Turbine or Facility during such compliance period. In the event
that, prior to the date that is thirty (30) days before any such
compliance deadline, Buyer fails to provide such required
emissions allowances (if any), Seller shall supply such required
emissions allowances on behalf of Buyer and shall charge all
reasonable costs and expenses associated therewith (including
brokers’ and attorneys’ fees, as applicable) to Buyer in the next
monthly invoice. Any remaining allowances in excess of actual
compliance requirements shall be netted against the following

13

WP/I-4(CD) 
Page 469 of 1449 

Sponsors:  Klein, Romer 
2017 TX Rate Case



SPP Integrated
Market Effects:

period’s compliance requirement (to the extent authorized by Law)
or returned to Buyer, at Buyer’s sole discretion.

(i) Without affecting or otherwise diminishing in any way Buyer’s
reimbursement obligation pursuant to paragraphs (a) and (j) of this
section and,~or Buyer’s obligation to provide emissions allowances
pursuant to paragraphs (g) and (h) of this section, nothing herein
shall relieve Seller of its obligation to comply, at its sole cost, wlth
any permit condition or emission limit or standard (including an
emission limit or standard related to CO2) Imposed specifically on
the Facility.

(j) Should Seller supply Alternate Energy to Buyer from an
identified alternate source, Seller shall be entitled to recover, and
Buyer shall be obliged to pay an amount equal to any Emissions
Costs assessed by such alternate source upon the sale of
Alternate Energy to Buyer, which amount is intended to recover
the alternate source’s costs to comply with any Environmental
Change In Law ("Alternate Energy Emissions Costs"); provided
that (i) in no event shall Buyer’s obligations with respect to
Alternate Energy Emissions Costs be greater than if such
Alternate Energy had been delivered from the Turbine. In" no
event will Buyer be responsible for providing or reimbursing Seller
for Emissions Costs with respect to Alternate Energy acquired
from the market and not an identified alternate source.

The Parties recognize and acknowledge that SPP has announced
plans to create and launch an integrated marketplace initially with
a planned launch date of March 1, 2014. The Parties further
agree that the new SPP integrated marketplace may materially
affect each Party’s ability to perform under this Confirmation. For
that reason, the Parties agree to use good faith efforts to negotiate
an amendment to this Confirmation in a reasonable amount of
time to address such market changes. Such amendment shall be
subject to NMPRC approval.

Change in
Regional Territory: In the event of a change in the operation or organizationaI

structure of the regional territory which includes the Facility or
Buyer’s service area (including a change or other modification of
an ISO, RTO, or realignment of the transmission system) and
such change is reasonably anticipated to affect materially either
Party’s abllity to perform its obligations hereunder, including
without limitation result in a material shift in the Parties’ relative
financial risks, the representatives of each Party shall convene
within fifteen (15) days of written notification from either Party and
shall provide recommendations for the Parties’ appropriate action.
Both Parties thereafter shall negotiate in good faith an amendment
to this Agreement or take other appropriate actions, the effect of
which will be to preserve or restore the respective Parties, as
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closely as possible, to the same business and economic positions
that existed pdor to such change.

FERC Order No. 747;
Compliance with
Applicable Law:

Miscellaneous:

Buyer conducts its operations (i) in a manner intended to comply
with FERC Order No. 7’17, Standards of Conduct for Transmission
Providers requiring the separation of its transmission function and
its marketing function. Seller represents that It has entered into an
interconnection agreement with the applicable interconnection
provider and will maintain such agreement throughout the term
hereof. To the full extent authorized by FERC regulations and the
FERC standards of conduct, Seller hereby authorizes Buyer to
contact and obtain information concerning the Facility and its
interconnection agreement directly from the interconnection
provider and to the extent necessary Seller shall provide written
notice to the interconnection provider confirming such
authorization.

Each Party shall at ail times comply with all pertinent Laws and
applicable licenses and permits of any Governmental Authority,
now in effect or hereafter enacted, amendments to any of the
foregoing, interpretations of any of the foregoing by a
Governmental Authority having jurisdiction, and all applicable
judicial, administrative, arbitration and regulatory decrees,
judgments, injunctions, wdts, orders, awards or like actions
(including those relating to human health, safety, the natural
environment or otherwise), except for any non-compliance that~
individually or in the aggregate, could not reasonably be expected
to have a material effect on the business or financial condition of

¯ the Party or its ability to fulfill its commitments hereunder. As
applicable, each Party shall give all required notices, shall procure
and maintain all necessary governmental permits, licensee, and
inspections necessary for performance of this Confirmation, and
shall pay its respective charges and fees in connection therewith.

Seller shall not make unilateral application to the Federal Energy
Regulatory Commission for a change in rates, terms and
conditions herein under Section 205 of the Federal Power Act,
and Buyer shall n~t seek any relief under Section 206 of the
Federal Power Act concerning the rates, terms and conditions
herein.

Except as expressly provided by this Confirmation, Buyer and
Seller further agree that the standard of review for changes to this
Confirmation proposed by any person, including a non-party or the
Federal Energy Regulatory Commission acting sua eponte shall
be the "public interest" application of the "just and reasonable"
standard of review set forth in United Gas Pipe Line Co. v. Mobile
Gas Service Corp.., 350 U.S. 332 (1956) and Federal Power
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Notices:

Commission v. Sierra Paoifio Power Co., 350 U.S. 348 (1956) end
clarified by NRG Power Marketing LLC v. Maine Pub. Uti!.
Comm’n 558 U.S. (2010) (commonly known as the "Mobile-Sierra"
doctrine).

The Parties agree that telephone conversations may be recorded;
that such recordings are evidence of communications and
instructions between the Parties; and that they are admissible
evidence in the event of a dispute.

To Buyer:

Southwestern Public Service Company, c/o Xcel Energy
Services Inc.,

1800 Latimer Street, Suite 1000, Denver CO 80202.

Attn: Manager, Structured Purchases

To Seller:

As set forth in the Agreement

Definitions:

"~" means the megawatt output level that the Turbine is capable of continuously
producing and making available at the Delivery’ Point dudng each hour of the Delivery Period.

"Catastrophic Equipment Failure" means either a sudden unexpected failure of a major piece of
equipment, mechanical or equipment breakdown which (i) substantially reduces or eliminates
the capability of the Turbine to produce Energy, (li) Is beyond the reasonable contro] of Seller
and could not have been prevented by the exercise of reasonable due diligence by Seller, and
(iii) is caused by Force Maieure, the negligence of a third party engaged ~n maintenance or
repair activities with respect to the Turbine, or any other cause beyond the reasonable control of
the Party relying on such cause to excuse Its performance.

"Contract Heat Rate." means the ratio of fuel consumed to electricity produced relating to the
pricing of Fuel Conversion Services, shall have the values stated in the "Contract Heat Rate"
Section of this Confirmation.

"CPT" means Central Prevailing Time.

"Credit Delivery Amount" means ( 0 for the pedod from and including June 1, 20t4
through May 31, 20t6, (ii) 0 for the period from and including June 1, 2016 through
May 31, 2017, and (iii) 0 for the period from and including June 1, 2017 through May
31, 2019.

"Delivered Enerav" means, pursuant to a Request for Energy, the amount of (l) metered
Requested Energy expressed in MWh produced at the Facility and deliverad at the Delivery
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Point, (ii) Requested Energy scheduled and delivered as Replacement Energy, and (ill)
Alternate Energy provided by Seller from an identified alternate source.

"Emissions Cost(s)" means (0 the cost of allowances, charges, credits, offsets, taxes, fees,
other costs or other legally acceptable tradable instruments related to CO2 emissions
attributable to the combustion of fuel to produce Delivered Energy during the Delivery Period
and (ii) the amount of any taxes assessed based on the quantity of CO2 emissions attributable
to the combustion of fuel to produce Delivered Energy during the Delivery Period, in each case
that are incurred by or imposed upon Seller on and after the Commencement Date. In no event
shall Emissions Costs include any Facility, Turbine, or alternate source, capital expenditures,
repairs, enhancements, additions, labor and materials or other similar expenditures.

"~" means electric energy having charactedstice commonly known as three phase
alternating current, with a nominal frequency of 60 Hertz, a nominal voltage equivalent to that of
the transmission ~ystem into which it is being delivered at the Delivery Point or, if applicable, an
alternate delivery point, and measured in KWh or MWh.

"Ener,qy Call Option~’ means Buyer’s right, but not obligation, to notify Seller to deliver Energy for
a period specified by Buyer.

"Facility" means the Oneta Energy Center located in Broken Arrow, Oklahoma.

"Fired Hours" means the greater of (i) 24 or (ii) number of continuous hours in a Schedule.

"Force Maieura" for purposes of this Confirmation only, means one or more events or
circumstances resulting In an interruption or failure of service or deficiency in the quality or
quantity of servlce, or any other failure to perform if such failure: (i) is not caused by the affected
Party’s fault or negligence; (ii) is beyond the Party’s reasonable control and; (iii) and which, by
exercise of reasonable diligence the Party is unabIe to prevent or overcome, such events or
circumstances including but not limited to, storm, flood, tornado, lightning, earthquake,
explosion, transmission failures, disruptions and/or curtailment by transmission providers,
interruption and/or curtailment of firm gas transportation, civil disturbance, sabotage, war or
other armed conflict, insurre(~tion, terrorism, act of God, action of a court, or compliance with
any court order, or Law having the effect of Law promulgated by a Governmental Authority
having .~urisdiction or Catastrophic Equipment Failure. Notwithstanding the foregoing, economic
hardship of either Party shall not constitute a Force Majeure under this Confirmation. Any

¯ obligation to pay an amount otherwise owed may not be excused by Force Majeura.

"Gas" means natural gas of a quaiity that meets or exceeds the manufacturer’s specifications fqr
the Turbine,

"Gas Day" shall mean the 24 hour period beginning at 9:00 am (CPT) each day during the
Delivery Period. The first Gas Day of each calendar month will begin at 9:00 am (CPT) on the
first calendar day of each month and the last Gas Day of each month will end at 9:00 am (CPT)
on the first calendar day of the subsequent month.

"GDP-IPD" shall mean Gross Domestic Product Implicit Price Deflator as first published by the
United States Department of Commerce from time to time.

"Governmental Authoritv" means any federal, etate, local, tribal or municipal governmental body,
and governmental, qHasi-governmental, regulatory or administrative agency, commission, body
or other aulhodty exercising or entitled to exercise any administrative, executive, judicial,
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legislative, policy, regulatory or taxing authority or power or any court or governmental, quasi-
governmental, regulatory, administrative or tribal dispute resolution tribunal or ether body having
jurisdiction over a subject matter of the Agreement or this Confirmation.

’~lnflation Facto[" shall mean a factor escalating on January 1 of each calendar year, beginning
January 1, 2013, based on the change in the value of the first published GDP-IPD during the
fourth calendar quarter of the previous year and the fourth calendar quarter of the year previous
to that year. For example, escalation of the Scheduling Charge ai~d Variable O&M for 2013 will
be based on the percentage change difference between the first published GDP-IPD in the
fourth calendar quarter of 201t and the first published GDP-IPD in the fourth calendar quarter of
2012.

"Investment Grade Rating" means a senior unsecured bond rating (unenhancad by third party
support) assigned by S&P of BBB- or higher and by Moody’s of Boa3 or higher; provided that if
any senior unsecured bond rating (unenhanced by third party support) is exactly equivalent to
BBB-/Baa3, the rated entity shall not be on credit watch or negative outlook by such rating
agency.

"Law" means any applicable statute, law, ordinance, Rule, regulation, ruling, order, writ,
injunction, judgment, decree, directive, policy, procedure, or ether legal or regulatory
determination or interpretation by a Governmental Authority of competent jurisdiction.

"Letter o1’ Credit" means one or more irrevocable, transferable standby letters of credit for the
Delivery Period issued by a U.S. commercial bank or financial institution (or a foreign bank with
a U.S. branch) with such bank having ’I) a credit rating of at least A- from S&P or A3 from
Moody’s and 2) assets of at least 0 (in US dollars) substantially in the form
attached hereto as Exhibit A. Costs of a Letter of Credit shall be borne by the applicant
therefor.

"Request for Energy:’ means the request by Buyer for the delivery of Requested Energy,
Including changes thereto, in accordance with the applicable provisions of the Scheduling
section hereof.

"Required Credit Support" means that the Seller is required to provide to Buyer one of the
following for the term of this Transaction, including any extensions thereof, at its option: (i)
verifiable written evidence that it has achieved and maintains a senior unsecured bond rating
(unenhanced by third party support) that is an Investment Grade Rating; (ii) a corporate
Guarantee, substantially in the form attached hereto as Exhibit B, equal to the Credit Delivery
Amount from an entity that has a credit rating that is an Investment Grade Rating and is
reasonab[y acceptable to Buyer; provided that any entity that has an Investment Grade Rating
that is an Affiliate of Seller shall be deemed accepted by Buyer; (iii) a Letter of Credit,
substantially in the form attached hereto as Exhibit A, equal to the Credit Delivery Amount; ; (iv)
an amendment to that certain.Letter of Credit issued by Union Bank N.A on December 1,201 I,
as amended, equal to the Credit Delivery Amount; or (v) a cash deposit, equal to the Credit
Delivery Amount, to a separate escrow-only entity acceptable to Buyer in a form acceptable to
Buyer. Interest accruing on cash deposited in escrow (at the interest rate pertinent to such
escrow account) shall be transferred to Seller monthly within three Business Days following the
close of each calendar month. Seller shall replenish the Required Credit Support equal to the
Credit Delivery Amount within fifteen (15) Business Days after any draw on the Secudty Fund by
Buyer.
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" ule""Rule" means any requirement, tariff, rule, order, regulation, and procedure authorized or
established by the applicable Governmental Authority that may affect the Parties’ obligations in
this Confirmation, as may be amended from time to time.

"Schedule" shall commence with the first hour in which the Product is scheduled for delivery and
shall end with the last hour in which scheduled Energy is greater than zero. Buyer’s receipt of
Energy continuously over two or more successive days shall be considered a single Schedule
for purposes of calculating the Scheduling Charge hereunder.

"Shutdown" means the end of a Schedule.

"SP~P" means the Southwest Power Pool or a successor Transmission Provider thereto.

’q’ransmisston Provider" means any electric utility, transmission operator, independent
coordinator of transmission, or other entity that owns, operates, or controls facilities used for the
transmission of electdc energy in interstate commerce from whom transmission services,
ancillary and other services are necessary for Buyer’s receipt of Seller’s delivery, of Energy
hereunder to Buyer at the Delivery Point andlor Buyer’s receipt of Energy hereunder from Seller
at the Delivery Point.

"_Turbine" means unit no. 2.1 of the Facility.

[Remainder of Page Intentionally Left Blank]
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Please confirm that the foregoing correctly sets forth the terms of our agreement by executing
the copy of this Confirmation and returning tt to us.

Calpine.Energy Services, L.P. Southwestern Public Service Company
a New Mexico corporation

Name: Steven D. Pruett

Title: Senior Vice President

Name: Riley Hill

Title: President and CEO

2O
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EXHIBITA

FORM OF LETTER OF CREDIT

******__************************************* ***************************----**--****

BENEFICIARY;
SOUTHWESTERN PUBLIC SERVICE
COMPANY
C/O XCEL ENERGY SERVICES INC.
’1800 LARIMER STREET, 13TH FLOOR
DENVER, CO 80202

APPLICANT:
CALP]NE DEVELOPMENT HOLDINGS, INC.
717 TEXAS AVENUE, SUITE 1000
HOUSTON. TX 77002

IRREVOCABLE STANDBY LETTER OF CREDIT NO:

DATE OF ISSUANCE:
EXPIRATION DATE:

AS THE’ISSUING BANK ("ISSUER"), WE, ..__., HEREBY ESTABLISH THIS IRREVOCABLE STANDBY
LETFER OF CREDIT NO. ~ IN FAVOR OF THE ABOVE-NAMED BENEFICIARY ("BENEFICIARY") FOR
THE ACCOUNT OF THE ABOVE-NAMED APPLICANT ("APPLICANT’) IN THE AMOUNT OF USD ~__
(__ U.S. DOLLARS).

FUNDS UNDER THIS LETTER OF CREDIT ARE AVAILABLE TO BENEFICIARY AGAINST PRESENTATION
OF DOCUMENTS NO.1 AND 2 SIGNED BYAN AUTHORIZED REPRESENTATIVE
OR OFFICER OF BENEFICIARY INDICATING HIS OR HER TITLE OR OTHER OFFICIAL CAPACITY.

t. BENEFICIARYIS DRAFT(S) AT SIGHT IN THE FORM OF EXHIBIT’W’ ("SIGHT DRAFT"), HERETO
REFERENCING THIS LETTER OF CREDIT NO.                  STATING THE AMOUNT OF THE DEMAND AND;

2. BENEFICIARY’S SIGNED STATEMENT STATING THAT:

(A) "THE AMOUNT SPECIFIED ON THE SIGHT DRAFT OF EVEN DATE HEREWITH IS THREE DAYS
PAST DUE AND PAYABLE BY CALPINE ENERGY SERVICES, LP. UNDER THE AGREEMENT;" OR

(B) "LETrER OF CREDIT NO.                    WILL EXPIRE IN THIRTY (30) DAYS OR LESS AND
APPLICANT HAS NOT PROVIDED REPLACEMENT SECURITY PER THE TERMS OF THE AGREEMENT."

ISSUER WILL HONOR DOCUMENTS PRESENTED IN COMPLIANCE WITH THE TERMS OF THIS
LETTER OF CREDIT AT THE ISSUER’S OFFICE [INSERT ISSUER’S ADDRESS] ON OR BEFORE THE
STATED EXPIRATION DATE, AS SUCH EXPIRATION DATE MAY BE EXTENDED HEREUNDER.

SPECIAL CONDITIONS:

1. PARTIALAND MULTIPLE DRAWINGS UNDER THIS LETTER OF CRED]TARE PERMIITED.
FOLLOWING ANY PARTIAL DRAW ISSUER WILL ENDOSE THIS LETTER OF CREDIT AND WILL
RETURN THE ORIGINAL LETTER OF CREIDT BACK TO THE BENEFICIARY UNLESS FULLY
UTILIZED.

2. ALL BANKING CHARGES ASSOCIATED WITH THIS LE’FrER OF CREDIT ARE FOR THE
ACCOUNT OF THE APPLICANT.

3. THIS LETTER OF CREDIT EXPIRES ON THE EARLIER OF:
(A) EXPIRATION DATE,
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(B) UP~)N RECEIPT OF A NOTICE FROM THE BENEFICIARY STATINO THAT THE APPLICANT
HAS PROVIDED REPLACEMENT SEOURIT~ PER THE TERMS OF THE AGREEMENT
ACCOMPANIED BY THE ORIGINAL LETTER OF CREDIT AND ORIGINAL AMENDMENT IS) IF
ANY.

(O) THE DATt~ WHEN THE BENEFICAIRY HAS RETURNED THIS LETIER OF CREDIT FOR
CANCELLATION.

EXCEPT AS STATED HEREIN, THIS LETTER OF CREDIT IS NOT SUBJECT TO ANY CONDITION OR
QUALIFICATION AND IS OUR INDIVIDUAL OBLIGATION WHICH IS IN NO WAY CONTINGENT UPON
REIMBURSEMENT OR ANY RIGHT OF SUBROGATION. WE IRREVOCABLY WAIVE ANY AND ALL
RIGHTS OF SUBROGATION, WHETH!~R AS PROVIDED BY STATUTE OR OTHERWISE, NOW OR
HEREAFTER THAT MIGHT, BUT FOR SUDH WAIVER EXIST, IN RESPECTTO THIS LETTER OF CREDIT
OR ANY PAYMENT WE MAKE UNDER IT, AS TO THE APPLICANT, YOU, OR THE TRANSACTION
BI~TWEEN YOU AND THE APPLICANT. WE FURTHER GIVE IRREVOCABLE
NOTICE THAT WE ARE NOT NOWAND WILL NOT BE THE SECONDARY OBLIGOR OR CO-OBLIGOR OF
APPLICANT’S OBLIGATIONS AND LIABILITIES TO YOU FOR ANY PURPOSE. OUR OBLIOAT[ONS TO
YOU UNDER THIS LE’~-I’ER OF CREDIT ARE OUR PRIMARY OBLIGATIONS AND ARE STRICTLY AS
STATED HEREIN.

THIS STANDBY LETTER OF CREDIT IS SUBJECT TO THE UNIFORM CUSTOMS AND PRACTICE
FOR DOCUMENTARY CREDITS (2007 REVISION), INTERNATIONAL CHAMBER OF COMMERCE
PUBLICATION NO. 600 (THE "UOP"), EXCEPT TO THE EXTENT THAT THE TERMS HEREOF ARE
INCONSISTENT WITH THE PROVISIONS OF THE UCP, INCLUDING BUT NOT LIMITED TO ARTICLES
14(B) AND 36 OF THE UCP, IN WHIOH CASE THE TERMS OF THIS LE]-FER OF CREDIT SHALL GOVERN.
WITH RESPECT TO ARTICLE 14(B) OF THE UOP, ISSUER SHALL HAVE A REASONABLE AMOUNT OF
TIME, NOT TO EXCEED THREE (3) BANKING DAYS FOLLOWING THE DATE OF ISSUER’S RECEIPT OF
DOCUMENTS FROM THE BENEFICIARIES (TO THE EXTENT REQUIRED HEREIN), TO EXAMINE THE
DOCUMENTS AND DETERMINE WHETHER TO TAKE UP OR REFUSE THE DOCUMENTS AND TO
INFORM BENEFICIARY ACCORDINGLY.

IN THE EVENT OF AN ACT OF GOD, RIOT, CIVIL COMMOTION, INSURRECTION, WAR OR ANY
OTHER CAUSE BEYOND ISSUER’S CONTROL THAT INTERRUPTS ISSUER’S BUSINESS
(COLLECTIVELY, AN "INTERRUPTION EVENT’) AND CAUSES THE PLACE FOR PRESENTATION
OF THIS LE’iTI~R OF CREDIT TO BE CLOSED FOR BUSINESS ON THE LAST DAY FOR
PRESENTATION, THE EXPIRY DATE OF THIS LE’I-rER OF CREDIT WILL BE AUTOMATICALLY
EXTENDED WITHOUT AMENDMENT TO A DATE THIRTY (30) CALENDAR DAYS AFTER THE PLACE FOR
PRESENTATION REOPEN8 FOR BUSINESS.
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EXHIBIT ’W’
TO LETTER OF CREDIT

SIGHT DRAFT

AT SIGHT, PAY TO THE ORDER OF [NAME OF BENEFICIARY TO BE INSERTED], THE
AMOUNT OF USD $ (AND 00/IOOTHS U.S. DOLLARS).

DRAWN UNDER. IRREVOCABLE STANDBY LE’]q’ER OF CREDIT’NO.

DATED:,     20_
[NAME OF BENEFICIARY TO BE INSERTED]

BY: ITS AUTHORIZED REPRESENTATIVE
OR OFFICER [TITLE OR OTHER OFFICIAL ’

CAPACITY TO BE INSERTED]

TO:
[BANK NAME]
[STREET ADDRESS]
[CITY, STATE, ZIP]
ATTENTION:
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EXHIBIT B

FORM OF GUARANTEE

Guarantee

This GUARANTEE dated as of ~ 201_ (the "Effective Date"), is made by Calpine
Corpomfion, a Delaware corporation ("Calpine"), for the benefit of Southwestern Public Service
Company, a New Mexico corporation ("Beneficiary").

WHEREAS, Beneficiary and Calpine Energy Services, L.P., a Delaware limited partnership
("CES") and a subsidiary of Calpine, have entered into that certain Edison Electric Institute
Master Power Purchase and Sale Agreement and related Confirmation Letter, each dated

,201_ (collectively the "Agreement");

NOW, THEREFORE, for value received, and as an inducement to Beneficiary to enter
into the Agreement with CES, Calpine agrees as follows:

1.    Guarantee. Calpine irrevocably and unconditionally guarantees (as primary obligor
and not merely as surety) to the prompt and complete payment when due, by acceleration or
othen~vise, of all amounts (whether present or future, actual or contingent) payable by CES under
the Agreement and any amendments thereto whether or not such amounts become due before or
after the Effective Date (each an "Obligation") commencing on the Effective Date and terminating
on the date ("Termination Date") that is the earlier of (i) May 31, 2019 (ii) the fifteenth (t5~)
Business Day after prior wdtten notice of termination of this Guarantee has bean received by
Beneficiary, or (ill) the date when all Obligations have baen paid. The aggregate liability of Calpine
under this Guarantee at any time shall not exceed U.S. $.~ (.__. MILLION AND NO/’i0O
UNITED STATES DOLLARS) (the "Guarantee Cap Amount"), exclusive of any costs and
expenses incurred by Beneficiary to collect or enforce any of the obligations under this Guarantee.
This is a guarantee of payment and not of collection. If CES falls to pay any Obligation for any
reason, Calpine will pay or cause to be paid such Obligation directly for Beneficiary benefit
promptly upon Beneflciary’s demand therefor and without Beneficiary having to make pdor demand
on CES. All payments hereunder shall be made without reduction, whether by offset, payment in
escrow, or otherwise, except to the extent of any defenses to payment or performance which CES
may have under the Agreement, except for defenses ar~siag out of the bankruptcy, insolvency,
dissolution or liquidation of CES, the power or authority of CES to enter into the Agreement, and
to perl’orm thereunder, and the lack of validity or enforceability of the Agreement or any other
documents executed in connection with the Agreement. Exclusive of the Guarantee Cap
Amount, Calplne is liable for, and hereby indemnifies Beneficiary for Benefic[ary’e reasonable costs
and expenses, including but not limited to reasonable attorneys’ fees, reasonable costs and
disbursements, incurred in any effort to collect or enforce any of the obligations under this
Guarantee, whether or not any lawsuit ts filed. Notwithstanding anything to the contrary herein, this
Guarantee shall continue to be effective or reinstated, as the case may be, if at any time payment
of the Obligations, or any part thereof, is rescinded or must otherwise be returned by Beneficiary
upon the insolvency, bankruptcy or reorganization of CES or otherwise, all as though the payment
of such Obligations had not been made.

2.    Calpine’s Obli.qation. Subject to Sections t and 3, Caipine’s obligations under this
Guarantee are absolute and unconditional, shall remain in force until the Terminafion Date (and
shall continue to remain in force following the Termination Date with respect to any Obligations of
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CES arising with respect to any Agreement entered into on or prior to the Termination Date) and
shell not be released or discharged for any reason whatsoever prior thereto, including without
limitation:

the extension of time for payment or performance of any Obligation or the
amendment, extension or renewal of the Agreement or any Obligation, except that
any such extension, amendment or renewal shell not enlarge Calpine’s obligations
under this Guarantee and CaIpine shall have the benefit of any such extension,
amendment or renewal to the same extent as CES (e.g., if CES’s time for payment
of an Obligation has been extended, Calpine shall have no obligation undsr this
Guarantee to make payment of such Obligation until such time as CES is required
under the extension to make payment);

any delay or failure by Beneficiary to enforce or exercise any right or remedy under
the Agreement or this Guarantee (except the statute of limitations applicable by law
to this Guarantee, i{~ any), or waiver by Beneficiary of any such right or remedy, all of
which rights and remedies shall be cumulative and not mutually exclusive;

any transfer, assignment or mortgaging by Beneficiary of a~y interest in the
Agreement or this Guarantee;

the voluntary or Involuntary liquidation, dissolution, sale or other disposition of all or
substantially all the assets and liabilities, or the voluntary or involuntary
receivership, insolvency, bankruptcy, assignment for the benefit of creditors,
reorganization or other similar proceeding affecting CES, or the disaffirmance of the
Agreement in any such proceeding;

any merger, consolidation or other reorgan~atior~ to which CE8, Calpine or any
related entity is a party, or any direct or indirect sale or disposition of Ca]pine’s or
CES’s assets or Calpine’s direct or Indirect ownership interest in CES; or

the existence, validity, enforceability, perfection, release, or extent of any collateral
for such Obligations. Beneficiary shall not be obligated to file any claim relating to
the Obligations owing to it in the event that CES becomes subject to a bankruptcy,
reorganization, or a similar proceeding, and the failure of Beneficiary to so fife shall
not affect Caipl.ne’s obligations hereunder.

3.    ~. Calpine may not assign this Guarantee or its obligations hereunder
without the prior written consent of Beneficiary, which consent of Beneficiary. shall not be
unreasonably withheld or delayed. Any reasonable uncertainty on the part of Beneficiary
concerning the ability on the part of any potential assignee of Calpine to carry out Calpine’s
obligations hereunder shall be considered a reasonable basis for withholding consent, unless end
until the potenfial assignee can reasonably satisfy Beneficiary that the potential assignee is
capable of performing the obligations of Calpine hereunder.

4.    Waivers by Ca!pine. Calpine waives (i) notice of the acceptance of this Guarantee,
demand or presentment for payment to CES or the making of any protest, notice of the amount of
the Obligations outstanding at any time, notice of failure to perform on the part of CE8, notice of
any amendment, modification or waiver of or under the Agreement, and ell other notices or
demands not specified hereunder, and (ii) any requirement that Beneficiary exhaust any right or
take any action against CES, any collateral security or any other guarantor or surety, whether or
not Benefidary shall have resorted to any such collateral security, or shall have proceeded against
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any other obliger principally or secondarily obligated with respect to any of the Obligations. Calpine
agrees that Beneficiary may, at any time and from time to time, either before or after the maturity
thereof, without not{ca to or further consent of Calpine, make any agreement with CES or with any
other party to or person liable on any of the Obligations, or interested therein, for the extension,
renewal, payment, compromise, discharge or release thereof, in whole or In part, or for any
modification of the terms thereof or any agreement between Beneficiary and CES or any such
other party or person, without in any way impairing or affecting this Guarantee.

5.    Representations and Warranties. Calpine hereby represents and warrants that it
has all necessary and appropriate powers and authority to execute and perform under this
Guarantee and that such Guarantee constitutes its legal, valid and binding obligations enforceable
against it in accordance with its terms (except as enforceability may be limited by bankruptcy,
insolvency, moratorium and other similar laws affecting enl~orcement of creditors’ rights in general
principles of equity).

6.    Subrogation. Calpine will not exercise any rights that it may acquire by way of
subrogation until all Obligations (within the Guarantee Cap Amount) to Beneficiary shall have been
paid in full. If any amount shall be paid to Calplne in violation of the preceding sentence, such
amount shall be held for the benefit of Beneficiary and shall forthwith be paid to Beneficiary to be
credited and applied to the Obligations, whether matured or un-maturad. Subject to the foregoing,
upon payment of all the Obligations, Calpine shall be subrogated to the rights of Beneficiary
against CES, and Beneficiary agrees to take at Calpine’s expense such steps as Calpine may
reasonably request to implement such subrogation.

7.    Miscellaneous. No provision of this Guarantee may be amended or waived except
by a written Instrument executed by Calpine and Beneficiary. This Guarantee shall not be deemed
to benefit any person except CES, Calpine and Bene~iciary. In case any one or mere of the
provisions contained in this Guarantee should be invalid, illegal or unenforceable in any respect,
the validity, legality and enforceability of the remaining provisions shall not in any way be affected
or impaired thereby.

8.    Governinq Law. THIS GUARANTEE SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
WITHOUT REFERENCE TO CHOICE OF LAW DOCTRINE, CALP|NE HEREBY
IRREVOCABLY WAIVES ANY AND ALL RIGHT TO A TRIAL BY JURY WITH RESPECT TO
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTEE.

9.    Notices. Notices under this Guarantee shall be deemed received if sent to the
address specified below: (i) on the day received if served by overnight express delivery, and (ii)
four business days after mailing if sent by certified, first class mail, return receipt requested.
Any party may change its address to which notice is given hereunder by providing notice of
same in accordance with this Section 9.

To Beneficiary: Southwestern Public Service Company
1800 Larimer Street, Suite 1000, Denver CO 80202
Denver, CO 80202
Attn: Managing Director, Risk Strategy and Control

VV~th copy to: Southwestern Public Service Company,
c!o Xcel Energy Services Inc.,
1800 Larimer Street, Suite 1000, Denver CO 80202
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To Calpine:

With copy to:

A~tn: Manager, Structured Purchases

Calpine Corporation
717 TexasAvenue, Suit1000
Hous~n, TX 77002
Affn: Risk Management Counsel

Calpine Enemy Sewices, L.P.
717Texas Avenue, Suite 1000
Hou~on, TX77002
Attn: Di~c~rofCorpomteC~dit

IN WITNESSWHEREOF, Calpine has executedthls Guarantee as ofthe date fi~tebove
wri~en.

CALPINE CORPORATION
(a Delaware Corporation )

By:.
Name:
Title:
Date:
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FIRST AMENDMENT TO CONFIRMATION LETTER

This First Amendment to Confirmation Letter ("First Amendment") is entered
into as of June a%~, 2014, by and between Calpine Energy Services, L.P., a Delaware
limited partnership ("Seller") and Southwestern Public Service Company, a New Mexico
corporation ("Buyer"). Buyer and Seller are hereinafter referred to individually as a
"Party" and collectively as the "Parties".

WHEREAS, Buyer and Seller have entered into a Confirmation Letter dated June
1, 2012 (the "Confirmation Letter") pursuant to which Seller agreed to sell Capacity and
Unit Firm Energy to Buyer, as amended; and

WHEREAS, Buyer and Seller desire to amend the Confirmation Letter to reflect
changes expected to result from the commencement of the Southwest Power Pool (the
"SPP") Integrated Marketplace (the "SPP Market") that commenced on March 1, 2014.

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, Buyer and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set forth in
the Confirmation Letter.

2. The attached Day-Ahead and Real Time Energy Market Protocols ("Exhibit A")
are hereby incorporated into the Confirmation Letter.

Upon commencement of the SPP Market, which was launched on March 1, 2014,
Seller agrees to offer available energy in accordance with the Confirmation Letter
(as amended by this First Amendment) to the SPP Market in conformance with
the SPP Market Rules (as defined below).

Exhibit A sets forth the understanding of the Parties to implement the Change in
Regional Territory provision of the Confirmation Letter relating to the SPP
Market. All tetrns and conditions of the Confirmation Letter remain unchanged
except as set forth herein.
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5. For avoidance of doubt, the Confirmation Letter shall be deemed to be amended
to reflect all of the rules that are implemented as part of the SPP Market ("SPP
Market Rules").

[Imentionally left blank, signature page to follow]
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IN WITNESS WHEREOF, the Parties have caused this First Amendment to be
executed as of the day and year first written above.

Calpine Energy Services, L.P.

By: __

Name:

Title:

Southwestern Public Service Company, a New Mexico corporation

Name: "~’~

Title: ~.~/~.
Xcel Energ~ Services’Inc., fis’~gent fo~7
Southwestern Public Service Company, a New
Mexico corporation
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EXHIBIT A

Day-Ahead and Real Time Energy Market Protocols

Bilateral Settlement Schedule Option

The Seller shall offer the Contract Capacity (200 MW) into the Southwest Power
Pool, Inc. ("SPP") Day-Ahead ("DA") market ("DA Market") and Real Time Energy
Balancing market ("RTBM") on behalf of the Buyer every day unless Seller notifies
the Buyer of a Planned Outage or an unscheduled or Forced Outage as described in
the Confirmation Letter.

After the DA Market results are published by SPP:

Buyer and Seller shall agree upon a "look back calculator" (via a mutually
agreeable calculation spreadsheet) that will determine the DA Bilateral
Settlement Schedule ("DA BSS") at the time of the posted SPP DA Market
results. It is understood that the look back calculator is intended to
capture the Confirmation Letter dispatch characteristics as closely as
possible. The look back calculator will take into account the previous
day’s DA BSS to determine minimum downtime, minimum runtime,
scheduling and variable charges. If Seller offers the Contract Capacity at
dispatch characteristics consistent with or less than the Confirmation
Letter terms, the took back calculator shall be used to determine the
Requested Energy, subject to the Contract Capacity being committed by
SPP for the hours committed in the DA Market.

Within three (3) days following publishing of the DA Market results,
Seller shall submit and Buyer shall confirm a DA BSS at the Delivery Point
for the amount of Buyer’s Requested Energy where the sum of the
revenues at the Facility’s LMP exceeds the contracted costs as determined
by the look back calculator.

If Buyer sends a DA BSS to Seller as calculated by the look back calculator
and the Contract Capacity is not committed by SPP in the DA Market for
any portion of the DA BSS, then no DA BSS shall be entered for the period
the Contract Capacity was not committed in the DA Market as long as
Seller offered the Contract Capacity in the DA Market at or lower than the
dispatch characteristics as described in Section F hereof. If Buyer sends a
DA BSS to Seller as calculated by the look back calculator and the Contract
Capacity is not committed in the DA Market for any portion of the DA BSS,
Seller shall provide to Buyer the dispatch characteristics that were used
to offer the Contract Capacity into the DA Market for the applicable day.
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D. The hourly volume of the DA BSS shall be 200 MW unless instructed
otherwise by SPS.

The DA BSS shall cover a minimum of (i) three (3) consecutive hours for
the first 50 MW Scheduled Quantity or (ii) eight (8) consecutive hours for
the 130 MW and 200 MW Scheduled Quantity. There shall be a minimum
of eight (8) hours minimum downtime between DA BSS schedules.

F. The dispatch characteristics shall be consistent with the Confirmation
Letter and include the following:

a, Variable O&M Charge
b, Quantity of Gas multiplied by the Cost of Gas
c, Scheduling Charges
d, Other variable costs Buyer is obligated to pay Seller under the

Confirmation Letter (e~, Emissions Costs),

G. Seller’s submittal and Buyer’s confirmation of a DA BSS or a Real Time
BSS (as defined below) shall be deemed Delivered Energy at the Delivery
Point.

H. Buyer shall be settled directly by SPP for the Delivered Energy pursuant
to the DA BSS or Real Time BSS.

I. In the event the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage, the Seller has the option to deliver
Replacement or Alternate Energy at the Delivery Point.

J. The DA BSS option, as described in A through H above, will be evaluated
over contiguous commitment periods, including those that span multiple
days.

K. The DA BSS option shall be in effect everyday for the purposes of the
Energy Call Option unless Seller is notified by 8:00 am CPT to cease or to
establish a self-commitment of the Contract Capacity for the subsequent
calendar day.

Within one hour after SPP posts the DA Market results, an email will be
sent by Buyer to Seller at SPScontract@calpine,com with the schedule
that will be entered into SPP as a DA BSS, The email from Buyer to Seller
shall indicate 0 MW for all hours in which there is no schedule, If there is
no energy schedule for any hour for such day, then within 15 minutes of
the receipt of such email, an email will be sent by Seller to Buyer at
dlrtelectricmarketerssps@xcelenergy.com declaring whether the
Contract Capacity otherwise was committed into the DA Market.
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M, For any hours where no schedule will be entered into SPP as a DA BSS
and the Contract Capacity was not otherwise committed to the DA
Market, Buyer will have the right, subiect to the contractual notification
times and SPP commitment, to dispatch in the RTBM any capacity not
cleared in the DA Market.

N. If the Contract Capacity is dispatched in the RTBM pursuant to a Buyer
request described in M above, within three (3) days of the Operating Day
(Operating Day as defined under Attachment AE of the SPP Tariff) Seller
shall submit and Buyer shall confirm a Real-Time Bilateral Settlement
Schedule ("Real-Time BSS") at the Delivery Point for the amount of
Buyer’s schedule dispatched in Real-Time.

O. In the event that Seller is unable to deliver due to an unscheduled outage
or Forced Outage, Seller shall notify Buyer within fifteen (15) minutes or
as soon as reasonably practical of such unscheduled outage or Forced
Outage. The notification shall notify Buyer of the occurrence of the
unscheduled outage or Forced Outage, the anticipated shortfall amount
and duration to the schedule. For any anticipated shortfall amount
resulting from an unscheduled outage or Forced Outage of the Turbine,
the shortfall amount shall be allocated to Buyer on a pro rata basis equal
to the Schedule energy amount divided by the capacity of the Turbine. A
Real-Time BSS from Buyer to Seller will be entered by Seller and
confirmed by Buyer in an amount equal to the shortfall caused by the an
unscheduled outage or Forced Outage unless Replacement Energy or
Alternate Energy is provided. The entry of a Real-Time BSS from Buyer to
Seller will not affect any previously entered DA BSS from Seller to Buyer.

Buyer shall be responsible for any SPP Integrated Market imbalance charges,
scheduling charges, offsets or other costs associated with a Real Time BSS
("Charges"). The Charges shall be documented and shall be associated with
the Contract Capacity. Seller agrees to provide Buyer reasonable
documentation to support such Charges.
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