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POWER PURCHASE AGREEMENT

THIS AGREEMENT is made as of this 23rd day of May, 1997, by and between
Borger Energy Associates, L.P. (“Seller”), a Delaware limited partnership with a principal
place of business at Amarillo, Texas, and Southwestern Public Service Company
(“Southwestern”), a New Mexico corporation with headquarters in Amarillo, Texas (with
Southwestern or Seller sometimes referred to hereinafter as “Party” and Southwestern and

Seller sometimes referred to collectively as “Parties”), and is effective as of this date.

WHEREAS, Seller agrees to construct and will own and operate an electric
generating plant to be located near Borger, Texas, designed to have a capacity rating of
approximately 216 megawatts, as more fully described in Section 2.1, identified as “the

Facility *; and

WHEREAS, Seller desires to sell electric energy and capacity to Southwestern and

Southwestern desires to buy the same from the Seller; and

WHEREAS, Seller has responded to Southwestern’s Request for Proposals issued
September 15, 1995, as amended, by which Southwestern requested proposals for
supply-side resources and Southwestern has accepted Seller’s offer on the terms and

conditions set forth in this Agreement;
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NOW THEREFORE, in consideration of the mutual covenants herein contained,
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to the

following:

ARTICLE 1

DEFINITIONS

The capitalized terms listed in this Article 1 shall have the meanings set forth
below whenever such capitalized terms appear in this Agreemeni, whether in the
singular or the plural or in the present or past tense. Terms not listed in Article 1 shall
have meanings as commonly used in Good Utility Practice or the English language, as
appropriate.

"AAA” means the American Arbitration Association or any successor arganization.
“Actual Capacity” shall mean, for any given point in time, the net electrical
capacity that can be generated by the Facility and delivered to the Interconnection Point.

“Adjusted Non-Firm Energy Cost” means Southwestern’s hourly adjusted average
avoided energy cost computed in accordance with the PUCT regulation P.U.C. SUBST.
R. 23.66(g) in effect on the date of this Agreement as set forth in Schedule F-6.

"AEGIS" means Associated Electric. and Gas Insurance Services and all of its
affiliates and subsidiaries authorized by law to underwrite and provide insurance and all
of their successors,

“Agreement” means this Agreement between Seller and Southwestern, including

Attachmenis A to ] and their associated Schedules.
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“Appraisal Procedure” shall mean a procedure whereby two independent
appraisers, one chosen by Southwestern and one by Seller, shall mutually agree upon the
determinations then the subject of appraisal. Southwestern or Seller, as the case may be,
shall deliver a written notice to the other appointing its appraiser within fifteen (15) days
after receipt from the other of a written notice appointing its appraiser. If within sixty
(60) days after appointment of the two appraisers they are unable to agree upon the
amount in question, a third independent appraiser shall be chosen within ten (10} days
thereafter by the mutual consent of such first two appraisers or, if such first two
appraisers fail to agree upon the appointment of a third appraiser, such appointment shall
oe made by the AAA, and shall be a disinterested Person qualified in the matter to be
Jetermined. The three appraisers shall make the determination in accordance with the
rules of the AAA, and such determination shall be binding and conclusive on
Southwestern and Seller. Each Party shall pay the costs of its own appraiser and shall
share equally in the costs, if any, of a third appraiser.

“Automatic Generation Control,” or “AGC,” means the automatic regulation
within predetermined limits of the power output of electric generators within a
orescribed geographic area in response to changes in system load, system frequency, tie-
line interchange, or the relation of these to each other, so as to maintain the scheduled
system frequency or the established interchange with other geographic areas or both.
This regulation is accomplished by pulses sent {or successor technology) through
sommunication links between the Southwestern System Control Center dispatch
zomputer and each generator equipped for such control to change load on the generator.

“Availability Factor,” or “AF * means, for a given period of time, the hours during

which the Facility was available for operation divided hy the total hours during such

-3-
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given period of time, expressed as a three-place decimal, as computed in accordance

with the following equation:

n
AF = [PH- (X 1EDH, i /PH

Where:

PH = The number of hours in the period of determination exclusive
of the eguivalent number of hours for which the Facility was
not available due to Excused Outage.

EDH, = The equivalent derated or outage hours during hour “i.” If

ar i
I

during hour “i” no derate or cutage occurs, or if such derate
or outage was an Excused Outage, then for such hour “j, ”
the EDH is equal to zero. For other hours, the £DH is

computed as follows:

EDH; = SD/UAC, where:

sb, = The size of the derate below UAC during hour “i” to
the extent that such derate is not an Excused Outage.
During hours in which the entire Facility is out of
service for reasons other than an Excused Outage, SD
shall equal UAC.

UAC, = The unimpaired Actual Capacity of the Facility during

wiw
1

hour “i* assuming that no ] the

Facility occurred.
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The summation index for the number of PH hours in the

period of determination.

n The total number of PH hours in the period of determination.

“Btu” means British thermal unit of heat quantity.

“Buyout Price” shall have the meaning set forth in Section 7.2.

“Capacity” means the amount of net power output of the Facility that can be
delivered to the Interconnection Point and measured in whole MW,

“Capacity Payment” means the Payment for Contract Capacity as set forth in
Section 5.2.

“Capacity Test” means the test performed in accordance with Section 2.6(C) to
determine the Contract Capacity of the Facility.

“Capacity Retest” means the test performed in accordance with Section 2.6(D) to
redetermine the Contract Capacity of the Facility.

“Catastrophic Equipment Failure” means a sudden unexpected failure of Seller’s
equipment which (1) substantially reduces or eliminates the capability of the Facility'to
produce Capacity and Energy, and (2) is beyond the reasonable control of Seller and
could not have been avoided by appropriate design, manufacturing, construction,
operating, or maintenance practices, in accordance with Good Utility Practice.
Catastrophic Equipment Failure does not include failure of Seller’s equipment caused by,
or arising from, a mechanical or equipment breakdown attributable to wear and tear
normally experienced in power generation materials and equipment and their assembly
and operation.

“Ceiling Price” shall have the meaning set forth in Section 7.2.
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“Cogeneration Commercial Operation” means that the Facility shall have met all
of the conditions specified in Section 4.8.

“Cogeneration Commercial Operation Date” means the first day the Facility
achieves Cogeneration Commercial Operation.

“Cogeneration Commercial Operation Deadline Date” means the date twelve (12)
months after the Proposed Cogeneration Commercial Operation Date.

“Cogeneration Contract Capacity” means the electrical capacity of the Facility, in
whole MW, determined by the most recent Capacity Test, or Capacity Retest, which
Seller shall provide and Southwestern shall receive during Phase !l in accordance with
the terms of this Agreement.

“Combustion Turbine Commercial Operation” means that the Facility shall have
met all of the conditions specified in Section 4.7.

“Combustion Turbine Commercial Operation Date” means the first day the Facility
achieves Combustion Turbine Commercial Operation.

“Combustion Turbine Commercial Operation Deadline Date” means the date
twelve (12) months after the Proposed Combustion Turbine Commercial Operation Date.

“Combustion Turbine Contract Capacity” means the electrical capacity of the
Facility, in whole MW, determined by the most recent Capacity Test or Capacity Retest,
which Seller shall provide and Southwestern shall receive during Phase | in accordance
with the terms of this Agreement.

“Commission(s)” means any of the state or federal regulatory agencies having
jurisdiction over Southwestern.

*Committed CT Capacity” means the minimum Capacity expected to be delivered

by Seller during Phase | and is equal to 192 MW.

-6-
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“Committed Cogeneration Capacity” means the minimum Capacity expected to be
delivered by Seller during Phase Il and is equal to 216 MW, unless adjusted pursuant to
Section 6.3(D).

“Completion Security Fund” means the fund maintained by the Seller as provided
for in Section 6.1.

“Construction Finance Closing Date” means the date Seller achieves Financial
Closing.

“Contract Capacity” means Combustion Turbine Contract Capacity during Phase |
and Cogeneration Contract Capacity during Phase Il.

“Contract Interest Rate” means a rate of interest per annum (computed on the
basis of a year of three hundred sixty-five (365) days) egual to the lower of (a) the
interest rate specified in 18 C.F.R. § 35.19a{a)(2)(iii)}(A) as the same may be changed from
time to time plus one percent (1%) per annum or, if no longer published, another
mutually agreed similar rate, or (b) the maximum rate permitted by law.

“Contract Year” means each twelve (12) months that begins on the day after the
Cogeneration Commercial Operation Date or its anniversary.

“Contractor Milestone Dates” shall have the meaning set forth in Section 4.5,

“Correction Period” shall have the meaning set forth in Section 9.7(B).

"Cumulative Extended Term Bonus”.shall mean the sum of the amounts paid to
Seller during each month of the Extended Term under Sections 5.2(C)(ii) or 5.2(CHiv}(b)
that exceed the Capacity Payment that otherwise would have been paid Seller for such
month but for the application of such Sections.

“Cumulative Initial Term Bonus” shall mean the sum of the amounts paid to Seller

during each month of the Initial Term under Sections 5.2(C)(i) ar 5.2(C)(iv}(b) that
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exceed the Capacity Payment that otherwise would have been paid Seller for such month
but for the application of such Sections.

“Debt Base Case Proforma” shall mean the base case financial proforma for the
Seller as accepted and used by the Senior Lender as of the Construction Finance Closing
Date.

“Delivery Excuse” shall have the meaning set forth in Section 11.5.

“Discharge Notice” means the notice provided by Southwestern to Seller in
accordance with Section 3.5,

“Discharge Notice Date” means the date Southwestern provides the Discharge
Notice to Seller.

“Dispatch” means the schedule and control by Southwestern, directly or
indirectly, manually or automatically, of the generation of the Facility in order to increase
or decrease the electrical energy delivered from the Facility to the Interconnection Point,
as determined solely by Southwestern.

“Early Termination Date” shall have the meaning set forth in Article 7.

“Emergency” means a condition or situation that, in the sole judgment of either
Southwestern or SPP, affects or will affect Southwestern’s ability, or the ability of any
member of SPP, to maintain safe, adequate, and continuous electric service.

“Energy” means the amount of electrical output of the Facility delivered to the
Interconnection Point and measured in whole MWh.

“Energy Payment” means the Payment for Energy, as set forth in Section 5.4.

"Environmental Contamination” means the presence of hazardous wastes,
hazardous substances, hazardous materials, toxic substances, hazardous air, and other

hazardous pollutants, and toxic pollutants, as those terms are used in the Resource
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Conservation and Recovery Act, the Comprehensive Environmental Response,
Compensation and Liability Act, the Hazardous Materials Transportation Act, the Toxic
Substances Control Act, the Clean Air Act, the Clean Water Act, the Safe Drinking Water
Act, the Qil Pollution and Hazardous Substances Control Act, and any other and all
other applicable federal, state, and local laws and regulations as amended, at such levels
or quantities or location, or of such form or character, to be in viclation of said federal,
state, and local laws and regulations.

“EPC Contract” means the contract between Seller and the EPC Contractor for
engineering, procurement, and construction of the Facility.

“EPC Contractor” means the Person that Seller contracts with for engineering,
procurement, and construction of the Facility.

“Estimated Phase Il Actual Capacity” means the maximum Capacity expected to be
delivered by Seller during Phase Il and is equal to 239 MW.

“Event of Default” means an event as defined in Article 10 that confers a
contractual right upon a Party to terminate the Agreement.

“EWG” means an exempt wholesale generator pursuant to 15 U.S.C. § 79z-5a.

"Existing Taxes” shall have the meaning set forth in Section 17.4.

“Excused Qutage” means a derate or outage of the Facility caused by Force
Majeure or Delivery Excuse.

“Extended Term” shall have the meaning set forth in Section 3.1.

“FERC” means the Federal Energy Regulatory Commission.

"Facility” means ail of the following the purpose of which is to produce and sell
electricity: Seller's equipment, property, buildings, generators, transformer(s), boiler(s),

breakers, and necessary transmission lines to connect to the Interconnection Point,
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protective and associated equipment, improvements, and other tangible and intangible
assets, property rights, and contract rights reasonably necessary for the construction,
operation, and maintenance of the electric generating facility that is the subject of this
Agreement.

“Fair Market Value” of any property as of any date shall mean the cash price
obtainable in an arm’s length sale between an informed and willing buyer (under no
compulsion to purchase) and an informed and willing seller (under no compulsion to
sell) of the property in question. If the Parties are unable to agree upon a determination

of Fair Market Value, such Fair Market Value shall be determined in accordance with the

Appraisal Procedure.

“Financial Closing” shall have the meaning set forth in Section 4.3(C). ‘

“Financing Documents” means the loan and credit agreements (including the
Senior Mortgage), notes, bonds, indentures, security agreements, lease financing
agreements, interest rate exchanges, or swap agreements and other documents refating to
the development, bridge, construction and/or the permanent financing for the Facility,
including any credit enhancement, credit support, working capital financing, or
refinancing documents, and any and all amendments, modifications, or supplements to
the foregoing that may be entered into from time to time.

“Fixed O&M Payment” means the Payment for the Facility’s fixed operation and
maintenance expenses, as set forth in Section 5.3.

“Fixed Payment” means the Capacity Payment plus the Fixed O&M Payment.

“Floor Price” shall have the meaning set forth in Section 7.2.

"Force Majeure” shall have the meaning set forth in Section 11.1.

-10-
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“Fuel Agreements” means the agreements for the delivery or transportation of fuel
to the Facility’s combustion turbines, including without limitation, the Gas Supply
Agreement between Southwestern Public Service Company and GPM Gas Corporation
dated December 1, 1995, as amended from time to time with Southwestern’s approval
pursuant to Section 9.1(B).

“Fuel Contract Criteria® shall have the meaning set forth in Section 9.1.

“Fuel Delivery Failure” means any failure of the delivery of fuel to the Facility
under any Fuel Agreement to the extent such failure is not caused by Seller.

“Fuel Management Agreement” means the agreement to be negotiated under
Section 9.1(B). The Fuel Management Agreement shall not be considered a Fuel
Agreement.

“Fuel Price” shall have the meaning set forth in Section 5.4.

“GDPIPD” shall mean the Gross Domestic Product Implicit Price Deflator
published in the National Income and Product Account by the U.S. Department of
Commerce.

“Good Utility Practice” means any of the practices, methods, and acts (including
but not limited to the practices, methods, and acts engaged in or approved by a
significant portion of the electric utility industry that, at a particular time, in the exercise
of reasonable judgment in light of the facts known or that should reasonably have been
known at the time a decision was made, could have been expected to accomplish the
desired result consistent with good business practices, reliability, economy, safety, and
expedition.

“Guaranteed Heat Rate” means the heat rates set forth on Schedule F-4.

“Hazardous Materials” shall have the meaning set forth in Section 4.3(B).

-11-
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“Initial Term” shall have the meaning set forth in Section 3.1.

“Interconnection Facilities” means all the land, easements, materials, equipment,
and facilities installed for the purpose of interconnecting the Facility and Southwestern'’s
electric system so as to permit the transfer of electric energy and capacity in either
direction, including but not limited to connection, transformation, switching, metering,
relaying, and communication and safety equipment, and any necessary additions and
reinforcements to Southwestern’s system required for safety or system security as a direct
result of the interconnection between the Facility and Southwestern’s system.

“Interconnection Point” shall have the meaning set forth in Section 2.3.

“Issuer” means the financial institution or company that issues or maintains the
Completion Security Fund in accordance with Section 6.1(B).

“Junior Debt” means obligations of Seller to any Person, which obligations are
subordinate in priority, right of payment, and remedies to the subordinate debt secured
by the Subordinated Mortgage.

“kW” shall mean kilowatt.

“Lender’s Possession Right Period” means the period of time specified in Section
10.6(B).

“Lloyds Companies” means one or more Lloyds insuring syndicates which are
participants in good standing in the London insurance market, provided that such
insuring syndicate sells policies providing the type of coverages required under Article
13 and Attachment | through an authorized United States agent or broker in compliance
with Texas law.

“Major Maintenance Outage” means an outage resulting from scheduled major

maintenance, which shall not occur more frequently than every fifth year.
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“Metering Device(s)” means all meters, metering equipment, and data processing
equipment used to measure, record, or transmit data relating to the electric energy or
capacity of the Facility.

“Milestone Deadline Date” means the date twelve (12) months after the Proposed
Milestone Date.

“Minimum Load Level” means 75.3% of Actual Capacity on a per generating unit
basis during Phase | and the level of Non-Dispatchable Capacity and Energy during
Phase Il

“Minimum Steam Quantity” shall mean the maximum quantity of steam, in
pounds per hour, capable of being produced by the Facility for delivery to Phillips when
Facility combustion turbines are operated , without the use of duct firing, «t a one
hundred percent (100%) load leve!, as established by the testing for the Cogeneration
Commerical Operation Date.

“MMBtu” means millions of Btus.

“MVAR" means megavolt-ampere reactive.

“MW” means megawatt.

“MWh" means megawatt-hour.

“NERC” means the North American Electric Reliability Council or any successor
organization.

“Net Electrical Output” means all of the Facility’s electric generating output
{which shall not include any amount of generating output for the use of any other party,
unless otherwise agreed to by Southwestern) net of the Facility’s own auxiliary electrical
requirements and any transmission losses between the Facility and the Interconnection

Point, as measured by meters owned by Southwestern.
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“Net Heat Rate” means the Net Electrical Cutput divided by the total fuel
consumed to produce the Net Electrical Qutput, expressed in MMBtu per MWh,

“Net Pretax Cash Flow” shall mean, for any period, the Project Revenues less
Project Expenses, with such changes in the definition of such term for the purposes of
this Agreement as are set forth, consistent with the definition of Project Expenses and
Project Revenues, in the Financing Documents for the Senior Debt, which changes
Southwestern shall approve, such approval not to be unreasonably withheld.

“NMPUC” means the New Mexico Public Utility Commission.

“Non-Dispatchable Capacity and Energy” means that portion of the Facility’s
Cdpacity and Energy that is not subject to scheduling or control by Southwestern.

“Notice of Arbitration” means the notice given to the other Party by the Party
submitting a disputed matter to arbitration.

“Offered Price” shall have the meaning set forth in Section 7.4.

“Off-Peak Hours” means all hours of a calendar day that are not On-Peak Hours.

“Off-Peak Month” means any calendar month that is not an On-Peak Month.

“On-Peak Hours” means the hour ending 0700 through the hour ending 2200
(Central Standard Time or Central Daylight Time as applicable), Monday through
Saturday. Hours occurring on helidays, as observed, shall not be considered On-Peak
Hours.

“On-Peak Month” means the calendar months of May, June, July, August, and
September.

“Operating Committee” means one representative each from Southwestern and

Seller pursuant to Section 9.2.

-14-
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“Operating Records” means all agreements associated with the plant, operating
logs, blueprints for construction, invoices for all equipment in the plant, operating
manuals, all warranties on equipment, and all documents, whether in printed or
electronic format, that the Seller uses or maintains for the operation of the plant.

“Payment” means the transfer of money from Southwestern to the Seller under this
Agreement.

*Permitted Delay” means the sum of (i} the period of time Seller’s performance or
the performance of Seller’s third-party contractor is delayed by any evenis of Force
Majeure or Delivery Excuse, and (ii) the number of days after September 30, 1997, and
before the Discharge Notice Date, exclusive of the number of days, if any, for which
Southwestern funds construction of the Facility after September 30, 1997, pursuant to the
Partial Assignment dated February 26, 1997, as amended.

“Permitted Encumbrance” means:

(@) liens specifically permitted or required by, or created by, any

Financing Document for the Senior Debt;

(b) liens with respect to purchase money or capital lease obligations to

finance Facility assets that are readily replaceable personal property with a

principal balance not to exceed $5,000,000 in the aggregate outstanding;

() liens on cash collateral and related investments held as cash cover
with respect to debt covered by item (b} above;

(d) iiens for taxes which are either not vet due or are the subject of a
good faith contest by the Partnership;

(e) any exceptions to title which are contained in the title policy

delivered to the Senior Lender on the Construction Finance Closing Date;
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) liens in connection with workmen’s compensation, unemployment
insurance, or other social security or pension obligations; |

(g) mechanic’s, workmen’s, materialmen’s, supplier's, construction or
other like liens arising in the ardinary course of business or incident to the
construction or imposed by law, operation, repair or restoration of the Facility (i)
in respect of obligations which are not yet due or which are the subject of a good
faith contest or (i) which are subject in full to bonding arrangements or fully
insured by the Facility title policy;

(h)  deposits or pledges to secure statutory obligations or appeals;
releases of attachments, stays of execution or injunctions; performance bids,
contracts (other than for the repayment of borrowed money) or leases; or for
purposes of like general nature arising in the ordinary course of business;

) liens provided pursuant to the Subordinated Mortgage; and

) liens substantially similar to any of the foregoing liens (other than in
clause (), provided that any such lien shall not constitute a material adverse
effect on the Seller or the Facility.

“Person” shall mean an individual, partnership, corporation, business trust, joint
stock company, trust, unincorporated association, joint venture, or other entity of
whatever nature,

“Phase 1Y means the pericd starting with the day after the Combustion Turbine
Commercial Operation Date and ending on the Cogeneration Commercial Operation
Date.

“Phase 11 means the remaining Term (including, if applicable, any Extended

Term) commencing the day after the Cogeneration Commercial Operation Date.
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*Phillips Initial Term" shall mean the term of the Phillips Steam Agreement
exclusive of any extensions or renewals of such term.

“Phillips Steam Agreement” shall mean the Steam Sales and Operating Agreement
between Seller and Phillips Petroleum Company , a draft of which, dated May 7, 1997,
has been provided to Southwestern, and an executed version of which is to be provided
to Southwestern in accordance with Section 3.6.

“Project Debt Service” shall mean, for any period, the sum of all regularly
scheduled payments due any Senior Lender with respect to the Senior Debt and any
junior lender with respect to any junior Debt (including without limitation, principle,
inferest, and interest rate hedging fees) with such changes in the definition of such term
for the purposes of this Agreement as are set forth in the Financing Documents for the
Senior Debt or Junior Debt, as applicable; which changes Southwestern shall approve,
such approval not to be unreasonably withheld.

“Project Expenses” shall mean, for any period, all payments made for the debt
interest and debt repayment, operation or maintenance of the Facility including, without
limitation, (i) payments for Project Debt Service; (ii) payments due and payable in
connection with the Facility Site; (iii) expenses of managing, administering and operating
the Facility (including without limitation any management fees payable to Seller or its
Affiliates), and of maintaining it in good repair and operating condition; (iv) fuel purchase
procurement and transportation costs; (v) direct operating and maintenance costs of the
Facility associated with the production of electricity for Southwestern {including without
limitation, all payments due and payable under the Facility’s operations and maintenance
contract); (vi) insurance costs; (vii) al! taxes payable by Seller (including, without

limitation, sales and excise taxes payable by Seller with respect to the sale of electric
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energy and process steam, franchise taxes payable by Seller but excluding federal, state |
and local income taxes payable by Seller); (viii) costs and fees incurred in connection i
|
with the obtaining and maintaining in effect any governmental approval; (ix) legal, |
accounting, and other professional fees incurred in connection with any of the foregoing
items; (x} Facility capital expenditures made by Seller; (xi) the net amounts payable (or
minus the net amounts receivable) under any foreign exchange protection agreements;
and (xii) all amounts paid or contributed to a reserve account with respect to any of the
foregoing or otherwise required or permitted by the Financing Documents with the
Senior Lender; and any other payments reasonably consistent with the above listing,
payable by Seller with a normal payment priority pursuant to the Financing Documents
for the Senior Debt greater than or equal to Project Debt Service for such period, with
such changes in the definition of such term for the purposes of this Agreement as shall
be set forth in the Financing Documents for the Senior Debt, which changes
Southwestern shall approve, such approval not to be unreasonably withheld.
"Project Lender(s)” means the lender(s) providing the initial construction and/or
permanent debt financing for the Facility, and any fiscal agents, trustees, or other
nominees acting on their behalf.
“Praject Permits” means the authorizations, permits, approvals, and other
requirements of law with which Seller must.comply pursuant to Section 14.5.
“Project Revenues” shall mean, for any period, the sums of all revenue received
by the Facility from any source.
“Proposed Cogeneration Commercial Operation Date” means the date set forth in

Section 4.1 of this Agreement, as such date may be revised pursuant to Section 4.1
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“Proposed Combustion Turbine Commercial Operation Date” means the date set
forth in Section 4.1 of this Agreement, as such date may be revised pursuant to Section
4.1.

“Proposed Milestone Date” means, for the milestones set forth in Section 4.3, the
date set forth by which Seller is required to achieve the specified milestone in the
development of the Facility, as such date may be adjusted in accordance with the terms
hereof.

“PUCT” means Public Utility Commission of Texas.

“PUHCA" means the Public Utility Holding Company Act, 15 U.5.C. Section 79
et seq.

“Qualifying Facility” or “QF” means a facility certified as a qualifying facility
pursuant to § 210 of the Public Utility Regulatory Policies Act of 1978, 16 U.S.C.A. §

824a-3, and 18 CFR § 292.207, and their successor provisions, if any.

“RTU” means Remote Terminal Unit.

“Scheduled Outage” means any planned removal of the Facility from service or
reduction in the Facility’s Actual Capacity for the purpose of performing any
maintenance or inspection set forth in the maintenance schedule in Section 9.3 and
provided that the duration of such outage does not exceed the limits set forth in Section
9.3.

“Seller” means the owner of the Facility as designated in the first paragraph of this
Agreement.

“Seller’s Backup Metering” means meters maintained by the Seller that, in the
event of a failure of primary Metering Devices, may be used to verify Energy and

Capacity produced by the Facility.
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“Seller Financing Documents” shall mean those Financing Documents executed
by the Seller.

“Seller’s Interconnection Facilities” means all Interconnection Facilities on Seller’s
side of the Interconnection Point.

“Seller’s Minimum Equity Commitment” means the equity contribution described
in Section 6.6.

“Senior Debt” means the obligations of the Seller to any lender pursuant to the
Financing Documents, including without limitation, principal of, premium and interest
on indebtedness, fees, expenses or penalties, amounts due upon acceleration,
prepayment or restructuring, swap or interest rate hedging breakage costs and any claims
or interest due with respect to any of the foregoing, but not any obligations with respect
to the Subordinated Mortgage, Junior Debt or any portion of Seller's Minimum Equity
Commitment. Whenever used in this Agreement, “Senior Debt” shall also mean the debt
incurred by any transferee of Seller’s interest in the Facility for the purpose of acquiring
such interest, to the extent such replacement debt effectuates a refinancing of the
previously outstanding Senior Debt and does not violate the restrictions on refinancing
set forth in Section 6.7 of this Agreement.

“Senior Financing Documents” means Financing Documents executed by Senior
Lender relating to the provision of Senior Debt.

“Senior Lender” means, collectively, any lender(s) providing any Senior Debt and
any successor(s) or assigns thereto.

“Site” means the real estate upon which the Facility is to be located, as set forth
in Section 2.2 and Attachment B.

“Southwestern” means Southwestern Public Service Company.
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“Southwestern Disconnection” means any disconnection of the Facility by
Southwestern pursuant to Section 3.3(D), other than by reason of Section 3.3(D)(6).

“Southwest Power Pool,” or “SPP,” means the regional electric reliability council
(one of the nine regional councils of NERC) of which Southwestern is a member.

“Southwestern’s Interconnection Facilities” means all Interconnection Facilities on
Southwestern’s side of the Interconnection Point.

“Start Payment” means the Payment for each instance Southwestermn requests the
facility to start up from a shut-down state, as set forth in Section 5.7, provided that such
a Start Payment shall only be payable if such shut-down state was requested or solely
caused by Southwestern.

“Steam Delivery Reduction” shall have the meaning set forth in Section 11.6.

“Steam Force Majeure” shall have the meaning set forth in Section 11.6

“Steamn Loss Event” means the occurrence and continuation of cne or more of the
events described in Section 18.1.

“Steam Host Escrow Accounts” means the accounts established in accordance
with Section 18.2(A), (B), and (C).

“Subsequent Steam Host” shall have the meaning set forth in Section 18.2.

“Subordinated Mortgage” shall have the meaning set forth in Section 6.5.

“Summer Capacity” shall mean the Actual Capacity of the Facility as determined
for any day during an On-Peak Month pursuant to this Agreement and adjusted to reflect
the Summer Temperature Adjustment.

“Summer Temperature Adjustment” shall mean the adjustment to reflect ambient

temperature based upon the highest one percent (1%) of summer temperatures at the Site
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as stated in the SPP Procedures for Testing and Rating of Generating Equipment as set |
forth in Schedule C-2. }

“System Control Center,” or “SCC ” means Southwestern’s facility responsible for
centralized dispatch of generating units within its control area and control of tie-line
power flows. i

“Term” means the period defined in Article 3.

“Termination Payment” means the Payment under Section 3.1 or Section 7.1
made in connection with Southwestern’s termination of this Agreement.

“Transmission Adder” means the increase in Capacity Payments described in
Section 3.5(C)(4).

“Transmission CCN” shall have the meaning set forth in Section 3.5(C).

“Utility Grade Equipment” means equipment or components that are
manufactured to a standard of durability consistent with Good Utility Practice.

“VAR” means volt-ampere reactive.

“Variable O&M Payment” means the Payment for the Facility’s variable cperation

and maintenance expenses as set forth in Section 5.5.
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ARTICLE 2

DESCRIPTION OF THE FACILITY

2.1 Summary Description. Seller intends to construct, own, operate, and

maintain an electric generating facility on a Site located near Borger, Texas, consisting of
two generating units, each with a heat recovery steam generator ("HRSG*), having a
combined installed electric generating capacity of approximately 216 MW and consisting
of the equipment and compenents identified in Attachment A (“the Facility”). Capacity
and Energy from the Facility will be made available to Southwestern in two phases.
During Phase 1, Capacity and Energy from the Facility, without the use of the HRSGs,
shall be deliverable to Southwestern at the Interconnection Point. During Phase II, the
Facility will be capable of functioning in a cogeneration status, and Capacity and Energy
from the Facility, including the HRSGs, shall be deliverable to Southwestern at the
Interconnection Point.  To the extent that an expansion of the Facility involves the use
of equipment or components used to provide the Capacity and Energy under this
Agreement (“Common Components”), the use of such Common Compenents for the
Facility expansion shall be on terms and conditions which shall not materially adversely
affect the delivery of the Capacity and Energy to Southwestern under the terms of this
Agreement, as approved by Southwestern, such approval not to be unreasonably
withheld, or on such other terms and conditions as provided in the Subordinated
Mortgage.

2.2 Site. The Facility shall be located at the address set forth in Schedule B-1.

A Site description is set forth in Schedule B-2.
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A scaled U.S.G.S. map that identifies the Facility location, the location of the
thermal user, the location of the Interconnection Point identified in Section 2.3, and the
location of the important ancillary facilities (e.g., transmission line(s), natural gas
pipeline), is attached as Schedule B-3.

2.3 Interconnection Point. The Interconnection Point shall be located at the

115 KV bus of each generating unit’s step-up transformer. The Interconnection Point
shall be the point at which deliveries of Capacity and Energy under this Agreement are
required to be made and measured.

24  Design and Construction of the Facility. The Facility shail be constructed

according to Good Utility Practice and in a workmanlike, professional manner. Seller
shall utilize in all respects Utility Grade Equipment. Seller’s selection of any major
contractors for engineering, procurement, or construction services shall be made from a
list of permitted providers of such services to be approved by Southwestern, which
approval shall not be unreasonably withheld.

2.5  Technical Specifications. The Facility shall be:

(A)  capable of dispatch by Automatic Generation Control;

(B)  capable of supplying power without harmonic distortion in excess of
that permitted by IEEE Harmonic Standard 519;

(C)  capabie of operating at an eighty-five percent (85%) lagging power
factor at the Contract Capacity;

(D)  equipped with a generator excitation system with automatic voltage
regulators, which shall include an over-excitation limiter;

()  equipped, as long as the Facility remains interconnected with

Southwestern’s system, with communication circuits from the Facility to Southwestern’s
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SCC for the purpose of telemetering, supervisory controi/data acquisition, and voice
communications as specified by Southwestern in accordance with Good Utility Practice;

(F}  equipped with protective systems for the Facility designed in
accordance with Southwestern’s specifications and Good Utility Practice as required
pursuant to this Agreement; and

(G)  capable of providing an immediate and sustained response to
abnormal frequency excursions consistent with Good Utility Practice for other plants
similar to the Facility.

2.6 Contract Capacity.

{A)  The Combustion Turbine Contract Capacity is the Contract Capacity,
determined in accordance with this Section 2.6, that is available to Southwestern during
Phase 1. The Facility will be designed to have a Combustion Turbine Contract Capacity
of approximately 192 MW (Net).

(B} The Cogeneration Contract Capacity is the Contract Capacity,
determined in accordance with this Section 2.6, that is available to Southwestern during
Phase Il. The Facility will be designed to have a Cogeneration Contract Capacity of
approximately 216 MW (Net).

(C)  As part of the determination of whether the Combustion Turbine
Commercial Operation Date and the Cogeneration Commercial Operation Date have
been achieved, and at least once during every Contract Year thereafter, a capability test
shall be conducted to determine the net capability of the Facility in accordance with
procedures identified in Attachment C as such may be modified from time to time by
mutual, written agreement of both Parties (“Capacity Test”). The results of the Capacity

Test shall be adjusted to reflect ambient temperature based on the highest one percent
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(1%) of Summer temperatures at the Site as stated in the SPP Procedures for Testing and
Rating of Generating Equipment set forth in Schedule C-2 (“Summer Temperature
Adjustment”). The results of the Capacity Test, as so adjusted, shall be the Contract
Capacity of the Facility beginning on the day following any such Capacity Test and until
the next subsequent Capacity Test or Capacity Retest permitted pursuant to Section
2.6(D). If, at the time of a scheduled Capacity Test, the Facility is inoperable, as a result
of Force Majeure or otherwise, so that no electricity can be produced, the attempt shall
nevertheless constitute a test, and the test result shall be 0 MW.

(D) By notice given to the other Party within three (3) business days
aftér a Capacity Test, either Party may require a retest of the Capacity Test (a “Capacity
Retesi”) upon reasonably satisfactory evidence that the actual capability of the Facility is
materially different than as refiected by'éuch Capacity Test or Capacity Retest, provided
neither Party may request more than five (5) such Capacity Retests during Phase ! or in
any Contract Year thereafter. If, for any reason other than Excused Outage, the Actual
Capacity of the Project adjusted to reflect Summer Temperature Adjustment shall be less
than eighty percent (80%) of the Contract Capacity for any continuous six (6) week
period, Southwestern may require a Capacity Retest. If, at the time of any scheduled or
proposed Capacity Test or Capacity Retest, the Facility is not operable, or its output is
materially affected by any condition which can be remedied by maintenance, repair or
reconstruction, which can be accomplished before the next scheduled Capacity Test, 2
Capacity Retest shall be conducted as promptly as practicable after Seller notifies
Scuthwestern that the condition has been corrected. Capacity Retests in any Contract
Year shall be performed without peak firing of the Facility so long as the initial Capacity

Test for the Contract Year did not evidence any material misperformance of the Facility’s
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peak firing capability. In determining Contract Capacity from a Capacity Retest
performed without peak firing, the net capability of the Facility shall be adjusted to
reflect the net capability that would have resulted if the Facility had been tested with
peak firing. The results of a Capacity Retest (as also adjusted in accordance with Section
2.6(Q)) shall be the Contract Capacity of the Facility beginning on the day following any
such Capacity Retest until the next subsequent Capacity Test or permitted Capacity
Retest.

(E) After the Cogeneration Commercial Operation Date, the scheduled
date for the annual Capacity Test shall be set by Southwestern, with Seller’s approval,
not to be unreasonably withheld, so as to occur approximately one (1) year apart. Seller
shall cause each such annual Capacity Test to be conducted within fourteen (14)
business days af the date scheduled by Southwestern. Any Capacity Test or Capacity
Retest shall be made upon no less than two (2) business days prior notice to the other
Party. The cost of the initial Capacity Tests in connection with achieving Combustion
Turbine Commercial Operation and Cogeneration Commercial Operation and the
Capacity Test in any Contract Year thereafter shall be borne by the Seller, with the cost
of any Capacity Retest borne by the requesting Party.

(F) Notwithstanding any expansion of the Facility by Seller, in no event
shall the Contract Capacity exceed the approximately 216 MW that the Facility initially is
being designed to produce, unless Southwestern consents to a greater Contract Capacity,
such consent not to be unreasanably withheld. If Southwestern does not consent to such
greater Contract Capacity, the parties will negotiate such amendments to this Agreement
as are necessary to reflect the Facility’s ability to produce capacity greater than

approximately 216 MW as to which Southwestern is not obligated to purchase.
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(G)  Scuthwestern may Dispatch the Facility up to its Actual Capacity,
even if the Actual Capacity exceeds the Contract Capacity.

2.7  Performance Requirements. The Sefler intends to cause the Facility’s AF on

a twelve {12) month rolling average basis to meet or exceed 0.920 (measured over all
hours) and, on the basis of a five (5) month rolling average of only the On-Peak Months,
to meet or exceed 0.950 {measured over only On-Peak Hours). Seller shall use
reascnable efforts to maintain an AF above the minimum thresholds given in this Section
2.7.

2.8 Fuels. The primary fuel that shall be burned by the Facility is natural gas.
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ARTICLE 3

OBLIGATION TO PURCHASE

3.1 Term. The term of this Agreement (“Term®) shall commence on the

execution of this Agreement and shall continue for a period of twenty-five (25) years
from the Cogeneration Commercial Operation Date (“Initial Term”) subject to termination
or extensicn pursuant to this Agreement. Southwestern shall have the option to extend
the Term of the Agreement beyond the Initial Term for ten (10) years (“Extended Term®”).
Southwestern may so extend the Term by providing three (3) years notice to Seller prior
to the expiration of the Initial Term. Thereafter, Southwestern may terminate the

Extended Term by providing the following notice and, if applicable, termination

payment:
Notice Termination Payment
4 years Zero
3 years 33.3% of last Contract Year Capacity Payments
2 years 66.7% of last Contract Year Capacity Payments
1 year 100.0% of last Contract Year Capacity Payments

Applicable provisions of this Agreement shall continue in effect after termination of the
Term to the extent necessary to provide for disconnection of the Facility from
Southwastern’s electric system, final billings and adjustments related to the peried prior
to termination, repayment of any money due and owing Southwestern, and the
indemnifications specified in Article 13.

3.2  Sale and Purchase of Energy and Capacity.

(A Energy.

(M Beginning on the day after the Combustion Turbine

Commercial Operation Date, Seller shall sell and Southwestern shall buy the entire Net
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Electrical Output delivered from the Facility to the Interconnection Point at the prices set
forth in Section 5.4 and Attachment F and subject to the terms and conditions of this
Agreement, including, but not limited to, the Dispatch provisions. Energy Payments shail
begin (i) for Phase |, on the day after the Combustion Turbine Commercial Operation
Date and (ii) for Phase 11, on the day after the Cogeneration Commercial Operation Date.

@ Southwestern shall buy Energy made available by Seller from
the Facility during testing prior to the Combustion Turbine Commercial Operation Date,
up to a maximum monthly capacity factor of ten percent (10%) applied to a Combustion
Turbine Contract Capacity of 192 MW, or such greater capacity factor as required for the
teéting necessary to cause the Combustion Turbine Commercial Operation Date to occur,
at the price set forth in Section 5.8. Notwithstanding Southwestern’s right to direct the
Dispatch and shut down of the Facility during Phase | in accordance with Section 3.3(B),
and notwithstanding the prices for Energy during Phase | set forth in Section 5.4,
Southwestern shall buy Energy made available by Seller from the Facility during testing
for Cogeneration Commercial Operation up to a maximum monthly capacity factor of
fifty percent (50%) applied to a Cogeneration Contract Capacity of 216 MW, or such
greater capacity factor as required for the testing necessary o cause the Cogeneration
Commercial Operation Date to occur, at the price set forth in Section 5.8.

{B)  Capacity. Seller shall sell and Southwestern shall buy electric

Capacity delivered from the Facility to the Interconnection Point in accordance with the
payment provisions set forth in Section 5.2 and Attachment F and subject to the terms
and conditions of this Agreement. Capacity Payments shall begin (i) for Phase |, on the
day after the Combustion Turbine Commercial Operation Date, and (ii) for Phase 11, on
the day after the Cogeneration Commercial Operation Date.
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(©)  Backup and Maintenance Power. This Agreement does not provide

for any electric service by Southwestern to the Facility. The Seller may request such
service in accordance with the applicable electric tariffs on file with and authorized by
the regulatory authorities having jurisdiction.

3.3  Operation_of the Facility.

(A)  The Capacity and Energy sold to Southwestern hereunder will be of
a type known as three-phase alternating current with a nominal frequency of sixty (60)
hertz and a nominal voltage of 115 kV measured phase to phase at the Interconnection
Point. Seller shall cause its deliveries of Capacity and Energy to be consistent with Good
Utility Practice with respect to maintenance of frequency and avoidance of voltage
transients.

(B)  Southwestern shall have operating control over the amount of
Capacity and Energy to be generated by the Facility and may direct the Dispatch of the
Facility in accordance with the terms of this Agreement, the Project Permits, Good Utility
Practice, and based on economic, safety, and reliability considerations. Southwestern
may dispatch the Facility between its Minimum Load Level and Actual Capacity, and,
during Phase 1 but not Phase 1i, Southwestern shall have the ability to ask that the
Facility be shut down or started up, whether by voice or telefacsimile communication
from Southwestern’s SCC in accordance with the operating procedures specified in
Attachment H.

(Q  The AGC equipment initially installed will have the capability to
automatically change the load on the Facility through the use of pulse output from an
RTU (or successor technology) located at the Facility and change the VAR output or

intake of the Facility as defined in Section 9.5 of this Agreement.
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{D)  Southwestern shall have the right, exercisable in accordance with
the requirements of this Section 3.3, to disconnect the interconnection of the Facility
with Southwestern’s system and discontinue electric service from the Facility:

(M during an Emergency on Southwestern’s system; or

(2} if, in the reasonable judgment of Southwestern, such
disconnection is necessary to prevent damage to its equipment or the equipment of its
customers or to maintain electric service to its customers; or

3 if, in the reasonable judgment of Southwestern, such
disconnection is required to permit (a) repairs to Southwestern’s system, (b) new
construction, or (c) the connection of other lines, customers, or producers of capacity
and energy; or

(4) if, in the reasonable judgment of Southwestern, such
disconnection is required for equipment maintenance or to facilitate restoration of line
outages; ar

(5) if, in the reasonable judgment of Southwestern, such.
disconnection is necessary for the operation of Southwestern’s system consistent with
Good Utility Practice; or

(6) if, in the reasonable judgment of Southwestern, such
disconnection is necessary to prevent damage to its equipment or customer’s equipment
or injury or danger to persons as a result of the Seller’s failure to operate the Facility
pursuant to the requirements of this Agreement.

(E)  Seller shall bear any extracrdinary cost incurred by Southwestern, as
a result of any disconnection or resulting reconnection to the extent made pursuant to

Section 3.3(D)(6). An extraordinary cost is a cost directly and reasonably incurred by
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Southwestern that would not have been incurred by Southwestern absent the existence
of the Facility and such disconnection.

(F)  Subject to Section 3.3(G), Southwestern’s obligations to accept and
purchase Energy and make Energy Payments shall be suspended during any period of
disconnection or discontinuance occasioned by the events in Sections 3.3(D)(1) through
{D)(6) above;

(C)  Southwestern shall {i) use ordinary care to avoid and minimize
interruptions in the acceptance of Capacity and Energy, (i) use ordinary care to
coordinate any interruptions with scheduled outages or maintenance of the Facility, (iii)
keep Seller fully informed as to the anticipated duration of each interruption, and (iv)
resume purchase of Capacity and Energy from Seller as soon as practicable once the
condition resulting in the interruption has abated sufficiently to permit such resumption.

3.4 Seller's Required Approvals.

(A)  Seller shall obtain and maintain: (i) the necessary approvals to
construct and operate the Facility in accordance with this Agreement from such
regulatory bodies as required by law; and (ii) subject to the proviso in Section 18.1{F),
certification of the Facility as a QF. Seller shall not be deemed in default of this
obligation to the extent Seller is diligently contesting, in good faith and through
appropriate proceedings, the interpretation, jurisdiction, or other order of regulatory
authorities.

(B)  For so long as the ownership of Seller would require Southwestern
to obtain approval to make purchases from Seller as an affiliated EWG, Seller shall not
apply for a determination that it is an EWG unless: (1) Seller no longer is a QF or

reasonably determines it will fail to continue to qualify as a QF; (2) Seller has provided
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notice 16 Southwestern that it intends to seek such a determination; and {3) Southwestern
has obtained all determinations and approvals, if any, required in order for it to purchase
electric energy from Seller as an EWG.

(©  Seller shall make all reasonable efforts to obtain a modification to
the Facility’s air permit to increase, to the maximum extent possible, the number of hours
during which power augmentation of the Facility is permitted.

3.5  Contract Certification or Approval.

{A)  Notwithstanding anything to the contrary in other parts of this
Agreement, each of Southwestern’s obligations under this Agreement and each of Seller’s
obiigations under this Agreement are contingent upon Southwestern’s determination that
it has received the regulatory certifications and approvals from the PUCT and the
NMPUC which it reasonably believes are necessary in crder for it to undertake its
obligations under this Agreement or that it does not need such certifications or approvals
that it has not already obtained in order to undertake its obligations under this
Agreement. Notwithstanding the immediately proceeding sentence, Southwestern and
Seller shall undertake in good faith all activity prior to such Southwestern determination
that such party believes, in its sole discretion, is necessary to be undertaken, prior to
such determination, to honor any obligation imposed on Southwestern or Seller by this
Agreement. In Southwestern’s sole discretion, Southwestern may file this Agreement for
certification or approval with the PUCT and NMPUC. To the extent such filings are
made, they shall be made promptly following execution of this Agreement and, in such
event, Southwestern shall use all reasonable efforts to obtain certifications or approvals
from the PUCT and NMPUC, as applicable, on or before September 30, 1997. Seller

shall cooperate with Southwestern in all such filings and efforts to obtain such
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certifications or approvals. Upon Southwestemn’s determination that it has received, in a
form satisfactory to Southwestern, the certifications or approvals which it believes are
necessary in order for it to undertake its obligations under this Agreement or that it does
not need certifications or approvals that it has not already obtained in order for it to
undertake its obligations under this Agreement, Southwestern shall notify Seller that the
condition of this Section 3.5 is discharged (“Discharge Notice”). Such notice may be
provided in writing to Seller and shall be effective on the date of receipt by Seller
{“Discharge Notice Date"), provided that the Discharge Notice Date shall be no earlier
than three (3) months after the date of this Agreement as set forth in the first paragraph of
this Agreement.

(B) If the Discharge Notice Date has not occurred by January 1, 1998,
then the Parties agree to use best efforts and negotiate in good faith to agree upon a
mutually satisfactory, commercially reasonable amendment to this Agreement which
either would enable Southwestern expeditiously to obtain certifications or approvals
satisfactory to Southwestern or would make such certifications or approvals legally and
commercially unnecessary to Southwestern’s performance of this Agreement. Thereafter,
upon Southwestern’s determination that it has received, in a form satisfactory to
Southwestern, the certifications or approvals which it believes are necessary in order for
it to undertake its obligations under this Agreement or that it does not need certifications
or approvals that it has not already obtained in order for it to undertake its obligations
under this Agreement, Southwestern shall provide a Discharge Notice to Seller. After
January 1, 1999, either Party may, upon thirty (30) days notice, terminate this Agreement

without liability, if the Discharge Notice Date has not occurred.
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(C) (1) Within three (3) months following the execution of this
Agreement, Southwestern shall file with the PUCT an application for a certificate of
convenience and necessity for all of Southwestern’s Interconnection Facilities (the
“Transmission CCN”), including all transmission line additions required for Southwestern
to accept the Estimated Phase I Actual Capacity at the Interconnection Point. If the
PUCT fails to approve the Transmission CCN for Southwestern’s Interconnection
Facilities by February 1, 1998, then the Seller shall take over construction of
Southwestern’s Interconnection Facilities pursuant to this Section 3.5(C).

(2)  Southwestern’s Interconnection Facilities shall be designed
and constructed in accordance with Southwestern’s plans and specifications which shall
be consistent with Southwestern’s construction practices and Good Utility Practice. If
Seller becomes obligated to take over construction of Southwestern’s Interconnection
Facilities pursuant to this Section 3.5(C), then Southwestern shail provide such plans and
specifications to Seller promptly after request by Seller. Notwithstanding the fact that
Seller has taken over such construction, Southwestern shall continue to exercise due
diligence to obtain the required regulatory approvals, if any, to complete any
modifications to its existing facilities to interconnect with Southwestern’s Interconnection
Facilities and the required regulatory approvals to purchase Southwestern’s
Interconnection Facilities from Seller.

3 If Seller becomes obligated to take over construction of
Southwestern’s Interconnection Facilities pursuant to this Section 3.5(C), then
Southwestern shall promptly transfer to Seller all right, title, and interest in such
construction, including assignment of all related easements, transfer of all related assets,

and assignment of all rights, contracts, and other such interests at the actual net book
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cost. Seller shall operate Southwaestern’s Interconnection Facilities only as generator
leads unless another mode of operation is approved by Southwestern or required by
regulatory order. At any time during or after Seller’s construction of Southwestern’s
Interconnection Facilities, Southwestern may require Seller to sell, or Seller may require
Southwestern to purchase, Southwestern’s Interconnection Facilities at their actual net
book cost, subject to Southwestern obtaining necessary regulatory approval for such
purchase. Net book cost shall include, without limitation, any interest during
construction incurred by a Party and attributable to Southwestern’s Interconnection
Facilities.

{4) If Southwestern’s Interconnection Facilities are constructed by
Seller and Southwestern shall fail to purchase Southwestern’s Interconnection Facilities
on or before the Combustion Turbine Commercial Operation Date and/or the
Cogeneration Commercial Operation Date, then deliveries of Capacity and Energy shall
be made at the points at which Southwestern’s Interconnection Facilities interconnect
with Southwestern’s existing facilities, and Southwestern’s Capacity Payments to Seller
shall be increased as provided in Schedule F-1 (the “Transmission Adder”). In such
event, the Transmission Adder shall remain in effect until and unless Southwestern shall
purchase Southwestern’s Interconnection Facilities from Seller pursuant to Section
3.5(0)(3). Upon such purchase, deliveries of Capacity and Energy shall resume at the
Interconnection Point identified in Section 2.3.

{5)  The failure or refusal of the PUCT to issue the Transmission
CCN shall not be deemed by either Party to constitute cause to terminate this Agreement

unless both Parties mutually and expressly so agree.
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3.6  Phillips Steam Agreement. (A) No later than june 30, 1997, Seller shall

provide to Southwestern an executed copy of the Phillips Steam Agreement. The use of
the executed version of the Phillips Steam Agreement for the purposes of Southwestern’s
rights and obligations under Sections 11.6 and Article 18 of this Agreement is
contingent upon there being no changes in the Phillips Steam Agreement from the draft
dated May 7, 1997, that has been provided to Southwestern, which would materially
adversely affect Southwestern’s rights and obligations under this Agreement (an “Adverse
Steam Revision”). If Southwestern , within twenty (20) days of receipt of such executed
agreement, reasonably determines that there has been such a change in the Phillips
Steam Agreement which would constitute an Adverse Steam Revision, then Seller and
Southwestern shall immediately negotiate in good faith such amendments to this
Agreement which would cure such adverse effect. If Seller and Southwestern fail to
agree on such amendments the provisions of Section 11.6 and Article 18 shall be applied
as if the terms of the Phillips Steam Agreement as they existed in the draft dated May 7,
1997, were in effect and without regard to any Adverse Steam Revision to which
Southwestern has made timely objection under this Section 3.6(A).

(BY  Seller shall provide Southwestern with a copy of any proposed
amendments to the Phillips Steam Agreement (or, if applicable, any proposed agreement
with a Subsequent Steam Host or proposed amendments thereto) for Southwestern’s
review and comment pursuant to this Section 3.6(B). Within twenty (20) days after
receipt of such copy, Southwestern shall provide Seller with its objection to any
provision of such amendment or agreement which would constitute an Adverse Steam
Revision and Scuthwestern’s proposed change to such provision. Upon timely receipt of

Southwestern’s objection under this Section 3.6(B), Seller and Southwestern shall
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negotiate in good faith such amendments to this Agreement as would cure such adverse
effect. If Southwestern and Seller fail to reach agreement on such amendments, the
provisions of Section 11.6 and Article 18 shall be applied without regard to any Adverse
Stearn Revision to which Southwestern has made timely objection under this Section
3.6(B).

(C)  Any amendment or agreement subject to Section 3.6(A) or (B) to which
Southwestern does not timely object, including any Adverse Steam Revision, shall be
deemed accepted by Southwestern for the purposes of this Section 3.6, Section 11.6,
and Article 18 of this Agreement. Southwestern shall not unreasonably object to an

Adverse Steam Revision in an initial agreement with a Subsequent Steam Host.
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ARTICLE 4

MILESTONES AND SCHEDULE

4.1 Proposed Commercial Operation Dates. Seller shall use every reasonable

effort to cause the Facility to achieve Combustion Turbine Commercial Operation by the
Proposed Combustion Turbine Commercial Operation Date. The Proposed Combustion
Turbine Commercial Operation Date is June 1, 1998, or such later date as results from
any Rermitted Delay. Seller shall use every reasonable effort to cause the Facility to
achieve Cogeneration Commercial Operation by the Proposed Cogeneration Commercial
Operation Date. The Proposed Cogeneration Commercial Operation Date is December
31, 1998, or such later date as shall result from a Permitted Delay. If it is reasonably
determined that either the Combustion Turbine Commercial Operation Date or
Cogeneration Commercial Operation Date will be delayed beyond the Proposed
Combustion Turbine Commercial Operation Date or Proposed Cogeneration Commercial
Operation Date, as applicable, without Seller’s use of labor overtime, every reasonable
effort shall include the use of such labor overtime as reasonably necessary and effective
to overcome such delay.

4.2  Recourse for Delays.

(A} If Combustion Turbine Commercial Operation is not achieved by the
Proposed Combustion Turbine Commercial Operation Date, as originally specified or as
extended by Permitted Delay, but is achieved prior to the date that would constitute an
Event of Default, as defined in Article 10, Seller shall reimburse Southwestern for such
delay damages as required pursuant to Section 6.2, or Southwestern shall be entitled to
withdraw and retain such monies from the Completion Security Fund as permitted

pursuant to Section 6.2.
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(B)  If Cogeneration Commercial Operation is not achieved by the
Proposed Cogeneration Commercial Operation Date, as originally specified or as
extended by Permitted Delay, but is achieved prior to the date that would constitute an
Event of Default as defined in Article 10, Seller shall pay Southwestern for such delay
damages as required pursuant to Section 6.2, or Southwestern shall be entitled to
withdraw and retain such monies from the Completion Security Fund permitted pursuant
to Section 6.2.

4.3 Proposed Milestone Dates. Proposed Milestone Dates are as provided for in

the following paragraphs or such later date as shall result from any Permitted Delay:

(A)  EPC Contract. No later than five (5) months after the date of
execution of this Agreement, Seller shall provide Southwestern with an executed EPC
Contract for the Facility.

(B)  Site Acquisition. No later than three (3) months after the date of
execution of this Agreement, Seller shall: (i) obtain a leasehold estate for the Site with a
term at least equal to the Initial Term and the Extended Term; and (ii) provide to
Southwestern evidence of such site acquisition in such form as Southwestern may
reasonably require.

(1) The Site shall be reasonably accessible for the construction
and maintenance of Southwestern’s Interconnection Facilities required by. this Agreement.

(2) Prior to acquisition, Seller shall cause the Site to be inspected
for the attributes listed below, and shall not acquire the Site unless it obtains the
representation or the indemnity of the Site owner (in form and substance reasonably
satisfactory to Southwestern) to the effect that (a) no Hazardous Materials (as defined

below) have been located in or on the Site or have been released by previous occupants
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into the environment, or discharged, placed, or disposed of at, on, or under the Site: {b)
no underground storage tanks are or have been located in or on the Site; (¢} the Site has
not been used as a dump or storage or transfer facility for waste material of any kind,
including, but not limited to, solid or hazardous waste; (d) the Site complies with, and at
all times has complied with, all applicable governmental laws, regulations, or
requirements relating to environmental or occupational health and safety matters and
Hazardous Materials, to the extent that noncompliance could result in a lien on the Site
or the Facility or liability of Seller; and (e) there are no incinerators or cesspools on the
Site; all waste is discharged into a government-approved sewage disposal system; and no
Hazardous Materials are discharged from the Site, directly or indirectly, into any body of
water. The term “Hazardous Materials” shall mean any substance, material, water, gas,
or particulate matter that is regulated by any local governmental authority, any applicable
state, or the United States of America, as an environmental pollutant or dangerous to
public health, public welfare, or the natural environment including, without limitation,
protection of non-human forms of life, land, water, groundwater, and air, including, but

oW

not limited to, any material or substance that is (i) defined as “toxic,” “polluting,”

won

“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous
waste,” or “restricted hazardous waste” under any provision of local, state, or federal
law, (ii) petroleum; (iii) asbestos; (iv) polychlorinated biphenols; (v) radicactive material;
{vi) designated as a “hazardous substance” pursuant to the Clean Water Act, 33 U.S.C.

§ 1251 et seq. (33 U.5.C. § 1251); (vii) defined as a “hazardous waste” pursuant to the
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seg. (42 U.S.C. § 6907);

{viii) defined as a “hazardous substance” pursuant to the Comprehensive Environmental

Response, Compensation, and Liability Act, 42 U.S.C. § 96017 et seq. 42 U.S.C. §
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9601); (ix) defined as a “chemical substance” under the Toxic Substances Control Act, 15
U.S.C. § 2601 etseq. (15 U.S.C. § 2601); or (x) defined as a pesticide under the
Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 gt seq. (7 US.C. §
136). The term “all applicable governmental laws” in this Section 4.3(B)(2) shall include
all statutes specifically described in the foregoing sentence and all federal, state, and
local environmental health and safety statutes, ordinances, codes, rules, regulations,
orders, and decrees regulating, relating to, or imposing liability or standards concerning
or in connection with Hazardous Materials.

(3 Seller shall provide Southwestern evidence reasonably satisfactory to
Southwestern of: (a) the characteristics of lessor’s title to the Site; (b) that the title is
unencumbered by easements, attachments, or liens other than Permitted Encumbrances;
(c) that the lessor has duly authorized the execution, delivery, and performance of the
lease; (d) that lessor’s performance of the lease is not subject to the occurrence or
nonoccurrence of any event or contingency other than force majeure, milestones, and
Seller’s defaults; (e) that the lease conveys all rights, title, and interests in the Site
necessary for Seller to perform the terms and conditions of this Agreement including,
without limitation, ancillary services (such as raw water) and easements of proper
duration and scope; (f) that the Seller has duly authorized the execution, delivery, and
performance of the lease; (g) Seller’s performance of the lease is not subject to the
occurrence or nonoccurrence of any event or contingency other than force majeure,
milestones, and lessor defaults; and (h) that the lease allows assignment of Seller’s rights
thereunder to Scuthwestern in the event Southwestern exercises its rights to purchase or
operate the Facility, notwithstanding any defaults by lessee under the lease, provided that

Southwestern cure any such lessee defaults.
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{Q)  Financial Closing. No later than three (3) months after the
Discharge Notice Date, Seller shall provide Southwestern with an executed loan
agreement or bond indenture for the Senior Debt sufficient to cover the estimated cost to
complete the construction of the Facility (“Financial Closing”).

(D)  Construction Commitment. No later than one (1) month after
Financial Closing, Seller shall issue a notice to proceed under the EPC Contract.

(E) Set Generating Equipment. No later than three (3) months after
Financial Closing, Seller shall provide Southwestern with a certification that the Facility
generating equipment has been set.

(F)  Set HRSGs. No later than ten (10) months after Financial Closing,
Seller shall provide Southwestern certification that the Facility HRSGs have been set.

4.4  Certain Milestone Matters.

(A} Notification. Seller shall notify Southwestern monthly of the status
of achieving each milestone set forth in Section 4.3.

(B)  Milestone Deadline Dates. The Milestone Deadline Date for each
milestone in Section 4.3 shall be twelve (12) months after the Proposed Milestone Date.

4.5  Construction Schedule and Proposed Contractor Mitestone Dates. Not less

than thirty (30} days prior to starting construction of the Facility, Seller shall submit for
Southwestern’s review its construction schedule, which shall set forth proposed dates for
the EPC Contractor’s achievement of certain levels of progress in completing the Facility
(the “Contractor Milestone Dates”). The Contractor Milestone Dates shall be included in
this Agreement as Attachment J and shall be adjustable for events of Force Majeure and
Delivery Excuse. Seller shall also submit to Southwestern its projected start-up and test

schedules for the Facility thirty (30) days prior to start-up and testing dates for the Facility
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for Phase | and Phase Il, respectively. Once construction of the Facility commences,
Seller shall submit to Southwestern progress reports in a form reasonably satisfactory to
Southwestern on the first day of every month untii the Facility commences Cogeneration
Commercial Operation. These progress reports shall notify Southwestern of any changes
in the Contractor Milestone Dates and the construction or start-up and testing schedule
for the Facility resulting from Force Majeure or Delivery Excuse.

4.6  Southwestern’s Rights During Construction. Southwestern shall have the

right to monitor the construction, start-up, and testing of the Facility. Seller shall allow
physical inspections of the Facility and all documents related to construction, start-up,
and testing as may be reasonably requested by Southwestern during and after completion
of construction for the exercise of Southwestern’s review rights hereunder.
Southwestern’s technical review and inspection of the Facility shall not be construed as
endorsing the design thereof or as any warranty of the safety, durability, or reliability of
the Facility.

4.7  Conditions to Combustion Turbine Commercial Operation Date. The

occurrence of the Combustion Turbine Commercial Operation Date shall be no earlier
than May 1, 1998, and is contingent upon Seller providing evidence reasonably
acceptable to Southwestern of the satisfaction or occurrence of all of the following
conditions:

(A)  completion of successful acceptance testing of the Facility (excluding
the HRSGs) has occurred as required pursuant to the Seller Financing Documents;

{B)  the Facility {excluding the HRSGs) has demonstrated the reliability

of any communications systems and equipment for communications with Scuthwestern’s
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SCC required to be provided by Seller pursuant to this Agreement not less than thirty
(30) days prior to the Combustion Turbine Commercial Operation Date;
(C)  the Facility {excluding the HRSGs) has generated electricity
continuously for a period of two {2) consecutive hours synchronized to the Southwestern
system at a level equal to at least 173 MW and successfully completed five (5}
consecutive startups and shutdowns;
(D)  an independent engineer’s certification has been obtained stating
that (1) the Facility (excluding the HRSGs) has been completed in all material respects
{excepting, e.g., punch list items that do not materiaily adversely affect the ability of the
Facility {excluding the HRSGs) to operate in Phase | as intended hereunder) in
accordance with Good Utility Practice, and (2) the Facility (excluding the HRSGs) has
been designed and constructed in accordance with Good Utility Practice and if operated
and maintained in accordance with Good Utility Practice can reasonably be expected to
have a useful life at least equal to the Initial Term and the Extended Term;
(E) the Facility is certified as a QF (which certification may be satisfied
by Seller’s filing of a notification of self-certification with the FERC);
() security arrangements meeting the requirements of Section 6.5 have ‘
been established;
(G) certificates of insurance coverages or insurance policies required by ‘
Article 13 have been obtained; ‘
(H)  an opinion of Seller’s counsel has been rendered that all permits, i
licenses, approvals, and other governmental authorizations required for the construction
and operation of the Facility (exciuding the HRSGs) in accordance with this Agreement

have been obtained; and
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() the electrical intercannection of the Facility (excluding the HRSGs)
to the Southwestern system has been completed in accordance with Good Utility
Practice.

4.8  Conditions to Cogeneration Commercial Operation Date. The occurrence

of the Cogeneration Commercial Operation Date is contingent upon Seller providing
evidence reasonably acceptable to Southwestern of the satisfaction or occurrence of all
of the following conditions:

{A)  completion of successful acceptance testing of the Facility has
occurred pursuant to the requirements of the Seller Financing Documents;

{B)  the Facility has demonstrated the reliability of the Facility’s
communications systems and equipment for communications with Southwestern’s SCC
required to be provided by Seller pursuant to this Agreement not less than thirty (30)
days prior to the Cogeneration Commercial Operation Date;

{©)  the Facility has generated electricity continuously for a period of
twenty-four (24) consecutive hours synchronized to the Southwestern system at a level
equal to at least 194 MW;

(D)  an independent engineer’s certification has been obtained stating
that the Facility has been completed in all material respects (excepting, e.g., punch list
items that do not materially adversely affect the ability of the Facility to operate in Phase
Il as intended hereunder) in accordance with Good Utility Practice, and the Facility has
been designed and constructed in accordance with Good Utility Practice and if operated
and maintained in accordance with Good Utility Practice can reasonably be expected to

have a useful life at least equal to the Initial Term and the Extended Term;
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(E) the Facility is certified as a QF (which certification may be satisfied
by Seller’s filing of a notification of self-certification with the FERC);

(F) security arrangements meeting the requirements of Section 6.5 have
been established;

{G) certificates of insurance coverages or insurance policies required by
Article 13 have been obtained;

(Hy  an opinion of Seller’s counsel has been rendered that all permits,
licenses, approvals, and other governmental authorizations required for the construction
and operation of the Facility in accordance with this Agreement have been obtained; and

()] the electrical interconnection of the Facility to the Southwestern

system has been completed in accordance with Good Utility Practice.
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ARTICLE 5

PAYMENT AND BILLINGS

5.1 General Terms and Conditions. Subject to the other terms and conditions

of this Agreement, payment for purchases by Southwestern from Seller under this
Agreement shall consist of the sums of (i) a Capacity Payment, (i) a Fixed O&M
Payment, (iii) an Energy Payment, (iv) a Variable O&M Payment, and (v) Start Payments
(when applicable), less a Seller Charge, all as defined below and further specified in
Attachment F.

5.2  Capacity Payments.

(A)  During Phase |, Southwestern shall accept, purchase, and pay for the
Contract Capacity, as determined pursuant to Section 2.6(C) or, if applicable, Section
2.6(D), at the rate specified in Schedule F-1.
(B) During Phase i, Southwestern shall accept, purchase, and pay for
the Contract Capacity as determined pursuant to Section 2.6(C) or, if applicable, Section
2.6(D), at the rate specified in Schedule F-1, subject to the adjustment described in
Section 5.2(C).
(Q)  Starting in the second Contract Year, each monthly Capacity
Payment from Southwestern to Seller will be adjusted for AF as follows: ‘
(i If a) the twelve (12) month rolling average AF is less than or
equal to 0.920 but greater than 0.600 and the months over which the twelve (12) month
rolling average AF is computed do not contain a Major Maintenance Qutage, or b) the
twelve (12) month rolling average AF is less than or equal to 0.900 but greater than

0.600 and the months over which the twelve {12} month rolling average AF
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is computed contain a Major Maintenance Qutage, then the Capacity Payment will be
multiplied by a factor expressed as a three place decimal equal to:

9AF-0.280
8

(in) If the twelve (12) month rolling average AF is greater than
0.960, then the Capacity Payment will be multiplied by a factor expressed as a three
place decimal equal to:

AF + 0.040

(il If a) the twelve (12} month rolling average AF is less than or
equal to 0.960 but greater than 0.920 and the months over which the twelve (12) month
rolling average AF is computed do not contain a Major Maintenance Outage, or b) the
twelve (12) month rolling average AF is less than or equal to 0.960 but greater than
0.900 and the months over which the twelve (12) month rolling average AF is computed
contain a Major Maintenance Qutage, then the Capacity Payment will be multiplied by a
factor equal to:

1.000

(iv)  Notwithstanding the twelve (12) month rolling average AF
calculated in (i) through (iii}, above,

{a) If the five (5) month rolling average AF calculated for
the On-Peak Hours of the On-Peak Months is less than or equal to 0.950 but greater than
0.600, then the Capacity Payment will be multiplied by a factor expressed as a three
place decimal equal to:

8AF-0.600
7

if such factor is less than the factor calculated in (i}, {ii), and (iii), above.

-50-



WP/1-4(CD)

Page 51 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

(b)y  If the five (5) month rolling average AF calculated for
the On-Peak Hours of the On-Peak Months is greater than 0.970, then the Capacity
Payment will be multiplied by a factor equal to:

AF + 0.030
if such factor is less than the factor calculated in (i), (i), and (iii), above.

() If the five (5) month rolling average AF calculated for
the On-Peak Hours of the On-Peak Months is less than or equal to 0.970 but greater than
0.950, then the Capacity Payment will be multiplied by a factor equal to:

1.000
if such factor is less than the factor calculated in (), (ii), and (iii), above.

(d) For purposes of this Section 5.2(C)(iv), the "five (5)
menth rolling average AF" refers to the average of the monthly AF calculated for the On-
Peak Hours of each of the last five (5) On-Peak Months.

v) In all events, no Capacity Payment will be made for those
months in which either a) the twelve (12) month rolling average AF is less than or equal
to 0.600 or b) the five (5) month rolling average AF calculated for the On-Peak Hours of
the On-Peak Months is less than or equal to 0.600.

5.3  Eixed O&M Payment. During Phase Il only, a Fixed Q&M Payment will be

made at the price set forth in Schedule F-2 applied to the Contract Capacity as
determined pursuant to Section 2.6(C) or, if applicable, Section 2.6(D).
5.4  Energy Payments.

(A)  Energy Payments will be made at a rate computed for each hour in

accordance with the following formula:
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Hourly Energy Payments = (Fuel Price) x (Guaranteed Heat Rate)
x (Hourly Energy)

Where:

Fuel Price = The price for fuel in the hour under the Fuel
Agreements, expressed in dollars per MMBtu. The
Fue! Price shall encompass all actual costs for
delivered fuel, including without limitation, fixed fuel
transportation cost, variable fuel transportation cost,
variable fuel cost, reservation charges and taxes under
the Fuel Agreements. Fixed charges under the Fuel
Agreements shall be allocated to the Suel Price in such
a manner as to accomplish complete recovery of all
fixed charges in the month through the Energy
Payment for the month.
Guaranteed Heat Rate = The Heat Rates specified on Schedule F-4,
Hourly Energy = The Energy delivered in the hour to the
Interconnection Point
The Energy Payment for a month is the sum of all Hourly Energy Payments calculated for
such month.

(B)  Southwestern shall use a standard sixty (60) minute clock hour
interval, as measured by its metering equipment, as the basic billing increment for the
purpose of calculating the Energy Payment due to Seller.

(Q)  Energy delivered shall be determined by Southwestern based on

data collected by the billing meters and associated equipment detailed in Article 8.
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5.5  Variable O&M Payment. During Phase Il only, a variable O&M Payment

will be made at the price set forth in Schedule F-3 applied to the Energy delivered to the
Interconnection Point.

5.6  Seller Charge. For each calendar month, commencing with the Discharge
Notice Date, Southwestern shall assess a charge of $320.00 as reimbursement for
expenses not atherwise expressly provided for in this Agreement. This amount shall be
adjusted annually by the rate of change over such annual period in the GDPIPD.

5.7  Start Payments. Seller will be paid for Start Payments in accordance with
Schedule F-5 provided that such Start Payments shall only be payable if the shut-down
state was requested or solely caused by Southwestern.

5.8 Pre-Commercial Operation Energy. If pursuant to Section 3.2(A)

Southwestern buys Energy from the Seller during testing prior to the Combustion Turbine
Commercial Operation Date or during testing prior to the Cogeneration Commercial
Operation Date, then Southwestern shall pay Seller for such Energy at a rate per MWh
that shall be equal to the Adjusted Non-Firm Energy Cost set out in Schedule F-6
calculated for the peried during which such Energy was provided.

5.9  Manner of Payment.

(Ay  Payments. All Payments shall be made monthly, as described in this
Article 5. Remittances shall be made by check or by Electronic Funds Transfer, or wire
transfer, as specified in writing by the Party' to whom payment is due at least thirty (30)
days prior to the effective date of such instruction.

(B)  Statement. Southwestern shall prepare a statement showing
purchases by Southwestern from the Facility and associated payments, and any charges

to Seller, including any damages or other payments due from Seller to Southwestern
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under the terms of this Agreement, and shall provide the statement to Seiler within ten
(10) calendar days of the end of the month.

(1) The statement will show the MWh of Energy metered at
Southwestern’s meters at the Facility, the Combustion Turbine Contract Capacity or
Cogeneration Contract Capacity, as applicable, the adjustment factor in accordance with
Section 5.2(C), damages for Capacity Shortfalls in accordance with Section 6.3, the
monthly Seller charge assessed by Southwestern, the total amount due and, upon
request, any other published data reasonably pertinent to the calculation of the payments
as set forth in Section 5.

(2) If either Party has not paid the amount due the other Party by
the applicable late payment charge date set forth in Section 5.9(C), then the Party to
which such overdue amount is due, at its option, may exercise the right of offset and
deduct the sums owed by the other Party from payments remaining due to such Party. |If
Southwestern elects to apply any amounts owed against the Seller as provided herein,
then Southwestern’s statement shall additionally contain an itemization of the amounts
owed by Seller to Southwestern that are and are not applied. Any amount shown on
such statement which is payable and actually paid from a Security Fund as provided in
Article 6, shall be indicated as so paid on such statement.

{C) Late Charges. Any amounts due Seller or Southwestern, as the case
may be, shall be due and payable within fifteen (15) days after receipt of the statement
setting forth such amount. If the amount due is not paid by the due date, a late payment
charge shall be applied to the unpaid balance and shall be added to the next billing.

Such late payment charge shall be calculated based on the Contract Interest Rate.
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(D) Billing Disputes. Both Southwestern and Seller, may dispute bills in
good faith and place the disputed amount in an escrow account until the disputes are
resolved pursuant to Section 16.12 hereof. Any interest earned on the amount in escrow
shall be allocated to the Parties in proportion with the settlement of the disputed amount.
Notwithstanding said escrow procedure, either Party may, at any time, offset against any
and all amounts that may be due and owed to such Party under this Agreement including
all damages and other payments that such Party asserts in good faith are owed by the
other Party to such Party pursuant to this Agreement and are past due. Upon any such
offset, any obligation of the paying Party to maintain an escrow account with respect to
the amounts offset shall be excused. In the event that any amount offset by a Party
against any amounts due and owing to the other Party under this Agreement is later
determined not to be owed by such Party to the offsetting Party, the offsetting Party shall
then pay over such amount to the other Party, with interest from the date of offset
calculated pursuant to Section 5.9(C).

5.10 Pro-rated Months.

If (@) the commencement of service in Phase | or Phase Il occurs on a day
other than the first day of a month, or (b) the termination of service in Phase | or Phase i
occurs on a day other than the last day of a month, then any monthly-calculated
payment shall be pro-rated for such month to reflect that the service was provided for
only the applicable part of the month. If the Contract Capacity determined under Section
2.6 changes in a month, then any monthly-calculated payment shall be calculated for
such month to reflect that a different Contract Capacity was in effect for the affected days

of such month.
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ARTICLE 6

DAMAGES AND SECURITY FUND

6.1  Establishment of Completion Security Fund.

(A)  Seller agrees to establish, fund, and maintain the Completion |
Security Fund pursuant to this Section 6.1, which shall be available at Southwestern’s
discretion pursuant to Section 6.2 to pay any amount due to Southwestern pursuant to
this Agreement: ‘

(1)  The Completion Security Fund shall be in force beginning ‘

thirty (30) days after the Discharge Notice Date and shall remain in force until the earlier !
of the Cogeneration Commercial Operation Date is achieved or the date Southwestern
shall be entitled to draw and retain all amounts in the Completion Security Fund as
permitted pursuant to this Agreement. The amount of security that must be maintained
in the Completion Security Fund shall be:

() $400,000 as of thirty (30) days after the
Discharge Notice Date;

(b) $8,250,000 as of Financial Closing; and
© $5,800,000 as of the day after the Combustion
Turbine Commercial Operation Date.

(2)  As additional security for the performance of Seller’s
obligations hereunder, Seller shall cause the Financing Documents to include provisions
for a debt service reserve fund to be funded to an amount equal to at least three (3)
months worth of debt service payments and a working capital reserve or line of credit in
an amount at least equal to one (1) month of Seller’s projected operating expenses and a
maintenance reserve fund with periodic contributions designed to provide for the funding

of the expected cost of the Facility’s next scheduled major maintenance. Seller shall be
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deemed in compliance with this Section to the extent such funds are established and
maintained satisfactory to the Senior Lenders.

(B}  The Completion Security Fund shall be maintained at Seller’s
expense, shall be originated by or deposited in a financial institution or company
(“Issuer”) reasonably acceptable to Southwestern, and shall be in the form of any
combination of the following:

m an irrevocable standby letter of credit or a performance bond
in form and substance reasonably acceptable to Southwestern and consistent with this
Agreement, including a provision for thirty (30) days advance notice to Southwestern of
any expiration of the security so as to allow Southwestern the right to exercise its rights
under said security to draw the full amount thereof as provided in Section 6.1(D); or

) United States currency, deposited with Issuer, either: (i) in an
account under which Southwestern is designated as beneficiary with authority to draft
from the account of the Issuer or otherwise access the security; or (ii) held by Issuer as
trustee with instructions to pay claims made by Southwestern against such security in
accordance with this Agreement, such instructions to be in a form reasonably satisfactory
to Southwestern. Security provided in this form shall include a requirement for
immediate notice to Southwestern from Issuer and Seller in the event that the sums held
as security in the account or trust do not at any time meet the minimum security
requirements as set forth in this Article 6; or

3) a guarantee, in form and substance reasonably satisfactory to
Southwestern, from an entity with a bond or senior debt rating of investment grade as
determined by at least two (2) rating agencies, one of which must be either Standard &

Poor’s or Moody’s (or if either one or both are not available, ratings from alternate rating
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sources selected by Southwestern). In addition, the entity providing such guarantee
cannot be on credit watch or show a negative ratings trend that reasonably indicates that
any such downward adjustment would cause such bond or debt rating to fal! below
investment grade.

{C)  Southwestern will re-evaluate on an annual basis the value of all
non-cash security posted by Seller. If the rating (as measured by either Standard &
Poor’s ar Moody’s, or if neither Is available, a rating from an alternate rating source
selected by Southwestern) of the entity guaranteeing the security falls below investment
grade, or if such entity is placed on credit watch by a rating agency with a reasonable
indication that the next downward rating adjustment for such entity would cause its
rating to fall below investment grade, Seller shall be required to convert the security
provided by the guarantee to such substitute security as shall meet the requirements
therefor under Section 6.1(B) within thirty (30) days after notice from Southwestern of
such rating action.

(D) If security in the form of an irrevocable direct pay letter of credit is
utilized by Seller to fund the above, the form of such letter must include draw
instructions that allow Southwestern to draw-down in accordance with the terms of this
Agreement. Such security must be issued for a minimum term of one (1) year. The
security must be renewed or extended for another one (1) year term no later than thirty
(30) days prior to its expiration date. If Seller fails to renew such security as required
under this Section 6.1(D), Southwestern shall have the right to draw immediately upon
the security and to place the amounts so drawn in an escrow account in accordance with
Section 6.1(E) hereof until and unless Seller shall provide a substitute form for such

security meeting the requirements therefor under Section 6.1.
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(E) With respect to any escrow account opened as security for Seller’s
obligations hereunder, Southwestern shall establish at Seller’s cost and with Seller’s funds
an interest-bearing escrow account in the name of Southwestern. Such escrow account
may be drawn upon by Southwestern to satisfy any unsatisfied obligations hereunder that
it is intended to secure. If Seller’s obligation to provide security hereunder expires,
Southwestern shall, within a reasonable period of time, return the balance in such
escrow account to Seller. At such times as the balance in the escrow account exceeds
the amount of Seller’s obligation to provide security hereunder, Southwestern shall remit,
within a reasonable pericd of time, to Seller any excess in the escrow account above
Seller’s obligations. Seller may obtain the return of such escrow account at any time by
providing to Scuthwestern a substitute form of security in the same amount as the escrow
account and meeting the appropriate criteria specified in Section 6.1(B).

{F) Notwithstanding any other provision of this Agreement, Seller shall
have no obligation to replenish or restore the Completion Security Fund to the extent of
any draw or withdrawal by Southwestern.

6.2 Damages Prior to Commercial Operation.

(A)  Delay Damages. If Seller fails to achieve Combustion Turbine
Commercial Operation by the Proposed Combustion Turbine Commercial Operation
Date or fails to achieve Cogeneration Commercial Operation by the Proposed
Cogeneration Commercial Operation Date, or fails to meet any milestone described in
Section 4.3 by the Proposed Milestone Date, subject to extension for any Permitted
Delay, Seller shall pay delay damages to Southwestern or Scuthwestern may withdraw

funds from the Completion Security Fund, as specified below:
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Event Amount Forfeited

Failure to meet the milestone under Section
4.3: $1,000 per day

Failure to attain Combustion Turbine Commercial

Operation by the Propased Combustion Turbine

Commercial Operation Date: Amount per day as set

forth in Schedule G-1.

Failure to attain Cogeneration Commercial Operation

by the Proposed Cogeneration Commercial

Operation Date: Amount per day as set

forth in Schedule G-2.

All damages shall begin accruing the day after the Proposed Milestone Date, the
Proposed Combustion Turbine Commercial Operation Date, or the Proposed
Cogeneration Commercial Operation Date, as applicable, subject to extension for any
Permitted Delay, and shall continue until the specific milestone, Combustion Turbine
Commercial Operation Date, or Cogeneration Commercial Operation Date is achieved.
Notwithstanding the foregoing, the Seller shall not be required 10 pay any damages
otherwise due under this Section 6.2(A) to the extent caused by a failure of
Westinghouse to deliver the equipment to be provided or satisfy its obligations pursuant
to the Combustion Turbine Equipment Supply Contract between Southwestern and
Westinghouse Electric Corporation, dated February 29, 1996. To the extent Seller is
subject to damages set forth in both Schedule G-1 and Schedule G-2, Seller only shall be
liable for the greater of the amounts required by such schedules; otherwise, all damages
shall be cumulative, but shall not exceed the amount required to be contributed to the

Completion Security Funds pursuant to Section 6.1(A}1)(b).

(B) Damages for Termination Prior to Commercial Operation. In the

event that Seller (i) provides written notice to Southwestern at any time prior to the

Combustion Turbine Commercial Operation Deadline Date that it will not achieve
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Combustion Turbine Commercial Operation by the Combustion Turbine Commercial
Operation Deadline Date; or (ii) fails to achieve Combustion Turbine Commercial
Operation by the Combustion Turbine Commercial Operation Deadline Date, or
Cogeneration Commercial Operation by the Cogeneration Commercial Operation
Deadline Date, Southwestern shali have the unilateral right to terminate this Agreement
pursuant to Article 10, and Seller shall owe Southwestern as damages, the entire amount of
the Completion Security Fund, including any accrued interest, less any delay damages, if
any, paid to Southwestern by Seller from any source other than the Completion Security
Fund. Upon such termination and the payment of any amount due, Seller shall not have
any further obligation under this Agreement to Southwestern, except that Southwestern
may, pursuant to Article 10 and Section 16.12, pursue any legal remedies available to
Southwestern under this Agreement, except as limited by Sections 13.4, 17.14, 17.15, and
Article 11 to the extent an Event of Default attributable to Seller’s failure to satisfy its
obligation to use reasonable efforts under Section 4.1 has occurred.

6.3  Damages for Shortfalls in Capacity.

(A)  If during any day of an On-Peak Month, the Summer Capacity shall be
less than the Committed CT or Committed Cogeneration Capacity, as applicable, for any
reason other than an Excused Outage, the amount of such deficiency shall be treated as a
capacity shortfall (“Capacity Shortfall”) pursuant to this Section 6.3. Subject to the
limitations under Sections 6.3(B) and (C}, for each day during an On-Peak Month that a
Capacity Shortfall exists, Seller shall pay Southwestern capacity shortfall damages
(“Capacity Shortfall Damages”) computed as the product of the amount of Capacity
Shortfall expressed in MW times the sum of i) the Capacity Payment applicable for the
month in which the Capacity Shortfall occurred, expressed in terms of dollars per MW per
day, and ii) forty dollars ($40) per MW per day. Capacity Shortfall Damages shall be
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per day, and ii) forty dollars ($40) per MW per day. Capacity Shortfall Damages shall be
prorated for Capacity Shortfalls occurring for only part of a day.

(B} During the Initial Term, the Capacity Shortfall Damages
payable by the Seller to Southwestern for any month shall be limited to the amount, if
any, by which the Cumulative Initial Term Bonus through such month exceeds the total
of all Capacity Shortfall Damages previcusly paid by the Seller to Southwestern during
the Initial Term. During the Extended Term, the Capacity Shortfall Damages payable by
the Seller to Southwestern for any month shall be limited to the amount, if any, by which
the Cumulative Extended Term Bonus through such month exceeds the total of all
Capacity Shortfall Damages previously paid by the Seller to Southwestern during the
Extended Term.

(O  If the payment of Capacity Shortfall Damages for any month
is prevented by operation of Section 6.3(B), the amount of the Capacity Shortfall Damage
payment so prevented shall be recorded in a tracking account with interest computed at
the tracking account rate. The amount in such account shall be payable each month as
soon as permitted pursuant to the operation of Section 6.3(B); provided that (i} any
account balance outstanding as of the beginning of the Extended Term shall be forgiven
and considered discharged, and (ii} any account balance outstanding as of the end of the
Term of this Agreement shall be forgiven and considered discharged.

(D)  Persistent Shortfalls. Upon the occurrence of an Event of

Default pursuant to Section 10.2(B)(13), Southwestern may, at its option, limit all future
determinations of Contract Capacity to a maximum level equal to the then most recently
established Contract Capacity. If Southwestern exercises this option, then the Committed

Cogeneration Capacity shall be recalculated to equal the then most recently established
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Contract Capacity (the “Adjusted Committed Cogeneration Capacity”). In such
circumstance, notwithstanding any other provision of this Agreement, Seller shall be
permitted to sell Capacity and Energy from the Facility to any Person to the extent that
such sale does not diminish Southwestern’s rights to purchase the Adjusted Committed
Cogeneration Capacity and associated Energy, including, without limitation, the Actual
Capacity and associated Energy on any given day corresponding to the Adjusted
Committed Cogeneration Capacity.

6.4 Damage and Other Payments from Completion Security Fund and/or by

Direct Billing. In addition to any other remedy available to it, Southwestern may, at
such times before or after termination of this Agreement, that Southwestern is expressly
authorized to retain all or part of the Completion Security Fund or at such other times as
Southwestern is due damages from Seller pursuant to this Agreement, draw from the
Completion Security Fund appropriate amounts in order to recover such sums or
amounts owing to it pursuant to this Agreement, including, without limitation, any
damages due to Southwestern pursuant to Section 6.2. Southwestern may, in its sole
discretion, draw all or any part of the amounts due to it from any form of security to the
extent available pursuant to this Article 6, and from all such forms, and in any sequence
it may select. Any failure to draw upon the Completion Security Fund or other security
for any damages or other amounts due to Southwestern shall not prejudice
Southwestern’s rights to recover such damages or amounts in any other manner provided
under this Agreement, Without limiting the foregoing, at any time before or after
termination of this Agreement, Southwestern may send Seller a statement for such
damages or other amounts as due to it at such time from Seller under this Agreement and

such statement shall be payable in the manner and in accordance with the applicable

-63-



WP/1-4(CD)

Page 64 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

provisions set forth in Section 5.9, including, without limitation, the provision for late
payment charges, as if such statement were a monthly statement of Southwestern to
Seller in connection with purchases hereunder. On the day after the Cogeneration
Commercial Operation Date, Seller shall be entitled to the Completion Security Fund and
accumulated interest if any funds are remaining in the Completion Security Fund and no
funds are owed to Southwestern under this Agreement as of such time.

6.5 Additional Security.

{A)  Prior to Combustion Turbine Commercial Operation, as security for
the purpose of securing Seller’s performance and any amounts owed by Seller to
Southwestern pursuant to this Agreement, Seller and/or Southwestern, as the case may
be, shall execute and record, as appropriate, separate agreements, documents, or
instruments under which Seller will provide Southwestern, in a form reasonably
acceptable to Southwestern and the Senior Lender, with fully perfected subordinated
security interest(s), and/or mortgage lien {collectively the “Subordinated Mortgage”) in the
Facility and in any and all real and personal property rights, contractual rights, or other
rights that Seller requires in order to construct or operate the Facility. Such Subordinated
Mortgage shall be subordinate in right of payment, priority and remedies only to the
interests of the Senior Lender in accordance with the terms of the Subordinated
Mortgage. The collateral secured by the Subordinated Mortgage shall not include the
pledge, assignment, or other interest in any stock or ownership interest in Seller;
provided that Seller shall not pledge or assign, or cause or permit to be pledged or
assigned, any stock or ownership interest in Seller as collateral to any party other than

the Senior Lender.
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(B) Southwestern agrees to cooperate with Seller and diligently
negotiate in good faith at Seller’s request to agree on the form of these agreements and
to execute and deliver such agreements as reasonably necessary to enable Seller to
comply with the Construction Finance Closing Date. The Parties shall confirm, define,
and perfect such Subordinated Mortgage by executing, filing, and recording, at the
expense of Seller, the Subordinated Mortgage. In addition, Seller agrees to execute and
file such UCC financing statements and to take such further action and execute such
further instruments as shall reasonably be required by Southwestern to confirm and
continue the validity, priority, and perfection of the Subordinated Mortgage. The
granting of the Subordinated Mortgage shall not be to the exclusion of, nor be construed
to limit, except as set forth in Section 17.5, the amount of any further claims, causes of
action or other rights accruing to Southwestern by reason of any breach or default by
Seller under this Agreement or the termination of this Agreement prior to the expiration
of its term. The Subordinated Mortgage shall be discharged and released, and
Southwestern shall take any steps reasonably required by Seller to effect and record such
discharge and release, upon the expiration of the Term of this Agreement, including any
Extended Term, and satisfaction by Seller of all obligations hereunder. Seller shall
reimburse Southwestern for its reasonable costs associated with the discharge and release
of the Subordinated Mortgage and any other documents evidencing the Subordinated
Mortgage.

(C)  The Subordinated Mortgage shall provide that if Southwestern acts
to abtain title to the Facility pursuant to the interests provided by Seller pursuant to

Section 6.5(A), Seller shall take all steps necessary to transfer all permits and licenses
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necessary to operate the Facility to Southwestern, and shall diligently prosecute and
cooperate in these transfers.

6.6  Equity Contribution. Seller covenants that it will make, or cause to be

made, an equity contribution to the permanent financing of the Facility which shall not
be less than fifteen million dollars ($15,000,000) (“Seller’s Minimum Equity
Commitment”). Seller’s Minimum Equity Commitment shall be committed on or before
the date such commitment is required to be made pursuant to the Financing Documents.
At Seller’s option, the Seller’s Minimum Equity Commitment may be provided, in whole
or in part, in the form of Junior Debt.

6.7  Indebtedness; Restrictions on_Refinancing and Additional Indebtedness.

(A)  Seller may incur Senior Debt on the Construction Finance Closing
Date pursuant to and for the purposes permitted under the Financing Documents,
provided, however, that on or prior to the Cogeneration Commercial Operation Date, the
amount of Senior Debt financed shall be reduced by the amount of the Seller's Minimum
Equity Commitment.

(B)  Seller may refinance the Senior Debt for the Facility, including,
without limitation, incurring any additional indebtedness under the Financing
Documents, provided that the amount of the Senior Debt resuiting from such refinancing
{the “Increased Financing”) is no greater than the amount of the Senior Debt for the
Facility outstanding at the time of refinancing, plus such amount as is reasonably
required to cause such repairs, alterations, modifications, or improvements to the Facility
as necessary for the continued operation of the Facility in compliance with this
Agreement and with applicable law and including reasonable financing fees or premiums

charged by the Senicr Lender, related out-of-pocket expenses of the Senior Lender, and
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any other out-of-pocket expenses of Seller necessary for Seller to achieve such
refinancing. Additional Senior Debt will not be incurred to finance repairs or major
maintenance for which reserves have been established and initially funded for such
purposes pursuant to the Financing Documents. Increased Financing shall further
include all such amounts of additional indebtedness incurred by Seller after the
Construction Finance Closing Date to achieve final completion of the Facility, provided
that if, as a result of such additional indebtedness, the amount of Senior Debt
outstanding as of the final completion of the Facility {the “Completion Senior Debt”) is
greater than the maximum amount of Senior Debt authorized as of the Construction
Finance Closing Date, then Seller's Minimum Equity Commitment shall be increased to
the greater of (i) fifteen percent {(15%) of the Completion Senior Debt, and (ii) an amount
equal to the product of the Completion Senior Debt multiplied by the ratio of (x) fifteen
million dollars ($15,000,000) over (y) the maximum amount of Senior Debt authorized
as of the Construction Finance Closing Date. Upon Seller’s request, Southwestern shall
provide its written consent to any such Increased Financing and confirmation that the
same shall qualify as Senior Debt under this Agreement. Beginning at least forty-five (45)
days prior to the closing of any such amendment or refinancing and continuing through
the closing of such refinancing, Seller shall provide copies of the current drafts of any
Financing Documents and agreement(s) for which the Senior Lender will request
Southwestern’s consent.

(@) Junior Debt may be incurred by the Seller from time to time,
provided that, prior to incurring such debt, Seller shall cause the junior Lender to
execute a subordination agreement, intercreditor agreement, or other comparable

agreement among such parties and in form and substance comparable to the same
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executed by Southwestern pursuant to Section 6.5 or otherwise reasonably acceptable to

Southwestern.
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|
|
ARTICLE 7

BUY-OUT AND FACILITY PURCHASE OPTIONS

7.1 Termination for Southwestern’s Convenience During_Initial Term.

(A)  Termination Payment. Provided no Southwestern Event of Default

shall have occurred and be continuing, Southwestern may terminate this Agreement at its
convenience beginning in the sixth Contract Year and continuing for the remainder of
the Initial Term upon six (6) months written notice to Seller, such termination to be
effective upon the Early Termination Date and the satisfaction of the payment conditions
of Section 7.1(C). The Termination Payment due for termination effective under this
Section 7.7 shall be equal to the sum of items (i) - {v), below, less an amount equal to
the balances in the Steam Host Escrow Accounts, which shall be released to Seller.

(i) all amounts due with respect to Senior Debt (including,
without limitation, any prepayment penalties);

(il the amount necessary to cover Seller’s federal and state
income tax liability arising from Southwestern’s payment of the amount under clause (i}
above and this clause {(ii}.

(i) all amounts due with respect to Junior Debt (including,
without limitation, any prepayment penalties);

(ivy  all amounts required to be paid by Seller with respect to any
early termination or modification of Seller’s other contracts for the Facility, to the extent
attributable to Southwestern’s exercise of its option under this Section; and

W an amount equal to the present value as of the Early

Termination Date of the projected Net Pretax Cashflow for the period between the Early
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Termination Date through the remainder of the Initial Term as determined using the Debt
Base Case Proforma and a discount rate of fifteen percent (15%).

Upon termination pursuant to this Section 7.1, the Seller shall retain
ownership of the Facility assets.

(B) Information and Naotice. Seller shall provide Southwestern notice of

the estimated Termination Payment due within thirty (30) days after receipt of a notice
from Southwestern pursuant to Section 7.1(A). Southwestern shall notify Seller of its
intent to exercise its election to terminate under this Section 7.1 or its disagreement with
Seller’s estimate within fifteen (15) days after the receipt of Seller’s Termination Payment
estimate. If Southwestern disputes Seller’s estimate of the Termination Payment within
the notice period required herein, the matter shall be promptly referred to dispute
resolution pursuant to Article 16. In such event, Southwestern shall notify Seller of its
intent to terminate hereunder within fifteen (15) days after the receipt of the arbitrator’s
decision with respect to such matter. If, after giving a notice of termination under
Section 7.1(A), Southwestern fails to provide notice of its election as required under this
Section 7.1(B), or elects not to terminate after receipt or determination, as applicable, of
the Termination Payment estimate, this Agreement shall continue in force and effect and
Southwestern shall be thereafter precluded from exercising such option for a period of
three (3) years.

(C)  Consummation. Promptly after Seller’s receipt of Southwestern’s
termination election notice under Section 7.1(B), the Parties shall agree on a termination
date which, absent mutual agreement, shall be the last to occur of (i) the first business
day following the six (6) months notice period referenced in Section 7.1(A); and (ii) the

date which is thirty (30) days after Southwestern’s notice of election to terminate
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pursuant to Section 7.1(B) (the “Early Termination Date”). Upon the Early Termination
Date, Southwestern shall tender to Seller, in cash or immediately available funds, the
Termination Payment, with such adjustments as necessary to reflect changes from the
Termination Payment estimate through the Early Termination Date and shall release or
pay over to Seller, as applicable, all balances existing as of such date in the Steam Host
Escrow Accounts. Upon Seller’s receipt of the Termination Payment and Southwestern’s
release or payment, as applicable, of the Steam Host Escrow Account balances pursuant
to this Section 7.1(C), this Agreement shall terminate. In the event that Southwestern
fails to tender the full amount of the Termination Payment and release for payment, as
applicable, this Agreement shall continue in full force and effect. If Southwestern’s
failure is not willful or in bad faith and provided such failure is corrected within ten (10)
business days this Agreement shall terminate as provided in this Section 7.1. In the
event Southwestern’s failure is willfu! or in bad faith or not corrected within such period,
Southwestern’s option under this Section 7.1 shall thereafter be forever terminated. In all
events Southwestern shall reimburse Seller for its reasonable and actual costs incurred as
a result of Southwestern’s failure,

(D)  Transfer and Release. Seller shall use all reasonable efforts to

reduce the amounts due under Seller’s contracts pursuant to Section 7.1{A)(iii). The
payment by Southwestern of the Termination Payment shall be full and complete
compensation to Seller for such termination. Neither party shall thereafter have any
obligation or liability to the other party under this Agreement, except for any such

obligation which arose prior to the Early Termination Date.
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7.2 Buyout Option.

(A)  Provided no Southwestern Event of Default shall have occurred and
be continuing, Southwestern may, beginning in the sixth Contract Year, purchase the i
Facility at a price equal to its Fair Market Value, (the “Buyout Price”); provided that,
between Contract Years 6 and 20 the Buyout Price shall not be less than a floor price
{the “Floor Price”) or greater than a ceiling price (the “Ceiling Price”) calculated as
provided in this Section 7.2. The determination of Fair Market Value of the Facility shall
not consider the value of any balances in the Steam Host Escrow Accounts.
(B)  The Floor Price shall be equal to the sum of:

® all amounts due with respect to Senior Debt (including,
without limitation, any prepayment penalties);

(i) all amounts due with respect to Junior Debt {including,
without limitation, any prepayment penalties);

(i) all termination payments due under any of Seller’s contracts
with respect to the Facility that Southwestern elects not to assume; provided that,
Southwestern shall be required to assume the Phillips Steam Agreement and all “Project
Agreements” (as defined in the Phillips Steam Agreement); and

(iv)  an amount equal to the present value as of the Early
Termination Date of the projected Net Pretax Cashflow for the period between the Early
Termination Date through the remainder of the Initial Term and the Extended Term, as
determined using the Debt Base Case Proforma and a discount rate of twelve percent

(12%).
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{©)  The Ceiling Price shall be computed in the same manner as the
Floor Price, provided that the discount rate for the clause (iv) calculation shall be nine
percent (9%).

(D)  Except as otherwise provided in this Section 7.2(D), the information,
notice, and consummation requirements {including the release or payment, as applicable,
of the balances in the Steam Host Escrow Accounts) for the exercise of this option shall
be the same as provided in Sections 7.1(B) and (C). As a condition to and
contemporaneously with Southwestern’s payment of the Buyout Price and Southwestern'’s
release or payment, as applicable, of the Steam Host Escrow Account balances to Seller,
Seller shall execute and deliver to Southwestern, on the Early Termination Date, such
documentation as reasonably required to convey marketable title to the Facility to
Southwestern, free from any encumbrances (except such encumbrances as permitted by
the Financing Documents for the Senior Debt and included in the determination of Fair
Market Value). Upon the payment of the Buyout Price and Seller’s performance under
this Section 7.2({D), Southwestern shall assume any and all of Seller’s interest, rights, and
obligations with respect to the Facility including (i) to the extent assignable ail
governmental permits and approvals held by, for, or related to the Facility; and, (i) all of
Seller’s agreements with respect to the Facility {except for such agreements for which
Southwestern is entitled to and has paid termination damages as determined pursuant to
Section 7.2(B)). Except to the extent prohibited by PUHCA, regulations promulgated
under PUHCA, and applicable New Mexico law and regulations, Southwestern shall
indemnify and hold harmless Seller for any liability arising under any agreement

transferred to Southwestern after the Early Termination Date.
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(E) Southwestern’s purchase under this Section 7.2 shall terminate this
Agreement. Neither party shall thereafter have any obligation or liability to the other
party under this Agreement, except for any such obligation which arose prior to the
termination date.

7.3 Right to Purchase Facility at End of Term. Southwestern will have the right

but not the obligation to purchase the Facility pursuant to this Section 7.3 at the end of
the Initial Term or Extended Term of this Agreement. In the event that Southwestern
intends to exercise this purchase option, Southwestern shall give one (1) year’s written
notice of such intention to Seller. Southwestern shall then purchase and assume all of
Seller’s interests, rights, and obligations in the Facility (including, to the extent
assignable, all governmental permits and approvals required to own and operate such
facilities), provided that

(1 Southwestern also assumes any pertinent and appropriate
lease agreements, easements, steam sale agreements, fuel supply agreements, and other
material agreements relating to the ownership and operation of the Facility; and

{2)  Southwestern pays to Seller upon exercise of this purchase
and assumption right in immediately available funds an amount equal to the Fair Market
Value.

7.4  First Right of Refusal; Sale of Seller’s Interest.

(A)  If Seller proposes to sell Seller’s ownership interest in the Facility
during the Term of this Agreement to a third party, then prior to proceeding with any
such sale to the third party Seller must first offer in good faith to sell such interest in the
Facility to Southwestern at such price and terms as Seller is willing to accept {“Cffered

Price”) and Southwestern shall have sixty (60) days from receipt of such price and terms,
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in which to notify Seller whether it intends to purchase Seller’s ownership interest in the
Facility at the price quoted by Seller or such other price offered by Southwestern and set
forth in the notice. [f Southwestern notifies Seller within the sixty (60) day period that
Southwestern will not exercise such purchase right, Southwestern’s price offer is not
accepted by Seller, or if Southwestern fails to provide Seller any notice of its intention
within such period, then Seller may dispose of Seller’s ownership interest in the Facility
within two (2) years of the conclusion of such 60 day period to any other Person at such
price, or at any other price in excess of the lower of Seller’'s Offered Price or the price
offered by Southwestern to Seller. If Seller solicits bids for the purchase of Seller’s
owpership interest, Seller shall notify Southwestern and permit Southwestern to
participate in such solicitation in accordance with the terms set forth therein for other
participants. Seller’s obligations and Southwestern’s rights under this Section also shall
apply to any sale or transfer of any stock or ownership interest in Seller or any partner or
other owner of Seller.

Southwestern’s right of first refusal under this Section 7.4(A) shall only apply to
the extent that, after such action, the Seller would not be in default under the Financing
Documents with the Senior Lender or its Partnership Agreement for failing to qualify as a
QF and the owner or indirect owners of the Facility and the Senior or Junior Lenders or
their successors or assigns would not become subject to the Public Utility Holding
Company Act of 1935 or otherwise be subject to regulation (including, without
limitation, financial, organizational, or rate regulation) as an electric utility, electric
corporation, electric company, public utility, utility company, public utility holding
company, or associated company, subsidiary company or affiliated company, or terms of

similar impact under PUHCA or any applicable federal or state law, solely as a
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consequence of Southwestern’s exercise of its rights under this Section, Except as
provided under Sections 7.4(B), Seller shall not grant a right to purchase the Facility to
any Person if such grant prevents Southwestern’s exercise of its rights under this Section
7.4(A).

(B)  The provisions of Section 7.4{A) shall not apply to any sale or
transfer of Seller’s interest or ownership interest in Seller by the Senior Lender pursuant
fo an exercise of remedies under the Seller Financing Documents.

{©)  Notwithstanding any provision in this Agreement to the contrary,
including, without limitation, the provisions of this Section 7.4, Seller shall not sell,
transfer, convey, lease, or otherwise dispose of the Facility during the Initial Term or
Extended Term of this Agreement to any party that (i) cannot demonstrate the possession
or control of operational and management experience and access to financial resources
comparable 10 those of Seller as of the time of the transfer or otherwise reasonably
sufficient to cause and/or continue the operation and maintenance of the Facility
pursuant to this Agreement, or (ii} that refuses or fails to assume all of Seller’s rights,
duties, and obligations under this Agreement,

7.5  Disclaimer_of Liability for Losses and Damages. In the event of notice of
termination pursuant to Section 7.1, or purchase of the Facility pursuant to Sections 7.2,
7.3, or 7.4, Southwestern shall have no liability for damages (including without

limitation, any development and/or investment losses, liabilities or damages, and other

liabilities to third parties, incurred by Seller on account of Southwestern’s exercise of its
option under Sections 7.1, 7.2, 7.3, or 7.4), nor any other obligation, to Seller except for
the Termination Payment or other payment due Seller in accordance with Sections 7.1,

7.2,7.3, 0r7.4.
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ARTICLE 8

INTERCONNECTION FACILITIES AND METERING

8.1 Interconnection Facilities.

(A) At its expense, Seller shall construct, install, own, and maintain or
cause to be maintained Seller’s Interconnection Facilities, as are required for
Southwestern to receive the Estimated Phase 1l Actual Capacity from the Facility, in
accordance with Good Utility Practice. Southwestern shall be permitted to inspect
Seller’s Interconnection Facilities prior to connecting thereto and at any reasonable time ‘
during the Initial Term or Extended Term of this Agreement.

(B) At Southwestern’s expense, Southwestern shall construct, install, and
own Southwestern’s Interconnection Facilities, as are required for Southwestern to
receive the Estimated Phase I Actual Capacity from the Facility, in accordance with
Good Utility Practice. At its expense, Southwestern shall maintain or cause to be
maintained facilities on its side of the Interconnection Point. Except as provided in
Section 3.5(C), Southwestern shall complete the installation of Southwestern’s
Interconnection Facilities not later than the date to be specified by Seller, provided,
however, that such date shall not be earlier than the date which is sixty (60) days prior
to the Proposed Combustion Turbine Commercial Operation Date, and Seller shall
provide Southwestern with notice of modification to such date at least three (3) months
in advance.

©) Upon Combustion Turbine Commercial Operation of the Facility, all
of Seller’s Interconnection Facilities shall be used for the transmission of Energy and

Capacity to Southwestern pursuant to this Agreement.
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(D)  The Parties shall provide each other with timely notice of any
changes in their respective systems or facilities that may affect the proper coordination of
safety devices on the two systems, and shall notify each other immediately in the event
that hazardous or unsafe conditions associated with operations pursuant to this
Agreement are discovered to exist. Upon Combustion Turbine Commercial Operation of
the Facility, changes to the Seller’s Interconnection Facilities cannot be made other than
with the express prior written approval of Southwestern.
8.2  Metering Devices. i
(A)  All Metering Devices used to measure the Capacity and Energy |
made available to Southwestern by Seller and to monitor and coordinate operation of the !
Facility pursuant to this Agreement shall be owned, installed, and maintained by
Southwestern except for Seller’s Backup Metering. Metering Devices shall be installed at
the Interconnection Point. All Metering Devices used to provide data for the
computation of payments due under this Agreement shall be sealed and the seal shall be
broken only by Southwestern when such Metering Devices are to be inspected and
tested or adjusted in accordance with this Article 8. The number, type, and location of
such Metering Devices shall be as specified by Southwestern.
(B)  Upon installation and at least annually thereafter, Southwestern shall
inspect and test all Metering Devices at its own expense. Southwestern shall provide
Seller with reasonable advance notice of and permit a representative of Seller to witness
and verify such inspections and tests, provided, however, that Seller shall not
unreasonably interfere with or disrupt the activities of Southwestern and shall comply
with all of Southwestern’s safety standards. Upon reguest by Seller, Southwestern shall

perform additional inspections or tests of any Metering Device and shall permit a
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qualified representative of Seller to inspect or witness the additional testing of any
Metering Device, provided, however, that Seller shall comply with all of Southwestern’s
safety standards. The actual expense of any such requested additional inspection or
testing shall be borne by Seller, unless, upon such inspection or testing, a Metering
Device is found to register inaccurately by more than the allowable limits established in
Section 8.3, in which event the expense of the requested additional inspection or testing
shall be borne by Southwestern.

(C) At such times as Southwestern deems necessary, Southwestern shall
have reasonable access to the Interconnection Facilities and Metering Devices located on
Seller’s side of the Interconnection Point for the purposes of conducting necessary
examinations, tests, calibrations, and maintenance of such Metering Devices and
equipment associated therewith, provided, however, that in exercising such rights
Southwestern shall not unreasonably interfere with or disrupt the development,
construction, or operation of the Facility, and Southwestern shall comply with Seller’s
safety regulations at the Facility.

(D)  In addition to Metering Devices installed and maintained by
Southwestern, Seller, at its own expense, may elect to install and maintain backup
metering devices (“Seller’s Backup Metering”) at the Interconnection Point. Such
installation and maintenance shal! be in a manner subject to Southwestern’s approval
and in accordance with Good Utility Practice. Upon installation and at least annually
thereafter, at its own expense, Seller shall inspect and test Seller’s Backup Metering.
Seller shall provide Southwestern with reasonable advance notice of and permit a
representative of Southwestern to witness and verify such inspections and tests, provided,

however, that Southwestern shall not unreasonably interfere with or disrupt the activities
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of Seller and shall comply with all of Seller’s safety standards. Upon request by
Southwestern, Seller shall perform additional inspections or tests of Seller’s Backup
Metering and shall permit a qualified representative of Southwestern to inspect or witness
the additional testing of Seller’s Backup Metering, provided, however, that Southwestern
shall comply with all of Seller’s safety standards. The actual expense of any such
requested additional inspection or testing shall be borne by Southwestern, unless, upon
such inspection or testing, Seller’s Backup Metering is found to register inaccurately by
more than the allowable limits established in Section 8.3, in which event the expense of
the requested additional inspection or testing shall be borne by Seller.

(3] If any Metering Device, including Seller’s Backup Metering, is found
to be defective or inaccurate (whether or not within the allowable limits established in
Section 8.3), it shall be adjusted, repaired, replaced, and/or recalibrated, as near as
practicable, to a condition of zero error by the Party owning such defective or inaccurate
device.

8.3  Adjustment for Inaccurate Meters. If a Metering Device fails to register, or
if the measurement made by a Metering Device is found upon testing to be inaccurate by
more than one percent (1.0%), an adjustment shall be made correcting all measurements
by the inaccurate or defective Metering Device for both the amount of the inaccuracy
and the period of the inaccuracy, in the following manner:

(A)  As may be agreed upon by the Parties, or

(B)  In the event that the Parties cannot agree on the amount of the
adjustment necessary to correct the measurements made by any inaccurate or defective
Metering Device, the Parties shall use Seller’s Backup Metering, if installed, to determine

the amount of such inaccuracy, provided, however, that Seller’s Backup Metering has
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been tested and maintained in accordance with the provisions of Sections 8.2(D} and
8.2(E). In the event that Seller’s Backup Metering also is found to be inaccurate by more
than the allowable limits set forth in this Section 8.3, the Parties shall estimate the
amount of the necessary adjustment on the basis of deliveries of Capacity and Energy
during periods of similar operating conditions when the Metering Device was registering
accurately.

(C)  In the event that the Parties cannot agree on the actual period
during which the Metering Device(s) made inaccurate measurements, the period during
which the measurements are to be adjusted shall be the shorter of (i) the last one-half of
the period from the last previous test of the Metering Device to the test that found the
Metering Device to be defective or inaccurate, or {ii} the one hundred eighty (180) days
immediately preceding the test that found the Metering Device to be defective or
inaccurate.

(D) To the extent that the adjustment period covers a period of
deliveries for which payment has already been made by Southwestern, Southwestern
shall use the corrected measurements as determined in accordance with Sections 8.3(A),
{B) or (C) hereof to recompute the amount due for the period of the inaccuracy and shall
subtract the previous payments by Southwestern for this period from such recomputed
amount. If the difference is a positive number, the difference shall be paid by
Southwestern to Seller; if the difference is a negative number, that difference shall be
paid by Seller to Southwestern, or at the discretion of Southwestern may take the form of
an offset to Payments due Seller by Southwestern hereunder. Payment of such difference
by the owing Party shall be made not later than thirty (30) days after the owing Party

receives notice of the amount due, unless Southwestern elects payment via an offset.
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8.4 Communication Equipment. Seller shall provide at its cost, and thereafter
maintain at its expense, a voice grade telephone extension accessible through touch tone
dialing without human operator intervention to the metering peint, so that remote
interrogation of the metering equipment can be accomplished. Subsequent technological
advances will be installed as mutually agreed between Seller and Southwestern. Seller
shall provide at its cost, and thereafter maintain at its expense, a dedicated
telecommunications circuit for the purpose of telemetering to the location of
Southwestern’s SCC where such SCC may be located during the Initial Term or Extended
Term of this Agreement. Such telemetering equipment shall perform in accordance with
requirements established by Southwestern in accordance with Good Utility Practice.

8.5  Protective Svstems. Seller shall obtain Southwestern’s approval, not to be

unreasonably withheld, of the design of protective systems for the Facility, including
specifications, related drawings, and calibrations of protective devices. Seller shall
permit Southwestern to conduct an acceptance test of certain components of protective
systems prior to initial synchronization and at certain periodic intervals following initial
synchronization. Design and specification of protective relaying, alarming, fault
recording, control, metering, and related systems for generators, high voltage switchgear,
step-up transformers, and plant service transformers shall be as provided in the
specifications therefor provided to Seller which shall be in accordance with Good Utility

Practice.
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ARTICLE 9

OPERATION AND MAINTENANCE REQUIREMENTS

9.1  (A)  General. Seller shall operate, maintain, and repair the Facility in a
safe, prudent, reliable, and efficient manner, consistent with Good Utility Practice, and in
any event with at least the care and skill a reasonable, prudent Person in similar
circumstances would employ.

(B)  Fuel.

{1) At all times during the Initial Term and Extended Term of this
Agreement, Seller shall have a supply of fuel of quality and in quantity sufficient to meet
the Capacity and Energy delivery requirements of this Agreement and assurance of
delivery conditions materially no less beneficial to Seller than those contained in the Gas
Supply Agreement between Southwestern Public Service Company and GPM Gas
Corporation dated December 1, 1995 (the “Fuel Contract Criteria”). Seller shall not
modify or replace the Facility’s fuel supply or fuel transportation plan or any fuel supply
or fuel transportation contract during the Initial Term and Extended Term of this
Agreement in any way which would cause Seller’s affected fuel supply or transportation
contracts to fail to meet the applicable Fue!l Contract Criteria unless Seller shall obtain,
within a commercially reasonable period of time, a substitute or supplement for such
affected agreement that would enable Seller to satisfy the applicable Fuel Contract
Criteria, or the consent of Southwestern, not to be unreasonably withheld.

) Upon Southwestern’s request, made no later than 30 days
before the Proposed Milestone Date for Financial Closing, the Parties shall negotiate and

execute a fuel management agreement for the Facility (the “Fuel Management

Agreement”). The Fuel Management Agreement shall assign the right and responsibiliity
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to administer and enforce the Fuel Agreements and any replacements or additions
thereto. The Fuel Management Agreement also shall assign the Seller’s rights to the
receipt of any damages or other payments for any Fuel Delivery Failure which shall
excuse Seller’s obligation under this Agreement by reason of a Delivery Excuse. The
terms, conditions, and compensation provisions of the Fuel Management Agreement shall
comply with all applicable state and federal laws and regulations concerning transactions
between Southwestern affiliates.

9.2  OQOperating Committee and Operating Procedures.

(A} Southwestern and Seller shall each appoint one representative and
one alternate representative to act in matters relating to the operation of Seller’s Facility
and Southwestern’s system under this Agreement and detailed operating arrangemients for
delivery of Capacity and Energy from the Facility to Southwestern. Such representatives
shall constitute the Operating Committee. The Parties shall notify each other in writing
of such appointments and any changes thereto. The Operating Committee shall have no
authority to modify the terms or conditions of this Agreement other than Attachment H.

(B)  The Operating Committee shall develop mutually agreeable written
operating procedures no later than ninety (90) days prior to the Combustion Turbine
Commercial Operation Date. The operating procedures shall be a guide on how to
integrate the Facility and its electrical output into Southwestern’s system and shall be
consistent with the provisions of this Agreement. Operating procedures shall include,
but not be limited to, the method of day-to-day communications; metering, telemetering,
telecommunications, and data acquisition procedures; key personnel list for applicable
Southwestern and Seller control centers; clearances and switching practices; operating

and maintenance scheduling and reporting; daily capacity and energy reports; unit
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operations log; reactive power support; and such other matters as may be mutually
agreed upon by the Parties.

{©)  The Operating Procedures will constitute Attachment H of this
Agreement.

9.3  Maintenance Schedule.

(A)  Seller shall provide a maintenance schedule for the first year of
operation at least one hundred twenty {120) days prior to the Proposed Combustion
Turbine Commercial Operation Date. Thereafter, Seller shall submit annual maintenance
schedules by July 1 for the twelve (12) month period starting January 1 for the following
calendar year. At the same time, Seller also shall supply a long-term maintenance
schedule that will encompass the following four (4) maintenance years. Seller shall
furnish Southwestern with reasonable advance notice of any change in the annual
maintenance schedule. Reasonable advance notice of any change in the maintenance

schedule is as follows:

Scheduled QOutage Expected Duration Advance Notice to
Southwestern

(M Less than 2 days at least 24 hours

(2) 2 to 5 days at least 7 days

3 Major overhauls (over 5 days) at least 90 days

Seller shall coordinate scheduled maintenance with Southwestern. From time to time,
Southwestern shall provide Seller reasonable advance notice of significant maintenance
plans, including major scheduled maintenance, with respect to its system that may
materially affect the Facility.

{8)  No planned maintenance shall be conducted during the On-Peak

Months. However, Southwestern acknowledges that the Facility’s need for scheduled
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maintenance will be affected by Southwestern’s Dispatch of the Facility and other factors
outside Seller’s control and agrees not to unreasonably withhold its consent to requests
to schedule outages during On-Peak Months necessary to avoid damage to Facility
equipment or a material adverse effect on the operating cost or reliability of the Facility.
Maodifications to Scheduled Outage periods may be made by mutual agreement. The
maximum annual maintenance hours permitted for the Facility shall be 336 hours, except
that 730 hours shall be permitted for the annual period in which Major Maintenance
Outage occurs, which shall not occur more frequently than every fifth year.

9.4  Facility Operation. Seller shall staff, control, and operate the Facility
consistent at all times with agreed to operating practices. Personnel capable of starting
and running the Facility shall be continuously available at the Facility or reachable by
telephone or pager such that they can start up and provide Capacity requested by
Southwestern up to and including Actual Capacity in @ maximum time of: (i) thirty (30)
minutes from any such notice by Southwestern’s SCC or other designated authority
during Phase 1, and (ii) ninety (90) minutes from any such notice by Southwestern’s SCC
or other designated authority after the Cogeneration Commercial Operation Date.

9.5 Dispatch. In addition to Southwestern’s rights to shut down or start up the
Facility as provided in Section 3.3(B), Southwestern shall be able to control the following
items through control signals from Southwestern’s SCC:

(A} The net MW output of the Facility from Minimum Load Level to
Actual Capacity using raise/lower pulse outputs from an RTU or successor technologies

located at the Facility.
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(B)  The net MVAR intake or output of the Facility shall be adjustable
within the limits outlined in Section 2.5 (C) using either raise/lower pulses or analog
setpoint outputs from the RTU or successor technologies located at the Facility.

9.6  Non-Dispatchable Capacity and Energy. The expected Non-Dispatchable

Capacity and Energy from the Facility that will be delivered to Southwestern subsequent
to the Cogeneration Commercial Operation Date is sixty-seven percent (67%) of the
Actual Capacity. In the event that the Non-Dispatchable Capacity and Energy from the
Facility changes, Seller, with the written consent of Southwestern, may revise the Non-
Dispatchable Capacity and Energy. Seller shall keep Southwestern informed of any
expected shortterm changes in the Non-Dispatchable Capacity and Energy. Seller shall
notify Southwestern immediately if unexpected conditions force a change in the expected
Non-Dispatchable Capacity and Energy from the Facility. During Phase | there shall be
no Non-Dispatchable Capacity and Energy.
9.7  Certification of Operation and Maintenance.

(A)  Seller shall cause at its sole expense an independent engineer from
a list compiled by Seller and approved by Southwestern, such approval not to be
unreasonably withheld, to review the entire Facility (including the Seller’s
Interconnection Facilities) operation and maintenance to assist in monitoring compliance
with Good Utility Practice. This review also shall include a review of the environmental
compliance of the Facility and its operation and maintenance plan. The independent
review will be conducted by an engineering firm and/or an engineer other than the firms
and/or-engineers chosen by-Seller to design, construct, operate, or maintain the Facility.

The independent review will be conducted according to the following schedule:
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(1 Once every other year for the first ten (10) years following
the Cogeneration Commercial Operation Date.

(2) For the remainder of the [nitial Term or Extended Term of this
Agreement, once every calendar year.

(B)  Every year in which the independent review has been conducted,

Seller shall cause the independent engineer to issue a written report to Southwestern
assessing Facility operation and maintenance and compliance with all applicable
environmental licenses, approvals, and permits and stipulating any related remedial or
other actions consistent with Good Utility Practice. Such report shall be made available
to Southwestern as soan as it is available to Seller. The report shall stipulate any related
remedial or other actions consistent with Good Utility Practice and the recommended
time to implement those actions. Such report shall be deemed accepted uniess disputed
within thirty (30) days after receipt. In the event that either Party disputes any
recommendation of the independent engineer, the disputed recommendation shall be
referred 10 a second independent engineer selected by Seller from the list compiled by
Seller and approved by Southwestern. Seller shall cause the second independent
engineer to issue a written report to Southwestern within a reasonable time. In the event
disputed recommendation(s) are referred to a second independent engineer, the second
independent engineer’s recommendation(s) as to the disputed matters shall be
implemented. Seller shall cause all final recommendations to be implemented within the
time frame specified for such recommendations by the first or second independent
engineer, as applicable {the “Correction Period”), unless the Parties mutually agree
otherwise. Seller shall provide written certification of implementation of such

recommendations to Southwestern. In the event Seller fails to implement the
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recommendations within the Correction Period, then, in addition to any other remedy

Southwestern may have with respect to such failure, Southwestern will have the right to

suspend its purchases of Capacity and Energy from the Facility under this Agreement

until it receives such certification of implementation. Such suspension shall not relieve

Seller of its delivery obligations under this Agreement, unless and to the extent that

failure is excused under other provisions of this Agreement, including, to the extent \
applicable, Article 11. Failure of Seller to provide the certificate of implementation

referred to above within the Correction Period shall constitute a material breach of this i
Agreement.

(O At Southwestern’s sole expense, Southwestern or its designated
agent, at times mutually convenient to the Parties, shall have the right 1o assess the
Facility’s operation and maintenance and/or verify all independent engineers’
recommendations by reviewing all pertinent Facility records and by inspecting the
Facility, provided, however, that such review and inspection shall not unreasonably
interfere with Seller’s operations at the Facility. Southwestern promptly shall notify Seller
of any alleged deficiency in maintenance or operation, and Seller shall provide such
information to the applicable independent engineer.

(D)  Seller and Southwestern shall use their best efforts to resolve any
disputes between them as to whether any maintenance deficiency exists and/or whether
a particular remedy is reasonably necessary to correct a purported deficiency. Seller
shall undertake promptly and complete any undisputed deficiencies in maintenance and

any disputed deficiencies in maintenance finally determined pursuant to Section 9.7 (B).
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9.8 Qutage Reporting, Seller shall comply with all current Southwestern and
NERC generating unit outage reporting requirements, as they may be revised from time
to time, as follows:

(A)  When forced outages or partial forced outages occur, Seller shall
notify Southwestern’s SCC of the existence, nature, and expected duration of the outages
or partial forced outages as soon as practical, but in no event later than one (1) hour after
any outage or partial forced outage accurs. Seller shall immediately inform
Southwestern’s SCC of changes in the expected duration of the outage or partial forced
outage unless relieved of this obligation by Southwestern’s SCC for the duration of each
forced cutage or partial forced outage.

(B}  Seller shall report to Southwestern on a monthly basis all scheduled
outage/deratings that occurred during the preceding month within five (5) working days
after the end of the preceding month. The data reported shall meet all requirements
specified in the NERC Generation Availability Data System (“GADS”) Manual. Data

presentation shall be in accordance with the format prescribed in such manual.
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ARTICLE 10

DEFAULT AND TERMINATION

10.1 Notice of Default. If Southwestern defaults under this Agreement, then
Seller shall give Southwestern written notice describing such default. If Seller defaults
under this Agreement, then Southwestern shall give Seller written notice and
concurrently provide Project Lender with a copy of such notice.

10.2 Events of Default of Seller.

(A)  The following shall constitute Events of Default of Seller upon their
occurrence and no cure period shall be applicable:

(1 Seller’s failure to achieve a milestone by the applicable
Milestone Deadline Date,

(2)  Seller's failure to commence Combustion Turbine
Commercial Operation by the Combustion Turbine Commercial Operation Deadline
Date,

(3)  Seller’s failure to commence Cogeneration Commercial
Operation by the Cogeneration Commercial Operation Deadline Date.

(B}  The following shall constitute Events of Default of Seller upon their
occurrence unless cured within thirty (30) days, in the case of defaults (1) and (2), or
within sixty (60) days, in the case of defaults (3) through (13), after the date of written
notice from Southwestern as provided for in Section 10.1, provided that, if any default
under (9) through (13) hereof cannot be cured within sixty (60) days with exercise of due
diligence, and if Seller within such period submits to Southwestern a plan reasonably

designed to correct the default within a reasonable additional peried of time not to
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exceed six (6) months, then an Event of Default shall not exist unless Seller fails to
diligently pursue such cure or fails to cure such default within the additicnal peried of
time specified by the plan:

(1) Seller’s failure to initiate and maintain funding of the
Completion Security Fund set forth in Article 6, to the levels, and upon the timing,
specified;

(2} Seller’s failure to make any payment due Southwestern for
damages pursuant to this Agreement;

(3) Seiler’s dissolution or liquidation;

4 Seller’s assignment of this Agreement or any of its rights
under it for the benefit of creditors, provided that, the foregoing shall not be grounds for
default if, pursuant to applicable law and with any required court approval, this
Agreement is assumed by a trustee or assignee permitted pursuant to Section 15.1;

(5) The filing of a case in bankruptcy or any proceeding under
any other insolvency law against Seller as debtor or its parent or any other affiliate that
could materially impact Seller’s ability to perform, provided, however, that Seller shall be
given sixty (60) days from the date of such filing by a third party in which to obtain a
stay or dismissal prior to this provision constituting an Event of Default and provided
further that, the foregoing shall not be grounds for default if, pursuant to applicable law
and with any required court approval, this Agreement is assumed by an assignee
permitted pursuant to Section 15.1 .

{6)  Seller's assignment of this Agreement or any of Seller’s rights
under the Agreement or the sale or transfer of any interest in Seller without obtaining

Southwestern’s prior written consent pursuant to Article 15, or Seller’s sale or other
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transfer of its interest or any part thereof in the Facility without complying with the
requirements of Articles 7 and 15;

(7 Seller’s tampering with Southwestern’s Interconnection
Facilities (unless such Facilities are owned by Seller pursuant to the terms of this
Agreement) without Southwestern’s express consent;

(8)  The sale by Seller to a third party, or diversion by Seller for
any use, of electrical Capacity or Energy committed to Southwestern by Seller; or, the
diversion or sale by Seller of thermal energy (other than the thermal energy required
under the Phillips Steam Agreement or Seller’s agreement with a subsequent steam host)
necessary to produce the electrical Capacity or Energy committed to Southwestern under
this Agreement; or the use of Seller’s Interconnection Facilities for any purpose other
than the transmission of electric Energy and Capacity to Southwestern, without the prior
express written approval of Southwestern subject to Southwestern’s open access tariff on
file with the FERC;

(9  Any representation made by Seller under Section 12.1 shall
be false in any material respect;

(10) Seller's material failure to comply with Southwestern’s
Dispatch provided for in Section 9.5 and Attachment H;

(11)  Seller's failure to comply with any other material obligation
under this Agreement;

{12)  Seller's failure to attain a twelve (12) month rolling average
AF greater than 0.600 for thirteen (13) consecutive months; and

(13) For any reason other than an Excused Outage, Seller’s failure

to attain a Combustion Turbine Contract Capacity equal to 112 MW or Cogeneration
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Contract Capacity equal to 130 MW which failure continues during all subsequent tests
under Section 2.6 in the twelve (12) months next following the date of such first test
below 112 MW or 130 MW, as applicable.

10.3  Project Lender Right to Cure Default of Seller. If Seller defaults pursuant to

Section 10.2 and has a Project Lender, Southwestern shall allow the Project Lender, or
its designee approved by Southwestern (“Project Lender Designee”), or a new lessee or
purchaser of the Facility approved by Southwestern (subject to Southwestern’s right of
first refusal to purchase the Facility) to correct the default, except for failure to
commence Combustion Turbine Commercial Operation by the Combustion Turbine
Commercial Operation Deadline Date as set forth in Section 10.2{A), as follows:

{A)  Prior to implementing any cure pursuant to this Section 10.3, Project
Lender Designee shall comply with the assignment provisions of Article 15, unless any
such requirements are waived by Southwestern in its sole discretion, and shall expressly
assume Seller’s rights and obligations under this Agreement;

(B) For Events of Default set forth in Sections 10.2(A) and (B), Project
Lender or Project Lender Designee shall have one hundred twenty (120) days from the
date of notice provided for in Section 10.1 or such longer period as provided in Section
10.2 to correct such default.

10.4 Events of Default of Southwestern.

The following shall constitute Events of Default of Southwestern upon their
occurrence unless cured within thirty (30} days, in the case of default (1), or sixty (60)
days, in the case of defaults (2) through (7), after the date of written notice from Seller as
provided for in Section 10.1, provided that, if any default under (6) and (7) hereof cannot

be cured within sixty (60) days with exercise of due diligence, and if Southwestern
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within such period submits to Seller a plan reasonably designed to correct the default
within a reasonable additional period of time not to exceed six (6) months, then an Event
of Default shall not exist unless Southwestern fails to diligently pursue such cure or fails
to cure such default within the additional period of time specified by the plan:

(1)  Southwestern’s failure to make any payment due hereunder
{net of outstanding damages and any other rights of setoff that Southwestern may have
pursuant to this Agreement);

(2) Southwestern’s dissolution or liguidation, provided that
division of Southwestern into multiple operating units shall not constitute dissolution or
liquidation;

(3)  Southwestern’s general assignment of this Agreement orany
of its rights hereunder and its interests in the Facility for the benefit of its creditors,
provided that, the foregoing shall not be grounds for default if, pursuant to applicable
law and with any required court approval, this Agreement is assumed by an assignee
permitted pursuant to Section 15.1;

4) Southwestern’s entry into insolvency proceedings under any
insolvency law as debtor, provided that, the foregoing shall not be grounds for default if,
pursuant to applicable law and with any required court approval, this Agreement is
assurned by an assignee permitted pursuant to Section 15.1;

(5} Southwestern’s general assignment of this Agreement or any
of its rights under the Agreement without obtaining Seller’s prior written consent to the
extent required in Article 15;

(6)  Any material representation by Southwestern under Section

12.2 shall be false in any material respect; and
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(7)  Southwestern’s failure to comply with any other material
obligation under this Agreement.

10.5 Termination. In addition to any other right or remedy available at law, in
equity, or in this Agreement except as such rights or remedies are expressly limited
hereunder, either Party may, upon written notice to the other Party, terminate this
Agreement if any one or more of the Events of Default for the other Party described in
Section 10.2 and 10.4 occur and are not cured within the time periods set forth therein.
Neither Party shall have the right to terminate this Agreement except as provided for
upon the occurrence of an Event of Default as described above or as otherwise may be
explicitly provided for in this Agreement. Nothing in this Agreement that does not
explicitly disclaim or limit a right or remedy of any Party or the Parties, including,
without limitation, the provision of damages or the enumeration of specific Events of
Default, shall be construed to limit any right or remedy available at law or in equity to
the Parties, including the right to any and all direct damages for any breach or other
failure to perform hereunder. All remedies in this Agreement shall survive termination or
cancellation of this Agreement and are cumulative.

10.6 Qperation by Southwestern Following Event of Default by Seller.

(A)  If any one or more Events of Default shall have occurred and be
continuing, subject to the rights of the Senior Lender to (i) foreclose upon its interest in
the Facility and exercise its remedies under the Senior Financing Documents, or (ii)
operate or cause its nominee, transferee, or successor to operate the Facility through an
agent or purchaser after having timely notified Southwestern, in writing as provided
herein, of its intent to so operate the Facility pursuant to the terms of this Agreement,

Southwestern shall have the right to possess, assume control of, and operate the Facility
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as agent for the Seller (in accordance with the Seller’s rights, obligations, and interests
under this Agreement) during the period provided for herein. Seller shail not grant any
Person, other than the Senior Lender, a right to possess, assume control of, and operate
the Facility that is equal to or superior to Southwestern’s right under this Section 10.6.

(B)  Southwestern shall give Seller and the Senior Lender, at least sixty

(60) days notice in advance of Southwestern’s intent to exercise its right to possess,
control, and operate the Facility in accordance with this Section 10.6 {(“Lender’s
Possession Right Period”). In the event that the Senior Lender notifies Southwestern,
within the Lender’s Possession Right Period, of the intent of the Senior Lender to either
possess, assume control of, and operate the Facility or otherwise cure the Events of
Default within the Lender’s Possession Right Period, either as agent for the Seller or on
its own behalf or through a nominee, transferee or successor, pursuant to the exercise of
any right or remedy under any Senior Financing Document, then Southwestern’s right to
possess, control , or operate the Facility shall be suspended. Lender’s Possession Right
Period shall be extended, (i) for an additional period not to exceed sixty (60} days, as
necessary to enable the Senicr Lender or its nominee, transferee, or successor to acquire
possession of the Facility pursuant to exercise by the Senior Lender of its rights and
remedies under the Senior Financing Documents, or {ii) such other additional period as
reguired to enable the Senior Lender or its nominee, transferee, or successor to over-
come, by legal proceeding, any restraint on- the Senior Lender’s right to take possession
of the Facility established by an injunction, stay, or similar equitable order issued by any
court of competent jurisdiction, unless, in either case, the Senior Lender or its nominee,
transferee, or successor fails, after fifteen (15) days notice thereof from Southwestern to

the Senior Lender, to commence and continue to exercise its rights and remedies in a
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commercially reasonable manner. If the Senior Lender fails to provide such notice to
Southwestern within the Lender’s Possession Right Period or the Senior Lender or its
nominee, transferee or successor fails to either exercise the right to possess, control, and
operate the Facility or cure the Event(s) of Default within the Lender’s Possession Right
Period (as such period may be extended in accordance with the provisions hereof), or
subsequently abandons the Facility, then Southwestern’s right to possess, control, and
operate the Facility in accordance with this Agreement shall be immediately revived and
Southwestern shall have the right to take immediate possession and control of the
Facility. Nothing in this Section 10.6(B) shall limit the exercise by Southwestern of any
other right or remedy it may have pursuant to this Agreement.

(C)  During any period that Southwestern is in possession of and
operating the Facility pursuant to the foregoing paragraphs, Southwestern shall use the
proceeds from the sale of electricity generated by the Facility (i) first, to satisfy
obligations under any Senior Financing Documents, (ii) second, to reimburse
Southwestern for any and all expenses reasonably incurred by Southwestern in taking
possession of and operating the Facility, and (jii) third, any balance shall be remitted to
the Seller. Southwestern agrees that, during any period it shall possess or control the
Facility, it shall operate the Facility in accordance with Good Utility Practice so as to
produce electricity in accordance with the terms of this Agreement and shall maintain in
full force and effect all agreements, permits, licenses, and consents required pursuant to
the Senior Financing Documents. Seller shall provide Southwestern with copies of all
such agreements, approvals, and permits within thirty (30) days of the date Seller has
been notified by Scuthwestern that Southwestern will exercise its right to take possession

pursuant to this provision. Southwestern’s obligation to comply with such agreements,
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approvals, and permits is expressly conditional upon Seller providing Southwestern with
copies thereof and such obligation shall be excused to the extent that such compliance
(i) is unlawful, (i) is not reasonably related to the operation or maintenance of the

Facility or otherwise required of the party in possession and control of the Facility

pursuant to the Senior Financing Documents, or (iii) would cause a violation of or result ‘
in a default under the terms and conditions of this Agreement. It is understood and
agreed that Southwestern shall not be under any obligation to expend its own funds
(exclusive of proceeds from the sale of electricity generated by the Facility) to meet its
obligations hereunder.

(D)  During any period that Southwestern is in possession of and
operating the Facility, Seller shall retain legal title to and ownership of the Facility and

Southwestern shall assume possession, operation, and control solely as agent for the

Seller (and its successors or transferees in foreclosure or nominees of Southwestern). In
the event that Southwestern 1s in possession and control of the Facility for an interim
period as provided in this Section 10.6, the Seller, the Senior Lender, or any nominee,
transferee or successor thereof, may resume operation and Southwestern shall relinquish
its right to operate when the Seller, or the Senior Lender or any nominee, transferee or
successor thereof, reascnably demonstrates to Southwestern that it will remove those
grounds that originally gave rise to Southwestern’s right to operate the Facility, as
provided above, in that Seller, its successors, transferees in foreclosure, or nominee of
the Senior Lender, (i) will resume operation of the Facility in accordance with the
provisions of this Agreement, (ii) have satisfied any claims in foreclosure or bankruptcy

applicable to the Facility, or otherwise caused such claims to be dismissed, or have had
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a plan of reorganization approved by a court of competent jurisdiction, and (iif) have

cured any other Events of Default.
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ARTICLE 11
FORCE MAJEURE

11.1 Definition of Force Majeure. The term “Force Majeure,” as used in this

Agreement, means causes or events beyond the reasonable control of, and without the
fault or negligence of, the party claiming Force Majeure, including, without limitation,
acts of God; sudden actions of the elements such as floods, hurricanes, or tornadoes;
sabotage; terrorism; war; riots; and actions by federal, state, municipal, or any other
government or agency (including the adoption or change in any rule or regulation or
environmental constraints lawfully imposed by federal, state, or local government
bodies), but only if such actions or failures to act prevent or delay performance. Force
Majeure does not include any failure of, or delay in performance or any full or partial
curtailment in the electric output of the Facility that is caused by, or arises from (i) any
labor dispute or strike by Seller’s employees or the employees of any contractor or
subcontractor employed at or performing work with respect to the Facility {except to the
extent arising out of a strike or labor action by employees or labor organizational
members not employed at or performing work with respect to the Facility), or (ii) the
failure of performance by any third party having an agreement with Seller, including,
without limitation, any vendor, supplier, or customer of Seller, (unless such failure of the
third party is excused by reason of force majeure (or comparable term), as defined in
Seller’s agreement with such third party). Force Majeure also does not include changes
in market conditions, Mechanical or equipment breakdown shall not constitute a

condition or event of Force Majeure unless it is a Catastrophic Equipment Failure.
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11.2  Applicability of Force Majeure. Neither Party shall be responsible or liable
for any delay or failure in its performance hereunder due solely to conditions or events
of Force Majeure, provided that:

(A} the non-performing party gives the other party prompt written notice
describing the particulars of the occurrence of the Force Majeure;

(B)  the suspension of performance is of no greater scope and of no
longer duration than is directly caused by the Force Majeure;

()  the non-performing party proceeds with reasonable diligence to
remedy its {nability to perform and provides weekly progress reports to the other party
describing actions taken to end the Force Majeure; and

(D) when the non-performing party is able to resume performance of its
obligations under this Agreement, that party shall give the other party written notice to
that effect.

11.3 Limitations on Effect of Force Majeure.

(A} In no event will any delay or failure of performance caused by any
conditions or events of Force Majeure extend this Agreement beyond the Initial Term or
Extended Term, if any.

B) In the event of any delay or failure of performance caused by
conditions or events of Force Majeure, that would otherwise constitute an Event of
Default pursuant to Article 10, the cure provisions of Article 10 shall not apply and such
delay or failure of performance shall, if not previously cured, become an Event of Default
on the date that is eighteen (18) months from the date of notice provided for in Section
11.2(A). The other Party may, at any time following the end of such eighteen (18) month

period, terminate this Agreement upon written notice to the affected Party, without
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further obligation by the terminating Party except as to costs and balances incurred prior
to the effective date of such termination. The other Party may, but shall not be obligated
to, extend such eighteen (18) month period, for such additional time as it deems
appropriate in its sole discretion, if the affected Party is exercising due diligence in its
efforts to cure the conditions or events of Force Majeure.

11.4 Fixed Pavments Affected by Force Majeure. To the extent Seller

experiences an event of Force Majeure that excuses it from delivering Capacity and
Energy to Southwestern pursuant to this Article 11, the Capacity Payment and the Fixed
O&M Payment {the “Fixed Payments®) shall be reduced for the period of Force Majeure
in accordance with the following formula:

RFP = TFP * APC
UrPC

where

RFP means the reduced Fixed Payments due for the billing period to which the

Force Majeure excuse applies.

TFP means the total Fixed Payments which is the sum of the payments which
would be due Seller for the period under Section 5.2, but for the application of

this Section 11.4.
APC means available purchase Capacity which is the sum of (i) the amount of

Actual Capacity available multiplied by the number of hours in the period, and {ii)

the amount of any Capacity rendered unavailable by reason of Scheduled Outage
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or Delivery Excuse times the number of hours in the period to which such

unavailability is applicable.

UPC means unimpaired purchase Capacity or the Actual Capacity that would have
been available but for the Force Majeure excuse and unavailability by reason of
Scheduled Qutage or Delivery Excuse, if any, multiplied by the number of hours

for the period.

11.5 Delivery Excuse.

(A) In no event shall Seller be responsible or liable for or deemed in
breach of this Agreement for any delay or failure of performance of its obligations under
this Agreement to the extent such delay or failure of performance is directly caused by a
condition of Delivery Excuse as defined herein. Delivery Excuse shall mean (i) any Event
of Default of Southwestern under this Agreement; (ii) any delay by Southwestern in
giving any approval within the times required under this Agreement; (iii) any
Southwestern Disconnection; (iv) any delay in Southwestern’s construction of the
Southwestern Interconnection Facilities by the date required under Section 8.1(B), unless
Seller shall have responsibility for such construction pursuant to Section 3.5(C); (v} if
Seller shall be responsible for construction of the Southwestern Interconnection Facilities
pursuant to Section 3.5(C), any delay in obtaining any necessary easement or right of
way not transferred by Southwestern or previously obtained by Seller or any delay in
obtaining any critical path component or equipment required for the Southwestern

Interconnection Facilities from any third party source; or (vi) any Fuel Delivery Failure.
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(BY  If Seller determines that its performance is or has been affected by a
condition of Delivery Excuse,

0] Seller shall notify Southwestern in writing within forty-eight
(48) hours after learning of the Delivery Excuse condition, with details to be
supplied within ten (10) days thereafter describing the particulars of the
occurrence;

(if) the suspension of performance shall be of no greater scope or
longer duration than is attributable to the condition of Delivery Excuse; and

(i) Seller shall promptly notify Southwestern when the effects of
the condition of Delivery Excuse have been removed and Seller is able to resume

its performance.

11.6 Steam Host Force Majeure; Steam Delivery Reduction.

(A) I during any period after the Cogeneration Commercial Operation
Date, Phillips or a Subsequent Steam Host shall fail to take or pay for, at the price which
is or would be payable under the Phillips Steam Agreement, at least the Minimum Steam
Quantity from the Facility (i) by reason of force majeure (or equivalent term) as defined
in the Phillips Steam Agreement or substitute agreement with a Subsequent Steam Host
{a “Steam Force Majeure”), or (ii) for any other reason other than a default by Seller
under the Phillips Steam Agreement or substitute agreement with a Subsequent Steam
Host, a Force Majeure Event, a forced or scheduled outage of the Facility, Southwestern’s
exercise of its dispatch rights under this Agreement, the Facility’s inability to produce the
Minimum Steam Quantity for whatever reason, or a Steam Loss Event (a “Steam Delivery

Reduction”), for the period of such failure the provisions of this Section 11.6 shall apply.
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(B) Beginning on the date Seller notifies Southwestern of the
occurrence of a Steam Force Majeure or Steam Delivery Reduction and for the remaining
period of Steam Force Majeure or Steam Delivery Reduction the provisions of this
Agreement relating to Dispatch (including Section 9.6) shall be applied by adjusting the
Non-Dispatchable Capacity and Energy to the level of Facility Capacity which is
necessary to cause the Facility to produce the steam to be required to be delivered to
Phillips or the Subsequent Steam Host during the period of Steam Force Majeure or
Stearn Delivery Reduction. The Non-Dispatchable Capacity and Energy as revised
pursuant to this Section 11.6(C) shall not exceed the level of Non-Dispatchable Capacity
and Energy as determined pursuant to Section 9.6. Seller shall provide Southwestern
with notice of the revised Non-Dispatchable Capacity and Energy as soon as practicable.

(@) Beginning on the date Seller notifies Southwestern of the
occurrence of a Steam Force Majeure or Steam Delivery Reduction and for the remaining
period of Steam Force Majeure or Steam Delivery Reduction, Southwestern shall pay
Seller Energy Payments calculated using the Net Heat Rate instead of the Guaranteed
Heat Rate; provided, however, in the event of Steam Delivery Reduction, each Energy
Payment shall be reduced by any amounts remaining in the Steam Host Escrow Accounts
to the extent necessary to reduce the Energy Payment to the amount that would have
been payable in the absence of Steam Delivery Reduction. On the date each such
reduced Energy Payment shall be due under Section 5.9, Seller may withdraw from the
Steam Host Escrow Accounts funds equal to the reduction in such Energy Payment,

{D)  During the period the provisions of Section 11.6(C) shall apply,

Seller shall promptly pay to Southwestern, all revenues from the sale or non-acceptance
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of steam received by Seller and attributable to such period of Steam Force Majeure or
Steam Delivery Reduction.

(E)}  The event of Steam Force Majeure ar Steam Delivery Reduction
shall not be considered a Force Majeure under this Agreement. Seller shall use all
reasonable efforts to (i) determine the expected duration and monitor the correction of
the Steam Force Majeure or Steam Delivery Reduction, (i) enforce any rights it may have
under the Phillips Steam Agreement or substitute agreement with a Subsequent Steam
Host to limit the duration and effect of the Steam Force Majeure or Steam Delivery
Reduction, (iii) mitigate the adverse effect of the Steam Force Majeure or Steam Delivery
Reduction on the operations of the Facility, including, but not limited to, the adverse
effect on the Net Heat Rate, and (iv) promptly collect any revenue for steam sales or
non-acceptance due to Seller under the Phillips Steam Agreement or agreement with a

Subsequent Steam Host.
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ARTICLE 12

REPRESENTATIONS AND WARRANTIES

12.1 Seller’s Representations and Warranties. Seller hereby represents and

warrants that, as of the date of this Agreement and as restated pursuant to Section
12.1¢F):

(A)  Seller is a partnership duly organized, validly existing, and in good
standing under the laws of the State of Delaware and is qualified in each other
jurisdiction where the failure to so qualify would have a material adverse effect upon the
business or financial condition of Seller; and Seller has all requisite power and authority
to conduct its business, to own its properties, and to execute, deliver, and perform its
obligations under this Agreement.

(B}  The execution, delivery, and performance of its obligations under
this Agreement by Seller have been duly authorized by all necessary partnership action,
and do not and will not:

(i) as to execution and delivery but not performance, require
any consent or approval of Seller’s partners which has not been obtained
and each such consent and approval that has been obtained is in full force
and effect,

(if) violate any provision of any law, rule, regulation, order, writ,
judgment, injunction, decree, determination, or award having applicability
to Seller or any provision of the partnership documents of Seller, the viola-
tion of which could reasonably be expected to have a material adverse
effect on the ability of Seller to perform its obligations under this

Agreement,
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(i} result in a breach of or constitute a default under any
pravision of the partnership documents of Seller,

(iv)  result in a breach of ar constitute a default under any
agreement relating to the management or affairs of Seller or any indenture
or loan or credit agreement or any other agreement, lease, or instrument to
which Seller is a party or by which Seller or its properties or assets may be
bound or affected, the breach or default of which could reasonably be
expected to have a material adverse effect on the ability of Seller to
perform its obligations under this Agreement, or

) result in, or require the creation or imposition of any
mortgage, deed of trust, pledge, lien, security interest, or other charge or
encumbrance of any nature {other than as may be contemplated by this
Agreement) upon or with respect to any of the assets or properties of Seller
now owned or hereafter acquired, the creation or imposition of which
could reasonably be expected to have a material adverse effect on the
ability of Seller to perform its obligations under this Agreement.

(Cy  This Agreement is a valid and binding obligation of Seller.

(D)  The execution and performance of this Agreement will not conflict
with or constitute a breach or default urder any contract or agreement of any kind to
which Seller is a party or any judgment, order, statute, or regulation that is applicable to
Seller or the Facility.

(B} To its best knowledge, all approvals, authorizations, consents, or

other action required by any governmental authority to authorize Seller’s execution,
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delivery, and performance under this Agreement have been duly obtained and are in full
force and effect except for such approvals to be obtained as set forth in Attachment D.

(7 Upon request of Southwestern and at no cost to Southwestern,
Seller shall restate the representations in Sections 12.1(A) through (E) as of the
Construction Finance Closing Date and cause its counsel to issue an opfnion to
Southwestern affirming the representations in Sections 12.1(A) through 12.7(D), and
setting forth such further matters as Southwestern may reasonably request.

12.2  Southwestern’s Representations and Warranties. Southwestern hereby

|

represents and warrants that, as of the date of this Agreement and as restated pursuant to ‘
Section 12.2(F):

(A)  Southwestern is a corporation duly organized, validly existing, and
in good standing under the laws of the State of New Mexico and is qualified as a
corporation in good standing authorized to do business in the State of Texas, the State of
Oklahoma, and the State of Kansas; and Southwestern has, or prior to taking service
under this Agreement shall have, all requisite corporate power and authority to conduct
its business, to own its properties, and to execute, to deliver, and to perform its
obligations under this Agreement.

(B)  The execution, delivery, and performance of its obligations under

this Agreement by Southwestern have been duly authorized by all necessary corporate

action, and do not and will not: ‘ |
{i) as to execution and delivery but not performance, reguire

any consent or approval of Southwestern’s board of directors or any Southwestern

member which has not been obtained and each such consent and approval that has been

obtained is in full force and effect,
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(i violate any provision of any law, rule, regulation, order, writ,
judgment, injunction, decree, determination, or award having applicability to
Southwestern, the violation of which could reasonably be expected to have a material
adverse effect on the ability of Southwestern to perform its obligations under this
Agreement,

(tily  resuit in a breach of or constitute a default under any
provision of the articles of incorporation or hy-laws of Southwestern,

{iv) result in a breach of or constitute a default under any
agreement relating to the management or affairs of Southwestern or any indenture or
loan or credit agreement or any other agreement, lease, or instrument to which
Southwestern is a party or by which Southwestern or its properties or assets may be
bound or affected, the breach or default of which could reasonably be expected to have
a material adverse effect on the ability of Southwestern to perform its obligations under
this Agreement, or

{v) result in, or require, the creation or imposition of any
mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance of
any nature (other than as may be contemplated by this Agreement) upon or with respect
to any of the assets or properties of Southwestern now owned or hereafter acquired, the
creation or imposition of which could reasonably be expected to have a material adverse
effect on the ability of Southwestern to perform its obligations under this Agreement.

(C)  This Agreement is a valid and binding obligation of Southwestern.
(D)  The execution and performance of this Agreement will not conflict

with or constitute a breach or default under any contract or agreement of any kind to
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which it is a party or any judgment, order, statute, or regulation that is applicable to
Southwestern or the Facility.

(3] Except as listed on Attachment E, to Southwestern’s knowledge, as
of the date of this Agreement there are no approvals, authorizations, consents, or other

actions required by any governmental authority to authorize Southwestern’s execution,

delivery, and performance under this Agreement which have not already been obtained.

(3] Upon request of Seller and at no cost to Seller, Southwestern shall
restate the representations in Sections 12.2(A) through 12.2(E) as of the Construction
Finance Closing Date and cause its counsel to issue an opinion to Seller and the Senior
Lender affirming the representations in Sections 12.2(A) through 12.2(D), and setting
forth such further matters as Seller may reasonably request.

12.3 Information to Financiers, Stockholders, and Governmental Authorities.

Seller shall promptly provide to Southwestern, after the sending or filing thereof, copies
of all proxy statements, financial statements, and reports and copies of all regular,
periodic and special reports, and all registration statements that the Seller files with the
Securities and Exchange Commission, any other governmental authority, and all Senior
Lenders. Seller may delete portions of any such information regarding the income,
profits or losses of the Seller or any of its partners or shareholders.

12.4 Confidentiality. Each Party agrees not to disclose any non-public
information provided under this Agreement and designated as confidential by the
providing Party to a third party (other than the Party’s officers, investors, consultants,
lenders, counsel, or accountants or prospective purchasers or assignees permitted
pursuant to Articles 7 or 15 that have agreed to keep the terms confidential) except to

comply with any applicable law, crder, or regulation, or as required in connection with
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any Arbitration pursuant to Articles 7 and 15; provided, however, each Party shall notify
the other Party of any proceeding of which it is aware that may result in disclosure and
use reasonable efforts to prevent or limit the disclosure consistent with its obligations
with respect to such disclosure required by law or the affected proceeding. The Parties
shall be entitled to al! remedies available at law or in equity to enforce, or seek relief in

connection with this confidentiality obligation.
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ARTICLE 13

INSURANCE AND INDEMNITY

13.1  Seller’s Insurance Coverages. Seller shall, and not (i) in substitution or

limitation of any other responsibility stated elsewhere in this Agreement or (ji) in lieu of
obeying applicable law, carry and maintain or cause to be carried and maintained no
less than the insurance coverages listed in Attachment |, in forms reasonably acceptable
to Southwestern, applicable to all operations undertaken by Seller and Seller’s personnel
in the minimum amounts (limits) indicated. Such minimum limits may be satisfied either
by primary insurance or by any combination of primary and excess/umbrella insurance.
Except as provided in Attachment |, the required insurance coverages shall be in effect
on or prior to the commencement of construction of the Facility.

13.2 Evidence and Scope of Insurance. Seller shall annually cause each insurer

or authorized agent to provide Southwestern with two original copies of insurance
certificates reasonably acceptable to Southwestern evidencing the effectiveness of the
insurance coverages required to be maintained. A complete copy of each policy shall be
provided to Southwestern upon request. All such insurance policies shall (a) name
Southwestern as an additional insured (except worker’s compensation); (b) provide that
Southwestern shall receive thirty (30) days prior written notice of non-renewal,
cancellation of, or significant modification to any of the above policies (except that such
notice shall be ten (10) days in case of non-payment of premiums); (c) provide a waiver
of any rights of subrogation against Southwestern, its affiliated entities and their officers,
directors, agents, subcontractors, and employees. The insurance certificates shall indicate
that the insurance policies have been endorsed as described above. All policies shall be

written by one or more nationally reputable insurance companies authorized to do
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business in Texas, rated B+ VIl or higher by A.M. Best Company, or Lloyds Companies
or other insurers reasonably acceptable to Southwestern. For items in Attachment |,
Southwestern shall receive certificates and policies (if requested) for items 1-5 and (if
applicable) 7 in Attachment [ prior to the start of construction of the Facility and for
items 6, 8, and 9 in Attachment 1, prior to the Proposed Combustion Turbine
Commercial Operation Date. All policies shall be written on an occurrence basis unless
procured from AEGIS on a claims made basis. Policies shall contain an endorsement that
Seiler’s policy shall be primary as respects construction and operations of the Facility
regardless of like coverages, if any, carried by Southwestern. Seller’s liability under this
Agreement is not {imited to the amount of insurance coverage required herein.

13.3 Term and Maodification of Insurance.

(A} In the event that any insurance as required herein is on a “claims-
made” basis and not on an occurrence basis, such insurance shall provide for a
retroactive date and continuing “tail” coverage not later than the date of this Agreement
and such insurance shall be maintained by Seller, with a retroactive date not later than
the retroactive date required above, for a minimum of five years after the Initial Term
and any Extended Term of this Agreement.

(B} During the Initial Term or Extended Term of this Agreement, either
Seller or Southwestern shall have the right to reasonably request a modification of the
insurance minimum liability, deductible amounts and/or indemnity limits specified in
Section 13.1 through 13.3 and Attachment | in order to maintain reasonable coverage
amounts. If Southwestern and Seller are unable to agree on appropriate limits within a
fifteen (15) day period, the process described in Section 16.12 for dispute resolution

shall be followed.
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(©  With Southwestern’s approval, not to be unreasonably withheld, if
Seller has sufficient net worth to self-insure for purposes of this Article 13, Seller shal!
have the right to self-insure or provide reserves or other security reasonably acceptable to
Southwestern for all or any portion of the foregoing coverages so long as, in the case of
self-insurance, there is no material decrease in Seller’s net worth or means that renders
the same insufficient for purposes of self-insurance, and in the case of provision of
reserves or security, the reserves and security shall be available and used only for the
payment of obligations that otherwise would be covered by insurance policies required
under this Article 13 and Attachment | and for no other purpose.

(D) Insurance required hereunder may provide for commercially
reasonable deductible amounts of not more than (i) sixty (60) days for Business
Interruption attributable to a turbine or generator, (i) thirty (30) days for Business
Interruption other than as described in clause (i), (iii} $750,000 for Property Damage to a
Facility combustion turbine, {iv) $500,000 for Property Damage to a Facility generator,
transformer, or heat recovery steam generator, and (v) $250,000 for Property Damage to
other structures and equipment constituting the Facility. Insurance shall not provide for
co-insurance responsibility which requires Seller to self-insure or co-insure in excess of
ten percent (10%) of the value of the property covered unless covered by reserves or
other security reasonably acceptable to Southwestern, and shall not provide for any co-
payment, deductible, or co-insurance respoﬁsibility in any form of liability, workers’
compensation, or business interruption insurance except as specified in this Section
13.3(D). Seller shall be solely responsible for amounts not covered by insurance by

reason of any co-payment, deductible, or co-insurance requirements.
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13.4  Indemnification.

(A)  Neither Party shall hold the other Party (including its corporate
affiliates, parent, subsidiaries, directors, officers, employees, and agents) liable for any
claims, losses, costs, and expenses of any kind or character (including, without limitation,
loss of earnings and attorneys’ fees) for damage to property of Southwestern or Seller in
any way occurring incident to, arising out of, or in connection with, a Party’s
performance under this Agreement, except as provided in Section 13.4(B).

(B) Except to the extent prohibited by PUHCA, regulations promulgated
under PUHCA, and applicable New Mexico law and related regulations, each Party (the
“Indemnifying Party”) agrees to indemnify and hold harmless the other Party (the
*Indemnified Party”) from and against all claims, demands, losses, liabilities, and

expenses (including reasonable attorneys’ fees) for personal injury or death to Persons

and damage to the Indemnified Party’s property or facilities or the property of any other
Person or corporation to the extent arising out of, resulting from, or caused by, default of
this Agreement or by the negligent or tortious acts, errors, or omissions of the
Indemnifying Party.

(C)  Except to the extent prohibited by PUHCA, regulations promulgated
under PUHCA, and applicable New Mexico law and related regulations, Seller shall
indemnify and hold harmless Southwestern against any and all claims, demands, losses,
liabilities, expenses, fines, and penalties, including interest and attorneys’ fees, resulting
from any alleged violation of applicable federal, state, or local environmental laws or
regulations arising out of the construction, operation, or ownership of the Facility or the

Site, or the release or presence of any toxin or hazardous substance or environmental
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contamination at the Facility or on the Site. This subsection 13.4(C) shall remain in full
force and effect for twenty (20) years after the termination of this Agreement.

(D)  Promptly after receipt by a Party of any claim or notice of the
commencement of any action, administrative or legal proceeding, or investigation as to
which the indemnity provided for in this Section 13.4 may apply, the Indemnified Party
shall notify the Indemnifying Party in writing of such fact. The Indemnifying Party shall
assume the defense thereof with counsel designated by the Indemnifying Party and
satisfactory to the Indemnified Party, provided, however, that if the defendants in any
such action include both the Indemnified Party and the Indemnifying Party and the
Indemnified Party shall have reasonably concluded that there may be legal defenses
available to it that are different from or additional to, or inconsistent with, those available
to the Indemnifying Party, the Indemnified Party shall have the right to select and be
represented by separate counsel, at the Indemnifying Party’s expense, unless a liability
insurer will pay the expenses of such separate counsel.

() If the Indemnifying Party fails to assume the defense of a claim, the
indemnification of which is required under this Agreement, the Indemnified Party may, at
the expense of the Indemnifying Party, contest, settle, or pay such claim, provided that
settlement or full payment of any such claim may be made only following consent of the
Indemnifying Party or, absent such consent, written opinion of the Indemnified Party’s
counsel that such claim is meritorious or warrants settlement.

(3] In the event that a Party is obligated to indemnify and hold the other
Party and its successors and assigns harmless under this Section 13.4, the amount owing

to the Indemnified Party will be the amount of the Indemnified Party’s actual loss net of
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any insurance proceeds received by the Indemnified Party following a reasonable effort

by the Indemnified Party to obtain such insurance proceeds.

-119-



WP/I-4(CD)

Page 120 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

ARTICLE 14

REGULATORY JURISDICTION AND COMPLIANCE

14.1 Governmental Jurisdiction and Regulatory Compliance. This Agreement

shall at all times be subject to the authority of the Commissions to the extent such
Commissions have jurisdiction. Subject to the right of contest consistent with Seller’s
right under Section 14.5(A), each Party shall at all times comply with all applicable laws,
ordinances, rules, and regulations applicable to it. As applicable, each party shall give
all required notices; shall procure and maintain all necessary governmental permits,
licenses, and inspections necessary for performance of this Agreement; and shall pay its
respective charges and fees in connection therewith.

14.2  Provision of Support. Each Party agrees to make available, upon the other

Party’s reasonable request, any of its personne! and any records relating to the Facility to
the extent that such requesting Party reasonably requires the same in order to fulfill any
regulatory reporting requirements, or to assist such Party in litigation, including but not
limited to rate proceedings before Commissions. Neither Party shall make a unilateral
application to FERC for a change in, nor take any affirmative action that has the intended
effect of enhancing or supporting any application to or action by FERC (through the filing
of testimony or statements of position, the conduct of examination or cross examination
of witnesses, or the filing of briefs) that is for the purpose of or would have the effect of
changing this Agreement, under Sections 205 or 206 or any other section of the Federal
Power Act. In addition, each Party shall use its best efforts to prevent any affiliated
Person from making such a unilateral application or taking such an action that is for the

purpose of or would have the effect of changing this Agreement under Sections 205 or
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206 or any other section of the Federal Power Act. In the event FERC or any Person
seeks or has obtained a change in the formulaic rates, terms, or conditions of the
Agreement, neither Party shall be prohibited from seeking or supporting FERC action to
give effect to the formulaic rates, terms, or conditions of this Agreement as originally
executed and amended by agreement of the Parties.

14.3 Regulatory Disallowance. Notwithstanding any other provision of this

Agreement, if Southwestern, commencing on the ten (10) year anniversary of the
Cogeneration Commercial Operation Date (the “Tenth Anniversary”) is denied the
authorization of any Commission which may have jurisdiction over Southwestern’s retail
rates and charges, to recover from its customers any or all of the Capacity Payments
made to Seller pursuant to the terms of this Agreement, based upon an explicit finding
that Southwestern’s purchase of energy from Seller hereunder was or is imprudent the
amount of such payments for which Southwestern is denied recovery (the “Recovery
Deficiency”) shall be treated in accordance with this Section 14.3. Except to the extent
caused by Southwestern’s negligence or failure to seek recovery pursuant to applicable
law, the amount of any Recovery Deficiency occurring after the Tenth Anniversary shall
be recorded in a regulatory tracking account {the “Regulatory Tracking Account”). The
balance in the Regulatory Account shall accrue interest at the Contract Interest Rate
compounded on a monthly basis. Commencing on the date the Senior Debt is repaid in
full and the Senior Mortgage is discharged, Southwestern may, at its sole option, on
thirty (30) days prior written notice to Seller, reduce the Capacity Payments made under
this Agreement in an amount equal to the sum of any Recovery Deficiency for such
period and any balance in the Regulatory Tracking Account; provided that the total

reduction in the Capacity Payments for any month shall not exceed twenty-five percent
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(25%) of the Capacity Payment otherwise due for such month. Any Recovery Deficiency
which Southwestern is prevented from receiving pursuant to the immediately preceding
sentence shall be added to the tracking account balance. The provisions of this Section
14.3 shall apply to Commission decisions occurring any time after the Tenth Anniversary.
Within thirty {30) days after the Senior Debt is retired, the Parties shall also negotiate a
reduction in the Capacity Payment for the purpose of amortizing the balance, if any, in
the tracking account. If the Parties are unable to agree on the size of the Capacity
Payment reduction within such thirty (30) day period, Southwestern may, at its sole
option, implement a payment reduction less than or equal to twenty-five percent (25%)

of the remaining Capacity Payment.

14.4 Contest of Regulatory Disallowances. In the event that, at any time during
the Initial Term or Extended Term of this Agreement, Southwestern receives formal
notification that any legislative, administrative, judicial, or regulatory body seeks or will
seek to prevent full recovery by Southwestern from its customers of any payments
required to be made under the terms of this Agreement or any subsequent amendment to
this Agreement, then Southwestern shall, within thirty (30) days of its receipt of such
notice, give written notice thereof to Seller. The Parties agree to use their best efforts to
defend this Agreement before any rate regulatory agency, and to cooperate to seek any
necessary rate regulatory approvals. Southwestern agrees that it shall neither initiate nor
support before any such Commission or authority any direct action with the specific
intention of reducing the recovery from its customers of the Payments required to be

made to Seller under this Agreement.
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14,5 Compliance with Law.

(A} Seller shall comply with all applicable local, state, and federal laws,
regulations, and ordinances, including but not limited to equal opportunity and
affirmative action requirements and all applicable federal, state, and local environmental
faws and regulations presently in effect or which may be enacted during the Term or
during any Extended Term of this Agreement. Notwithstanding the foregoing, Seller shall
not be deemed in default of this ohligation to the extent Seller is contesting the
application, interpretation, order, or other legal direction of any such governmental
authority in good faith and with due diligence through appropriate proceedings.

{B)  To Seller’s best knowledge, all of the required local, state, and
federal environmental and other governmental permits, licenses, and approvals, and any
applicable emissions allowances or offsets, necessary to construct and operate the Facility
are listed in Attachment D hereto,

Q Seller agrees that a clause relating to the “Utilization of Small ,
Small Disadvantaged and Women-Owned Small Business Concerns” set out in 48 CFR
Pt. 52.219.8, 15 U.S5.C. § 637(d)(3), and any subsequent amendments, are, to the axtent
they may be applicable to this Agreement, incorporated by reference and made a part of
this Agreement as if set forth fully herein.

(D) Seller shall, unless exempted by rules, regulations, or orders of the
U.S. Secretary of Labor, comply during its performance of this Agreement with (i) the
provisions of Executive Order 11246 of September 24, 1965 (the “Order”), and with the
rules, regulations, and relevant orders of the U.S. Secretary of Labor issued pursuant to
the Order; and (ii) Section 402 of the Vietnam Era Veterans Readjustment Assistance Act

of 1974 {the “Act”} and any subsequent amendments to the Act, and with the rules,
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regulations, and relevant orders of the U.S. Secretary of Labor issued pursuant to the Act;
and (i) Section 503 of the Rehabilitation Act of 1973 {the “Rehabilitation Act), and any
subsequent amendments thereto and the rules, regulations, and relevant orders of the
U.S. Secretary of Labor issued pursuant thereto; all of which, unless such exemption
applies, are, pursuant to the authority of the aforementioned Order and Acts, made a part
hereof to the extent of their applicability.

(B}  Seller agrees that, upon request of Southwestern and at no cost to
Southwestern, Seller shall deliver or cause to be delivered to Southwestern (i)
certifications of its officers, accountants, engineers, or agents as to such matters
pertaining to Sections 14.5 (A) through (D) as Southwestern may reasonably request, and
(ii) certified copies of any government license or permit or certificate related to the
Facility.

14.6 Seller’s Disclosures. Seller shall disclose to Southwestern, to the extent

that and as soon as practicable after it is filed or served on Seller, the suit by any |

governmental authority or third party alleging violation of any environmental laws or |
regulations arising out of the construction or operation of the Facility, or the alleged )
presence of Environmental contamination at the Facility or on the Site, or the initiation of !
any past or present enforcement, legal, or regulatory action or proceeding relating to

such alleged violation or alleged presence of Environmental Contamination; where the

potential liability to Seller, if adversely determined, exceeds $1,000,000.00.
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ARTICLE 15
ASSIGNMENT

15.1 Neither Party shall assign this Agreement, or any portion thereof, without
the prior written consent of the other Party, which consent shall not be unreasonably
withheld, provided, however, such consent shall not be required prior to an assignment
by Southwestern to a parent, subsidiary, or affiliated corporation or by Seller to the
Senior Lender (or successor thereof) or subsequent assignment of this Agreement in
connection with the Senior Lender’s sale or transfer of the Facility or interest in Seller
pursuant to the Financing Documents, provided, however, that Seller obtains the Senior
Lender’s written agreement that any such sale or transfer shall be made to a party
meeting the requirements of Section 7.4(C). In all events: (i) prior notice of any such
assignment shall be provided to the other Party; (i) any assignee shall expressly assume
assignor’s obligations hereunder, unless otherwise agreed to by the other Party;
(iii) except with respect to an assignment of this Agreement in its entirety permitted
hereunder by the Senior Lender, no assignment, whether or not consented to, shall
relieve the assignor of its obligations hereunder in the event the assignee fails to perform,
unless the other Party agrees in writing in advance to waijve assignor’s continuing
obligations pursuant to this Agreement, such waiver not to be unreasonably withheld;
and (iv) except with respect to an assignment by Southwestern to a parent, subsidiary, or
affiliated corporation and under which Southwestern remains liable for its obligations
hereunder, no such assignment shall adversely affect the credit rating or financial security

of the other Party or impair any security given by Seller hereunder.
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15.2 Seller shall notify Southwestern of any plans to sell or transfer the Facility,
or any interest therein, or to assign this Agreement, or any portion thereof,

15.3 Seller shall not sell, transfer, or assign the Facility or any part thereof or
any interest therein without complying with the provisions of Article 7 of this Agreement.

15.4  Any sale or other transfer of the ownership interests of Seller or any general
partner of Seller that results in the transfer directly or indirectly of a majority of the
voting control of Seller to any party which does not meet the requirements of clause (i)
of Section 7.4(C) shall require the prior written consent of Southwestern, which shall not
be unreasonably withheld.

15.5 Any financing agreement entered into by Seller shall provide that, prior to
or upon the exercise of trustee’s or mortgagee’s assignment rights pursuant to said
agreement, trustee or martgagee shall notify Southwestern of the date and particulars of
any such exercise of assignment rights.

15.6 Any sale, transfer, or assignment of any interest in the Facility or in this
Agreement made without fulfilling the requirements of this Agreement shall be null and

void and shall constitute an Event of Default pursuant to Section 10.2(B)(6).
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ARTICLE 16

CONTRACT ADMINISTRATION

16.1 Notices in Writing. Any notice, request, consent, or other communication

required or authorized by this Agreement to be given by one Party to the other Party
shall be in writing. It shall either be personally delivered or mailed, postage prepaid, to
the representative of said other Party designated below. Any such notice, request,
consent, or other communication may be sent by telefacsimile or other electronic means,
provided that any such electronic communication shall be promptly foilowed by personal
delivery or mailing as set forth herein. Unless otherwise provided herein, all notices shall
be deemed to have been given when personally delivered, or if mailed only, three (3)
business days after deposit in the mail, or in the case of telefacsimile transmission, the
date on the telefacsimile transmission confirmation report. Routine communications
concerning Facility operations shall be exempt from this Article 16.

16.2 Representative for Notice. Each Party shall maintain a designated

representative to receive notices. Such representative may at the option of each Party be
the same Perscn as that Party’s representative or alternate representative on the
Operating Committee, or a different Person. Either Party may, by written notice to the
other, change the representative or the address to which notices and communications are
to be sent.

16.3 Notice Address for Southwestern. Notices and other communications by

Seller to Southwestern shall be addressed to:
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Mailing Address Street Address

Southwestern Public Service Company Southwestern Public Service Company
Vice President of Engineering and Operations  Vice President Engineering and

P.O. Box 1261 Operations

Amarillo, Texas 79170 6th and Tyler

Amarillo, Texas 79101
Telefacsimile communications shall be directed to: (806) 378-2995.

16.4 Notice Address for Seller. Notices and other communications by

Southwestern to Seller shall be addressed to:

Borger Energy Associates, L.P.
¢/o Quixx Corporation

Attn: President

P.O. Box 12033

6th & Tyler, Suite 1510
Amarillo, TX 79101

Tel: (806) 378-2161

Fax: (806) 378-2515

and

Borger Energy Associates, L.P. ‘
c/o LS Power, LLC \
Attn: Clarence J. Heller ‘
1633 Des Peres Road, Suite 308

St. Louis, Missouri 63131

Tel: (314) 965-2211

Fax: (314) 965-6492

16.5 Authority of Representatives. The Parties’ representatives designated above

shall have authority to act for their respective principals in all technical matters relating
to performance of this Agreement and to attempt to resolve disputes or potential disputes
pursuant to Section 16.12. However, they shall not have the authority to amend or
modify any provision of this Agreement.

16.6  Orperating Records. Seller and Southwestern shall each keep complete and

accurate records and all other data required by each of them for the purposes of proper
administration of this Agreement, including such records, in the prescribed format, as

may be required by state or federal regulatory authorities and SPP.
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16.7 Qperating Log. Seller shall maintain an accurate and up-to-date operating
log at the Facility with records of real and reactive power production for each clock
hour; changes in operating status; scheduled outage/deratings, forced outages and partial
forced outages; and any unusual conditions found during inspections.

16.8 Billing and Pavment Records. To facilitate payment and verification, Seller

and Southwestern shall keep all books and records necessary for billing and payments in
accordance with the provisions of Article 5 of this Agreement and grant the other Party
reasonable access to those records. All records of Seller pertaining to the operation of
the Facility shall be maintained on the premises of the Facility.

16.9 Financial Reports of Seller. Seller shall provide Southwestern with annual

financial reports in form and substance similar to financial reports provided by Seller to
the Project Lender; provided that, Seller may redact and withhold any confidential
information regarding the income or losses of Seller or any of its owners or partners.

16.10 Retention Period. All records kept pursuant to this Article 16 shall be
maintained for a minimum of ten (10) years after the creation of the record or data and
for any additional length of time required by regulatory agencies with jurisdiction over
Seller or Southwestern, provided, however, that Seller shall not dispose of or destroy any
such records even after the ten (10) years without prior written approval from
Southwestern.

16.11 Examination of Records. Seller and Southwestern may examine the

financial records and Operating Records and data kept by the other as necessary to verify
or audit transactions or Seller’s compliance with its obligations under this Agreement any
time during the pericd the records are required to be maintained under this Article 16

upon request and during normal business hours. Upon Southwestern’s request, Seller
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shall provide Southwestern with (i) the Financing Documents necessary to verify Seller’s
compliance with its obligations under this Agreement, and (if) all documents, data, and
information necessary to verify the occurrence, duration, and extent of all outages, partial
outages or derating, including without limitation, information necessary for determining
AF, damages under Section 6.3, and Actual Capacity.

16.12 Dispute Resolution.

(A)  Seller and Southwestern shall inform one another promptly
following the occurrence or discovery of any item or event that might reasonably be
expected to result in a dispute, in a request for changes in compensation or
reimbursement, or any other matter in connection with the Agreement.

{B)  The representatives of the Parties, as identified in Sections 16.3 and
16.4, will attempt 10 resolve the matters identified pursuant to Section 16.12(A), and
should such a matter not be resolved to the satisfaction of both Parties, then either Party
may deliver a written notice specifying the grounds for the dispute, with supporting
documentation, to the other Party’s designated representative. Seller and Southwestern
will then each appoint a management representative with expertise or experience in the
area in which the dispute arises, but who has no prior direct involvement with the
particular dispute, to investigate and evaluate the dispute. Based on such investigation
and evaluation, the representatives identified in Sections 16.3 and 16.4 and the
management representatives will attempt to resolve the dispute.

(C)  Arbitration. Any dispute or deadlock that may arise between the
Parties in connection with this Agreement that their management representatives cannot
resolve within thirty (30) days following submission to them, shall be settled by

arbitration in accordance with the procedure set forth below:
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(1) Notice to Arbitrate. After the expiration of the thirty (30) day
period described above, either Party may submit o arbitration any matter in dispute
concerning the provisions of this Agreement by providing the other Party a written notice
of arbitration, specifying the matter to be arbitrated (“Notice of Arbitration”).

(2) Selection of Arbitrators. Within twenty (20) days of the

Notice of Arbitration, the Parties shall meet and select three (3) AAA approved
commercial arbitrators, unless the Parties otherwise agree in writing to select the
arbitrators from another source. To select these arbitrators, the Parties shall alternately
strike names from a list of commercial arbitrators obtained from the AAA or other agreed
upon source, with the Party furnishing the Notice of Arbitration striking first, until three
(3} Persons’ names remain on such list. Such Persons shall become the arbitrators of the
matter. In the event any Person selected to be an arbitrator is unable or unwilling to
serve, the process shall be repeated until three (3) arbitrators have been selected and

have agreed to hear and resolve the dispute.

(3) Discovery. The arbitrators shall permit each Party to conduct
reasonable discovery as promptly and expeditiously as possible {and both Parties shall
cooperate to this end). Discovery shall be limited to requests for the production of
documents and examination upon deposition. Each Party’s requests for, and responses to
discovery including examination upon deposition shall be completed within seventy-five
(75) days of the arbitrators’ selection, unless the arbitrators expressly find that additional
time is necessary for completion of discovery for reasons deemed to be in the best
interests of the Parties and directed toward the development of an adequate record, in
which event the arbitrators shall expressly designate the number of days by which the

discovery period shall be extended. The Parties may modify the period for discovery by
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mutual agreement. The arbitrators shall resolve any discovery disputes between the
Parties that, after using their best efforts, the Parties cannot resolve themselves,

(4)  Hearing Process. The hearing shall be initiated as promptly
and expeditiously as possible (and the Parties shall cooperate to this end) and, in no
event more than thirty (30) days after the conclusion of the discovery period. The Texas
Rules of Evidence shall apply to the presentation of evidence. Each Party shall file
written direct testimony with the arbitrators and serve a copy on the other Party. The
written testimony must be received by the arbitrators and the other Party no later than
ten {10) days prior to the commencement of the hearing. Each Party shall be permitted
to make opening statements with the Party demanding arbitration presenting its opening
statement first. Immediately after opening statements, the Party demanding arbitration
shall then present evidence in support of its position. The other Party then shall present
evidence in support of its position. All witnesses must testify under oath, and a
stenographic record and transcript of the hearing shall be made. Each Party shall have
an opportunity to cross-examine the other Party’s witnesses, including the witnesses that
file written direct testimony. The Parties shall be permitted to make closing statements.
The Party demanding arbitration shall present its statement first. The arbitrators shall
conclude the hearing within thirty (30) calendar days of its commencement, uniess the
arbitrators expressly find that additional time is necessary for completion of the hearing
for reasons deemed to be in the best interests of the Parties and directed toward the
development of an adequate record, in which event, the arbitrators shall expressly
designate the number of days by which the hearing shall be extended. Such extension

shall be limited to the minimum amount of time which, in the arbitrators’ judgment, is
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necessary to conclude the hearing. The period for concluding the hearing may be
modified by mutual agreement of the Parties.

(5) The Parties shall submit briefs and/or proposed orders
following the completion of the hearing unless otherwise agreed by the Parties and
approved by the arbitrators. Initial briefs or proposed orders shall be served on other
Parties. The initial briefs or proposed orders must be received by the arbitrators and the
other Party no later than fifteen (15) days after completion of the hearing. Reply briefs
shall be submitted to the arbitrators and served on the other Party within ten (10} days of
receipt by the arbitrators and the other Party of the initial briefs or proposed orders. The
briefing schedule provided herein may be modified by mutual agreement of the Parties
with the approval of the arbitrators,

(6) Decision. The determination and/or award of the arbitrators,
whichever is appropriate, shall be made no later than thirty (30) days from the date of
the completion of the hearing or, if applicable, the date the last required briefs and/or
proposed orders were received by the arbitrators and the Parties. Such determination
and/or award shall be conclusive, final, and binding, subject only to the outcome of
confirmation or vacation proceedings, if any, under applicable law. To the extent that an
award includes an amount of money, such award shall include interest at the Contract
Interest Rate, and such interest shall accrue from the date(s) on which such money
should have been paid to the prevailing Party or was incorrectly paid by that Party.

(7) Venue. Unless the Parties otherwise agree in writing,

arbitration under this Agreement shall be conducted in Potter County, Texas.

(8) Governing Rules for Arbitration. Arbitration under this

Agreement shall be governed by the AAA Commercial Arbitration Rules (or any
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successor thereto) in effect at the time of arbitration, unless the Parties mutually agree to
another set of rules or body of law, provided that any specific provision of this Section
16.12(D) that conflicts with the then effective AAA Commercial Arbitration Rules, or
other set of rules or body of law mutually agreed to by the parties, shall govern.

(9)  Costs. The costs of the arbitration proceedings shall be
shared equally by the Parties.

(10)  Scope of Arbitrators’ Authority. The arbitrators shall have no
power to amend or add to this Agreement, or to the extent involved, any other Facility
Agreement(s), or any part thereof, but shall have the authority to interpret the language of
such agreements and make findings of fact, order specific performance and provide
injunctive relief and award punitive damages in accordance with Texas law as if the
arbitrators were a court. Subject to such limitation, the decision of the arbitrators shall
be final and binding. Judgment on an award may be enforced in any court of competent
jurisdiction. Upon request of either party, the arbitrators may issue such orders for
interim relief as may be deemed necessary to safeguard the property that is the subject of
arbitration or otherwise avoid irreparable harm to a Party, without prejudice to the rights
of the Parties to the final determination of the dispute. Either Party may, without
inconsistency with this Agreement, seek from any court of competent jurisdiction any
interim or provisional relief that may be necessary to protect the rights or property of that

Party, pending the establishment of the arbitral tribunal.
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ARTICLE 17
MISCELLANEOUS

17.1  Waiver. The failure of either Party to enforce or insist upon compliance

with or strict performance of any of the terms or conditions of this Agreement, or to take
advantage of any of its rights hereunder, shall not constitute a waiver or relinquishment

of any such terms, conditions, or rights, but the same shall be and remain at all times in
full force and effect.

17.2  Access to Facility. At all reasonable times, including weekends and nights,
and with reasonable prior notice, appropriate representatives of Southwaestern shall have
access to the Facility, including the control room and Seller’s Interconnection Facilities,
to read and maintain meters and to perform all inspections, maintenance, service, and
operational reviews as may be appropriate to facilitate the performance of this
Agreement. While at the Facility, such representatives shall observe such reasonable
safety precautions as may be required by Seller and shall conduct themselves in a
manner that will not interfere with the operation of the Facility.

17.3 Governing Law. Except as otherwise provided in Section 16.12 of this
Agreement, the interpretation and performance of the Agreement and each of its
provisions shal! be governed and construed in accordance with the law of the State of
Texas except for law concerning choice of law. Except as otherwise provided in Section
16.12, the Parties hereby submit to the jurisdiction of the courts located in, and venue is
stipulated as, Potter County, Texas.

17.4 Taxes. Seller shall be responsible for any and all federal, state, municipal,

or other lawful taxes applicable by reason of the ownership and operation of the Facility
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and the sale of Energy or Capacity under this Agreement (other than taxes on the income
of Southwestern or any franchise tax or tax on the resale of electricity by Southwestern)
as existing on the date this Agreement is executed and al! increase in the level or rate of
such taxes or fees (“Existing Taxes").

Upon Seller’s request, Southwestern shall reimburse Seller for all federal,
state, municipal, or other lawful taxes other than taxes reimbursed to Seller pursuant to
Southwestern’s Energy Payments and Existing Taxes applicable by reason of the
ownership and operation of the Facility and the sale of Energy and Capacity under this
Agreement, but only to the extent that the amount of such reimbursement exceeds the
amount of any reduction of Existing Taxes during the Initial Term and, if applicable,
Extended Term of the Agreement. Any reduction in Existing Taxes shall be determined by
comparing the actual Existing Taxes paid by Seller during the Initial Term and, if
applicable, Extended Term of the Agreement to the amount of the Existing Taxes that
Seller would have paid during the Initial Term and, if applicable, Extended Term of the
Agreement under the tax rates and assumptions utilized in the Debt Base Case Proforma.
To the extent that Southwestern makes Payments under this Section and thereafter Seller
experiences a reduction in Existing Taxes, Seller shall reimburse Southwestern
accordingly. Upon Southwestern’s request, Seller shall provide to Southwestern all data
and documentation necessary to verify the calculations of Southwestern’s Payments
required under this Section 17.4 and of any reimbursement required to be made by
Seller to Southwestern under this Section.

To the extent that Southwestern may be authorized by law, regulation, or

Commission order to charge any tax levy to its customers, the Parties shall make
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arrangements to transmit the revenue collected from said customers to the taxing
authority through Southwestern or Seller, as appropriate, under the applicable law.

17.5 Disclaimer of Third Party Beneficiary Rights. In executing this Agreement,

Southwestern does not, nor should it be construed to, extend its credit or financial
support for the benefit of any third parties lending money to or having other transactions
with Seller. Except for the provisions of this Agreement that set forth certain rights and
obligations of the Project Lender(s), nothing in this Agreement shall be construed to
create any duty to, or standard of care with reference to, or any liability to, any Person
not a party to this Agreement.

17.6 Relationship of the Parties.

(A)  This Agreement shall not be interpreted to create an association,
joint venture, or partnership between the Parties or to impose any partmership obligation
or liability upon either Party. Neither Party shall have any right, power, or authority to
enter into any agreement or undertaking for, or act on behalf of, or to act as an agent or
representative of, the other Party.

(B)  Seller shall be solely liable for the payment of all wages, taxes, and
other costs related to the employment of Persons to perform such services, including all
federal, state, and local income, social security, payroll, and employment taxes and
statutorily mandated waorkers’ compensation coverage. None of the Persons employed
by Seller shall be considered employees of Southwestern for any purpose; nor shall the
Seller represent to any Person that he or she is or shall become an employee of

Southwestern.

17.7 Survival of Obligations. Cancellation, expiration, or early termination of

this Agreement shall not relieve the Parties of obligations that by their nature should
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survive such cancellation, expiration, or termination, including without limitation
warranties, remedies, payment obligations, or indemnities.

17.8 Severability. In the event any of the terms, covenants, or conditions of this
Agreement, its Attachments including schedules, or the application of any such terms,
covenants, or conditions, shall be held invalid, illegal, or unenforceable by any court
having jurisdiction, all other terms, covenants, and conditions of the Agreement and their
application not adversely affected by such holding shall remain in full force and effect.

17.9 Non-Endorsement. Any review or approval provided by Southwestern
under this Agreement (including without limitation any approval of Seller’s
Interconnection Facilities) shall be exercised solely for Southwestern’s benefit and shall
not be construed as an endorsement or warranty of the matter reviewed or approved.
Any approval by Southwestern, or Southwestern’s connection to, or failure to disconnect
from Seller’s Interconnection Facilities, shall not constitute approval of, or acquiescence
in, the design, installation, or maintenance of any component of the Facility or Seller’s
Interconnection Facilities for any purpose other than the compliance of such component
with the requirements for its approval under this Agreement. Southwestern’s review and
approval of, or connection to, or failure to disconnect from Seller’s Interconnection
Facilities also shall not constitute a waiver of any of its rights or remedies.
Southwestern’s review of any agreement (or drafts of agreements) between Seller and any
third parties, including without limitation the Phillips Steam Agreement, shall not be
construed as Southwestern’s acceptance of Selfler’s performance or non-performance of
Seller’s covenants under this Agreement.

17.10 Entire Agreement; Amendments. The terms and provisions contained in

this Agreement and the other agreements between Seller and Southwestern expressly
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referenced herein constitute the entire Agreement between Southwestern and Seller and
shall supersede all previous communications, representations, or agreements, either
verbal or written, between Southwestern and Seller with respect to the Facility’s
generation of Capacity and Energy and this Agreement. This Agreement may be
amended, changed, modified, or altered, provided that such amendment, change,
modification, or alteration shall be in writing and signed by both Parties.

17.11 Binding Effect. This Agreement, as may be amended from time to time
pursuant to Section 17.10, shall be binding upon and inure to the benefit of the Parties’
respective successors-in-interest, legal representatives, and assigns.

17.12 Headings. Captions and headings used in the Agreement are for ease of
reference only and do not constitute a part of this Agreement.

17.13 Counterparts, This Agreement may be executed in any number of
counterparts, and each executed counterpart shall have the same force and effect as an
original instrument.

17.14 No Personal Liability. Each Party acknowledges and agrees that in no

event shall any partner, shareholder, owner, officer, director, employee, or affiliate of
either Party be personally liable to the other Party for any payments, cbligations, or
performance due under this Agreement, or any breach or failure of performance of either
Party and the sole recourse for payment or performance of the obligations hereunder
shall be against the Seller or Southwestern and each of their respective assets and not
against any other Person, except for such liability as expressly assumed by an assignee
pursuant to an assignment of this Agreement in accordance with the terms hereof.

17.15 Limitation of Damages. Except as expressly provided with respect to the

indemnity for third party claims pursuant to Section 13.4, neither Southwestern nor Seller
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shall be liable to the other or to any third party for any consequential, incidental, indirect
or special damages of any nature arising out of or connected with or resulting from the
performance or nonperformance of this Agreement including, without limitation, claims
in the nature of lost revenues, income or profits, irrespective of whether any such claims
are based upon warranty, negligence, strict liability, contract, tort (including negligence
whether of Seller, Southwestern, or others), operation of law, or otherwise. The
foregoing shall not be construed to prohibit the payment of (i) damages as authorized
pursuant to Sections 6.2(A), (ii) the forfeiture of the Completion Security authorized by
Section 6.2(B), (iii} the payment of Capacity Shortfall Damages pursuant to Section 6.3,
or (iv} Southwestern’s recovery of its permitted share of any insurance proceeds to which

it shall become entitled pursuant to Section 13.1 and the Subordinated Mortgage.
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ARTICLE 18

STEAM HOST LOSS

18.1 Loss Of Steamn Host.

(A If, either (i} for any reason other than a default thereunder by Seller,
the Phillips Steam Agreement is terminated, or (ii) for any reason other than a default
thereunder by Seller, the Phillips Steam Agreement is not extended, renewed, or
otherwise maintained beyond the Phillips Initial Term, or (iii) for any reason other than a
default thereunder by Seller, Force Majeure event, forced or scheduled outage of the
Facility, or Steam Force Majeure or Steam Delivery Reduction (but only to the extent
such Steam Force Majeure or Steam Delivery Reduction is of a duration less than twelve
{(12) months), Phillips, or its successors, or a Subsequent Steam Host shall fail to take or
pay for steam from Seller under the price, terms, and conditions required by Section 6.2
of the Phillips Steam Agreement (each of clauses (i) - (iii) constituting a Steam Loss
Event), then the provisions of this Section 18.1 shall apply.

(B) Beginning the day that Seller notifies Southwestern that a Steam Loss
Event has occurred, the provisions of this Agreement relating to Dispatch (including
Section 9.6) shall be applied as they were during Phase I.

(@] Beginning with the first Fixed O&M Payment made after a Steam
Loss Event has occurred, each Fixed O&M Payment shall be reduced to reflect the
reduction of Seller’s fixed operating and maintenance costs resulting from the elimination
or reduction of steam sales.

(D)  Beginning with the first Fixed Payment made after a Steam Loss
Event has occurred, each Fixed Payment shall be reduced by any amounts remaining in

the Steam Host Escrow Accounts, provided that no Fixed Payment shall be reduced
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below zero. On the date each such reduced Fixed Payment shall be due under Section
5.9, Seller may withdraw from the Steam Host Escrow Accounts funds equal to the
reduction in such Fixed Payment.

(E) Beginning with the first Energy Payment made after Seller notifies
Southwestern that a Steam Loss Event has occurred and notwithstanding the provisions of
Section 5.4, Southwestern shall pay Seller Energy Payments calculated for the days
occurring after such notice that are affected by the Steam Loss Event using the Net Heat
Rate instead of the Guaranteed Heat Rate.

{F) Beginning the date that Seller reasonably determines that Steam Loss
Event has occurred or will occur within three (3) months or less, Seller shall, subject to
the terms of the Phillips Steam Agreement or substitute agreement with a subsequent
Steam Host, take all reasonable actions to (i) establish another steam host at the Site
("Subsequent Steam Host"), (ii) to maintain certification as a QF, including, if deemed
reasonable, seeking waivers of the FERC’s QF certification requirements as necessary due
to the termination of steam sales and (iii) exercise all rights and remedies it may have
under the Phillips Steam Agreement to mitigate the effects of a Steam Loss Event and
collect any payments or damages due Seller with respect thereto. The Seller shall not be
obligated to enter into business arrangements with a Subsequent Steam Host on terms
less favorable to the Seller than those contained in the Steam Sales and Operating
Agreement. Notwithstanding any other provision of this Agreement, Seiler shall not be
deemed in default of its obligations under this Agreement if it fails to maintain its QF
certification as a result of a Steam Loss Event or failure of Phillips to perform under the

Phillips Steam Agreement, or to take the minimum steam thereunder necessary to enable
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the Facility to retain its QF status, except to the extent caused by a default of Seller
thereunder.

{G)  Upon Southwestern’s request, Southwestern and Seller shall,
in good faith and subject to the terms of the Phillips Steam Agreement or substitute
agreement with a Subsequent Steam Host, negotiate alternative arrangements including,
but not limited to, reconfiguration of the Facility, such reconfiguration to be funded, at
Southwestern’s sole option, with any funds remaining in the Steam Host Loss Escrow
Accounts and thereafter by Southwestern. Appropriate amendments to this Agreement
shall be made to incorporate such negotiated arrangements, provided that in no event
shall Seller be under any obligation to expose its receipt of full Capacity Payments to any
risks in addition to or greater than the risks already agreed to pursuant to this Agreement.

(H) If on the date that is three (3) years prior to the end of the
Initial Term, a Steam Loss Event shall not have occurred and thereafter, a Steam Loss
Event does occur, Southwestern may terminate this Agreement (i) with the same amount
of notice as given by Phillips, it successors, or a Subsequent Steam Host of its cessation
or permanent reduction of steam takes, and (ii) without paying the Termination Payment
required under Section 3.1, provided that any such termination shall not be effective
earlier than the end of the Initial Term.

h At any time following a Steam Loss Event that Seller is selling
steamn to a Person at a level at least averaging 628,000 pounds per hour at the price
which would be payable for such period under the Phillips Steam Agreement, this

Section 18.1 shall not apply.
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18.2 Steam Host Escrow Accounts During Initial Term.

(A) Notwithstanding the provisions of Sections 5.4 and 5.5,
Southwestern shall pay Seller for Energy delivered at the Interconnection Point in any
hour above 216 MW at a rate equal to ninety-five (95%) of Adjusted Non-Firm Energy
Cost, provided that such amount exceeds the price Southwestern would otherwise pay
Seller under Sections 5.4 and 5.5. Seller shall establish an interest bearing escrow
account in which Seller shall deposit all monies paid by Southwestern under this Section
18.2(A) less (i) the Payments that Southwestern would otherwise have made to the Seller
under Sections 5.4 and 5.5, and (ii) the income taxes of the Seller on the difference
between the monies paid by Southwestern under this Section 18.2(A) and the Payments
that Southwestern would otherwise have made to the Seller under Sections 5.4 and 5.5.
Following the date on which the balance of the escrow account {including interest)
established under this Section 18.2(A) equals ten million dollars ($10,000,000),
Southwestern shall resume paying for all Energy delivered to the Interconnection Point
pursuant to Sections 5.4 and 5.5.

(B) In addition to the escrow account established under Section
18.2(A), Seller shall establish a second interest bearing escrow account in which Seller
shall maintain a balance equal to at least fifty percent (50%) of the cumulative after tax
cash flow earned by Seller in excess of the cumulative after tax cash flow projections
contained in the Debt Base Case Proforma. At the end of each Contract Year, Seller
shall confirm to Southwestern with evidence reasonably satisfactory to Southwestern that
the balance in the account established under this Section 18.2(B) equals or exceeds fifty
percent (50%) of the cumulative after tax cash flow earned by Seller in excess of the

cumulative after tax cash flow projections contained in the Debt Base Case Proforma to
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that date. At Seller’s option, Seller may forego the annual confirmation process required
by this Section 18.2(B) provided that the balance in the account established under this
Section 18.2(B) equals or exceeds ten million dollars ($10,000,000).

(O In addition to the escrow accounts established under Section
18.2(A) and (B), Seller shall establish a third interest bearing escrow account in which
Seller shall deposit any termination fees or payments received by Seller from Phillips, or
its successors, pursuant to the Steam Sales and Operating Agreement.

(D) Whenever the combined balances of the three escrow
accounts established under this Section 18.2 exceed the sum of all Fixed Payments
Southwestern will owe Seller for the remainder of the Initial Term, Seller may withdraw
and keep funds from the Escrow accounts provided the combined balances do not fall

below the sum of all future Fixed Payments for the remainder of the Initial Term.
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IN WITNESS WHEREOQF, the Parties have executed this Agreement.

Borger Energy Associates, L.P. Southwestern Public Service Company
By: W By:
Robert D. Dickerson gt /4

Vice President

Borger Energy Associates, L.P. Southwestern Public Service Company
¢/o Quixx Corporation P.O. Box 1261

P.O. Box 12033 6th and Tyler

6th & Tyler, Suite 1510 Amarillo, Texas 79170

Amarillo, TX 79101
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ATTACHMENT A
FACILITY COMPONENTS
AND EQUIPMENT LISTING

The Facility shall include the following major components and equipment:

*

Two combustion turbine generators.

Two heat recovery steam generators, each with duct burners.
Exhaust stacks and continuous emissions monitoring equipment.
Water treatment systems.

Steam supply and condensate return systems.

Fuel supply system.

High and medium voltage electrical systems including generator step-up transformers and
auxiliary power systems.

Plant instrumentation and controls systems.

Protective relaying, metering and communications systems.



ATTACHMENT B
SITE
Schedule B-1 Facility Address
Schedule B-2 Site Description
Schedule B-3 Map
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SCHEDULE C-1
ESTABLISHMENT OF NET CAPABILITY

C.1 Pursuant to Section 2.6, at various times, a capability test shall be conducted to
determine the net capability of the Facility in accordance with the Southwestern Power Pool's
(SPP’s) “Procedures for Establishing Capability Ratings™ dated December 1994, incorporated as
Schedule C-2 of this Attachment, or its replacement procedure that may become effective from
time to time.

C.2  SPP net capability ratings will reflect the net power output that can be obtained
for the period specified on a seasonally adjusted basis with all equipment in service under
average conditions of operation. Seasonal adjustments are intended to include variations in
parameters such as ambient temperature; condenser cooling water temperature and availability;
fuel changes, quality, and availability; and steam heating loads.

C.3  Inthe event Seller provides steam to a thermal customer, if during the net
capability test, the Facility's steam sendout to Seller's thermal customer for any hour is less than
the sustained maximum steam sendout over a twelve-hour period committed by Seller to such
customer during the On-Peak Hours of the On-Peak Months and, if such reduction of steam
sendout results in a higher net capability than would have resulted without such reduction, then
the maximum Net Electrical Output of the Facility for such hours used to calculate the net

capability shall be reduced to reflect the reduction of steam sendout during such hours.
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C.4  Seller and Southwestern will mutually agree, subject to Section 2.6, on when each
net capability test will occur and shall specify the hours during which the test will be conducted.
If Seller and Southwestern cannot agree on the hours during which the test will be conducted,
Seller shall conduct the test at the time specified by Southwestern. Southwestern shall have the
right to have one or more of its representatives observe such tests. Within ten (10) days after
conducting the capability tests, Seller shall provide to Southwestern the results of such tests,
including MWh meter readings and copies of actual log sheets verifying the net output of the
Facility and a curve of the net output versus ambient temperature. Southwestern shall have the
right to independently verify the net capability test results.

C.5  Capacity Payments will be made to Seller in accordance with Section 5.2 on the
basis of the Summer Net Capability obtained under the test procedure in effect at the Combustion
Turbine Commercial Operation Date or Cogeneration Commercial Operation Date, as applicable.
If such a procedure changes over the Initial Term or any Extended Term of the Agreement,
Southwestern and Seller agree that tests to determine Net Capability will be conducted using
both the procedure in effect at the time of the Combustion Turbine Commercial Operation Date
or the Cogeneration Commercial Operation Date, as applicable, and the then current procedure.
The then current procedure will determine the Net Capability used for accreditation purposes of

the Facility within SPP.
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SCHEDULE C-2
SPP CRITERIA
PROCEDURES FOR ESTABLISHING CAPABILITY RATINGS
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2.3.5 Procedures For Establishing Capability Ratings
2.3.8.1 External Factors

Units dependent upon common systems which can restrict total cutput shall be tested
simuftanecusly.
When the total output of a metnber's system is reduced due to restrictions placed upon
the output of individual generating units through the operation of the Clean Air Act, or
similar legislation, then the total of the individual unit ratings of a member's generating
resources shall not exceed the madified system capacity.
The fuel used during testing shalf be the general type expected to be used during peak
load conditions or adjustments made to test data if an altemate fuel is used.
Net Capability is the net power output which can be obtained for the period specified on
a seasonally adjusted basis with all equipment in service under average conditions of
operation and with the equipment in an average state of maintenance. Deductions from
net capability shall not be made for equipment temperarily out of service for normal
maintenance or repairs.
The seasonal net capability shail be determined separately for each generating unitin a
power plant where the input to the prime mover aof the unit is independent of the othiers,
except that in the event multiple unit plant capability is limited by fuel limitations,
transmission limitations or other auxiliary devices of equipment, each unit shall be
assigned a rating by apportioning the combined capability ameng the units. The
seasonal net capability shall be determined as a group for common header sections of
steam plants or multiple unit hydro plants, and each unit shall be assigned a rating by
apportioning the cambined capability among the units.

2.3.6.2 Seasonaiity
The summer season ig defined by the manths June, July, August and September. The
winter seasan is defined by the months December, January and February. The
adjustments required to develop seasonal net capabilities are intended to include
seasonal variations in ambient temperature, condenser cacling water temperature and

availability, fuel ¢hanges, qualify and avattabifity, steam heating loads, reservoir levels,

2-4 December, 1984
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Southwest Powar Poal Criteria

and scheduled reservoir discharge.

b, The total seasonal net capability rating shall be that available regularly to satisfy the
daily load pattems of the member and shall be available for a minimum of four
continucus hours taking inte account possible fuel cutailments and thermal timits.

c. The seasonal net capability of each generating unit shall be based upon a set of
conditions, referred to as the "Rating Conditions™ for that unit. This set of conditions is
determined by the geographical location of the un®t, and is compaosed of three or four
factors, depending upon the type of unit. The threa factors which can affect most
generating units are: Amblent dry-bulb temperature, Ambient wet-biulb temperature and
Barometric pressure. Condensing steam turbines which obtain condenser cooling water
from a lake, river, or comparable sourca have a fourth factor: Condenser cooling water
source temperature,

d. The Rating dry-bulb and wet-bulb tempecatures shall be obtained from weather data
provided in the maost recently published American Scciety of Heating, Refrigaration, and
Alr Conditioning Engineers (ASHRAE) Eyundamentals Handbook. The handbook is
published every four years; 1889, 1983, etc., and is based an 15 years of historical
weather data where availabla. If the generating station is within 30 miles of the nearest
weather station reported in the handbook, then these temperatures wili be those for the
nearest station. For all other stations, rating temperatures shall be determined by
intecpolating between weather stations using plant latitude and longitude. Selected
pages of the "Weather Data" chagter of the handbook are reprinted in tha Appendix with
permission of ASHRAE. The steps to be used for interpolating weather data and
correcting for slevation are also presented in the Appendix.

Q. If experiance for a given unit suggests otharwise, members may optionaily use their own
site specific temperstire data if accurate hourly data is available to allow calculation of
the temperature levels as defined in the Criteria. Site specific data shall contain bath
dry-buib and wet-bulb temperatures.

{. The dey-bulb temperature for summer rating of equipment shall be taken as that which is
equalled or exceeded 1% of the total hours during the maonths of June through
September for the plant's geographical location. The wet-tulb temparature far the

2-5 December, 1594
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summer rating shall be the "mean coincident wet-bulb” temperature corresponding to
the above dry-bulb temperature. These two temperatures are listed together under the
"1%" heading in the weather data table in the Appendix.

The dry-bulby temipetature {or the winter rating shall be taken as that which is equalled or
exceeded 99% of the total hours during the months of Decambar through February far
the plant's geographical location. The wet-bulb temperature is nat significant for the
winter rating and can be disregarded. The winter dry-bulb temperature is listed under
the "99%" heading in the weather daia table in the Appendix.

Standard baromietric pressure for a plant site shail be determined for each plant
elevation by finearly interpolating the pressure table provided in the Appendix.

For those units using a fake or river as a source of condenser cooling water, the
summer standard inlet temperature is the highest water inlet temperatuce during the
hottest month of the year, averagad over the past ten years.

Ambient wet-bulb temperafure and condenser cooling water temperature are generally
not significant factors in adjusting cold weather capability of generating unifs. Shall
special situations arise in whi& these temperatures are required, reasonable estimates

for terperatures occurming caincidentally with the winter rating dey-bulb temperature as
defined in the Criteria shall be used.

2.3.5.2 Rating Adjustments
The rated net capabilily of a unit may be above or below the actual tested net
generation, as a result of adjustments for Rating Conditions,
Seasonal net capability shall not be reduced to provide regulating margin or spinning
reserve, It shall reflect operation at tha power factor lavel at which the generating
equipment is nomally expected to be operated over the daily peak load period.
Extended capability of a unit or pfant obtained through bypassing of feed-water heaters,
by utilizing other than normal steam conditions, by abrommal operation of auxiliaries in
steam plants, or by abnormal operation of combustion turbines or diesei units may be
included in the seasonal net capability if the following conditions are met; a) the
extended capability based on such conditions shall be available for a period of not less
than four continuous hours when needed and maets the other restrictions, and b)

2-6 December, 1994
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Southwest Power Pool Criteria

appropriate procedures have been established so that this capability shall be available
promptly when requested by the system operator.

d. The seasonal net capability established for nuclear units shall be determined taking into
consideration the fuel management program and any restrictions imposed by
govemnmental agencies.

e. The seasonal net capability established for hydro electric plants, including pumped
storage projects, shall be determined taking into consideration the raservoir storage
program and any restrictions imposed by govemmental agencies and shall be based on
median hydro conditions.

f. The seasonai net capability established for run-of-the-river hydroelectric piants shall be
determined using historical hydrological data on a monthly basis.

2-7 December, 1994
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ATTACHMENT D
Agency Permit/Approval
DOE Alternate Fuels Capability Certification
EPA SPCC Plan
EPA NPDES Stormwater Permit for Construction
FERC QF Status
TNRCC* PSD Permit to Construct
TNRCC Title IV Acid Rain Permit
TNRCC Title V Operating Permit
Local Building Department Building Permits
Fire Marshal Fire Safety Approval

* Indicates received as of execution date.
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ATTACHMENT E

Approval by the NMPUC as necessary under applicable New Mexico law including
NMPUC orders concerning Southwestern and its affiliates.

Certification of Agreement by PUCT under Section 2.209 of the Public Utility Regulatory
Act for purposes of allowing the recovery of the amount of Payments to Seller in
Southwestern's rates.

If Seller becomes an affiliated EWG, determinations under 15 U.S.C. § 79z-5a(k) from
state commissions having jurisdiction over Southwestern's retail rates.
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ATTACHMENT F
PRICING PROVISIONS AND RELATED SCHEDULES
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SCHEDULE F-1

CAPACITY PRICE
(in $/kW-month)

Phase |

The Phase I Capacity Price is $2.50 kW-month and is not subject to adjustment.

Phase II
Contract
Year
1 $5.06
2 $5.16
3 $5.26
4 $5.37
5 $5.48
6 $5.59
7 $5.70
8 $5.81
9 $5.93
10 $6.05
11 $6.17
12 $6.29
13 $6.42
14 $6.55
15 $6.68
16 $6.81
i7 $6.95
18 $7.09
19 $7.23
20 $7.37
21 $2.70
22-35 note 3

Notes:

1.

S.

For the purposes of applying the Phase II Capacity Prices shown above, the first Contract Year will start on the day after
the Cogeneration Commercial Operation Date.

The references in these Schedules to years beyond 25 presume that Southwestern has exercised the option for Extended
Term. If Southwestern has not exercised the option for an Extended Term, the references to years beyond 25 shall be
disregarded.

The Capacity Price for Contract Year 21 is not subject to adjustment. The Capacity Prices for Years 22 through 35 shall
be the same as the Capacity Price for Contract Year 21 escalated annually thereafter in accordance with the rate of
change in the GDPIPD index.

The Phase II Capacity Prices as shown above for Contract Years 1 through 20 are firm, subject only to a one-time
adjustment as a function of the yield of United States ten year treasury notes on the Construction Finance Closing Date
as described in this note 4. For the first Contract Year, the Capacity Price shall be the price shown above times an
interest rate adjustment factor. The interest rate adjustment factor shall be one (1) plus 7.2 times the difference of a) the
yield of United States ten year treasury notes on the Construction Finance Closing Date, expressed in percent, minus b)
6.42%. Once the Phase 11 Capacity Price for the first Contract Year has been established as described above, the Phase
II Capacity Price for Contract Years 2 through 20 shall be recalculated as the Capacity Price for the previous Contract
Year escalated annually by a fixed rate of 2.00% per year.

The cost of any necessary additions to Southwestern’s transmission system (starting from the high side of the Facility’s
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generator step-up transformers) has not been included in the Facility’s pricing. If the Transmission Adder as described
in Section 3.5(C)(4) of the Agreement is to be added to the Capacity Payments, the Transmission Adder for each month
starting with the Cogeneration Commercial Operation Date shall be computed as follows:

TA = ATP. x DSCR./12, where
TA is the Transmission Adder for the month, expressed in dollars.

ATP.  is the Annual Transmission Adder for Contract Year “C,” computed by applying the same interest rate and
amortization schedule as applies to the Senior Debt as shown in the Debt Base Case Proforma to the actual
total cost of the Southwestern Interconnection Facilities, including interest during construction, expressed in
dollars.

DSCR is the ratio of the pretax cashflow divided by the debt service payments, as shown in the Debt Base Case Proforma
for Contract Year “C.”

“C” is the Contract Year in which the TA is being computed.

If the Transmission Adder is added to the Capacity Payments, then the net book cost of the facilities referred to in Section
3.5(C)(3) shall be the actual total cost of the Southwestern Interconnection Facilities, including interest during
construction, less the amount of such costs (facility and interest during construction) recovered through Southwestern's
payment of the Transmission Adder.
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SCHEDULE F-2

FIXED O&M PRICE
(in $/kW-month)

Phase [

During Phase I, the Fixed O&M
price will be zero.

Phase II
Contract
Year
I 135 T sto406 |

The Phase II Fixed O&M Prices are expressed as of June 1, 1996 and will be escalated annually in accordance with the rate
change in the GDPIPD index.
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SCHEDULE F-3

VARIABLE O&M PRICE
(in $/MWh)

Phase I

During Phase I, the Variable
O&M price will be zero.

Phase [

Contract
Year

S

The Phase II Variable O&M Prices are expressed as of June 1, 1996 and will be escalated annually in accordance with the rate
change in the GDPIPD index.
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SCHEDULE F-4
GUARANTEED HEAT RATES
Phase 1
(in MMBtwMWH (net), Higher Heating Value)
Plant Loading As A Percentage Average Heat Rate
of Actual Capacity (MMBtwWMWH (net), HHV)
Greater Than Less Than or Equal To
0.0% 75.3% N/A
75.3% 79.8% 12.922
79.8% 82.0% 12.582
82.5% 85.4% 12.433
85.4% 88.8% 12.283
88.8% 92.1% 12.146
92.1% 95.5% 12.083
95.5% 100.0% 12.020

95.5% is base load on the combustion turbines
100% results from peak loading of the combustion turbines

Phase I1
(in MMBtu/MWH (net) Higher Heating Value)

Plant Loading As A Percentage
of Actual Capacity
Greater Than Less Than or Equal To
0.0% 67.0%
67.0% 85.0%
85.0% 87.5%
87.5% 90.0%
90.0% 92.5%
92.5% 100.0%

Average Heat Rate
(MMBtw/MWH (net), HHV)

N/A
7.000
7.075
7.150
7.229
7.300

85% output is 100% base load on the combustion turbines.
95% is 100% base load with power augmentation.

100% is 100% peak load with power augmentation.

Peak firing will be limited by Good Utility Practice.
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SCHEDULE F- 5

START-UP PRICE
(in $/start-up)

Contract
Year

u 1-35 See BeloLH

The start-up prices for normal and emergency start-ups are respectively, $750/start-up per unit and $3,000/start-up per unit based
on Fuel Price of $1.3758/MMBtu. The Start-up Prices shall be recalculated monthly in relation to the changes of the Fuel Price
from $1.3758/MMBtu.
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SCHEDULE F- 6
ADJUSTED NON-FIRM ENERGY COST

F-6.1 Definition. Adjusted Non-Firm Energy Cost (ANFEC) represents Southwestern’s adjusted average hourly avoided
energy cost as computed in accordance with PUCT Substantive Rule 23.66(g) in effect on the date of this agreement. The
ANFEC for each hour of the month will be calculated as 99% of Southwestern’s average Non-Firm Energy Cost (NFEC) for each
respective hour, in dollars per MWh.

F-6.2 Non-Firm Energy Cost. NFEC represents Southwestern’s computed average non-firm avoided energy cost for each
of the month. NFEC will be determined by Southwestern as the difference in Southwestern’s production costs with and without
the total amount of non-firm energy provided by all non-firm energy producers (i.e., QFs, renewable energy facilities) divided by
the total amount of non-firm energy provided by those producers. The formula for NFEC is as follows:

NFEC = [SPC; - SPCo] / TNFE

where:

SPC, = Southwestern’s reconstructed production costs, including purchased power expenses, for each hour, as if
all non-firm energy supplied by non-firm energy producers pursuant to PUCT Substantive
Rule 23.66(g) or its successor was generated by Southwestern or purchased from another
source;

SPCy = Southwestern’s actual production costs, including purchased power expenses (exclusive of purchased
power costs for purchases made pursuant to PUCT Substantive Rule 23.66(g) or its
successor), for each hour with all Seller’s non-firm energy avoiding Southwestern’s
production costs or other purchased power expenses; and

TNFE = total non-firm energy provided during each hour by all non-firm energy producers, including Seller,

supplying energy to Southwestern pursuant to PUCT Substantive Rule 23.66(g) or its
SUCCESSOT.
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SCHEDULE G-1
DELAY DAMAGES
COMBUSTION TURBINE COMMERCIAL OPERATION DELAY

Period Damages
per day
Less than or equal to 30 days after Proposed Combustion Turbine $10,000

Commercial Operations Date

More than 30 days after Proposed Combustion Turbine Commercial $15,000
Operations Date, less than or equal to 92 days after Proposed
Combustion Turbine Commercial Operations Date

More than 92 days after Proposed Combustion Turbine Commercial $7,500
Operations Date, less than or equal to 122 days after Proposed
Combustion Turbine Commercial Operations Date

More than 122 days after Proposed Combustion Turbine Commercial $5,000
Operations Date, less than or equal to 304 days after Proposed
Combustion Turbine Commercial Operations Date

More than 304 days after Proposed Combustion Turbine Commercial $10,000
Operations Date, less than or equal to 335 days after Proposed
Combustion Turbine Commercial Operations Date

More than 335 days after Proposed Combustion Turbine Commercial $20,000
Operations Date, less than or equal to 365 days after Proposed
Combustion Turbine Commercial Operations Date

More than 365 days after Proposed Combustion Turbine Commercial $25,000
Operations Date, less than or equal to 427 days after Proposed
Combustion Turbine Commercial Operations Date

More than 427 days after Proposed Combustion Turbine Commercial $10,000
Operations Date, less than or equal to 457 days after Proposed
Combustion Turbine Commercial Operations Date

More than 457 days after Proposed Combustion Turbine Commercial $5,000
Operations Date
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COGENERATION COMMERCIAL OPERATION DELAY

2017 TX Rate Case

Period Damages
per day

Less than or equal to 120 days after Proposed Cogeneration $5,000

Commercial Operations Date

More than 120 days after Proposed Cogeneration Commercial $10,000

Operations Date, less than or equal to 151 days after Proposed

Cogeneration Commercial Operations Date

More than 151 days after Proposed Cogeneration Commercial $20,000

Operations Date, less than or equal to 181 days after Proposed

Cogeneration Commercial Operations Date

More than 181 days after Proposed Cogeneration Commercial $25,000

Operations Date, less than or equal to 243 days after Proposed

Cogeneration Commercial Operations Date

More than 243 days after Proposed Cogeneration Commercial $10,000

Operations Date, less than or equal to 273 days after Proposed

Cogeneration Commercial Operations Date

More than 273 days after Proposed Cogeneration Commercial $5,000

Operations Date
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ATTACHMENT H
OPERATING PROCEDURES
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OPERATING PROCEDURES
PURSUANT TO POWER PURCHASE AGREEMENT
between
BORGER ENERGY ASSOCIATES, L.C.
and
SOUTHWESTERN PUBLIC SERVICE COMPANY
with respect to the
BLACKHAWK GENERATING FACILITY

These Operating Procedures, dated as of July 31, 2003, are established by agreement
of the Operating Committee representatives for Borger Energy Associates, L.P. ("BEA"),
as owner the Blackhawk Generating Station (“Facility”), and Southwestern Public
Service Company (“SPS”) in accordance with Section 9.2(B) of the Power Purchase
Agreement between BEA and SPS, dated May 23, 1997, the "PPA”. BEA and SPS may
be hereinafter referred fo individually as a “Party” and collectively as the “Parties”.

These Operating Procedures are subject to change from time to time by written mutual
agreement of the Cperating Committee representatives of the Parties. Thess Operating
Procedures are intended to be a guide on how to integrate the Facility and its electrical
output into SP&’s system and shall be consistent with the PPA. However, these
procedures are not intended to be a comprehensive summary of the PPA.

Notwithstanding anything to the contrary contained herein, the PPA referenced above
shall be the governing document should there be any conflict between these operating
procedures and the PPA,

Capitalized terms used but undefined in these Opsrating Procedures shall have the
same meaning given o such terms under the PPA.

1. Dav-to-Day Communications

Notices required by the PPA shall be provided by the Parties in accordance with the
procedures set forth in Sections 16.1, 16.2, 16.3 and 16.4 of the PPA. However, Real-
Time Communications (defined below) or routine {day-to-day) communications
concerning Facility operations or performance of the PPA and required communications
under these Operating Procedures (fogether with Real-Time Communications, "Day-to-
Day Communications”™} are exempt from notice provisions in accordance with Article
16.1 of the PPA. These Operating Procedures established between the Parties dated
as of July 31, 20083 (as the same may be amended, restated or modified from time to
fime), shall establish the method for such Day-to-Day Communications. Except as
otherwise specified in these Operating Procedures, Day-fo-Day Communications shali
he conducted by phone, followed by electronic maif or facsimile confirmation. For
purposes of these Operating Procedures, “Real-time Communications” shall (1) include
all communications between the SPS Real-time Generation Dispatch desk and the
Primary Contact or On-Duty Operator for BEA that fakes place during the Day of the
applicable slectric delivery or during periods outside of normal business hours and (2)
be conducted by recorded phone with ne electronic mail confirmation required. The
applicable contact information for each of the Parties for Day-to-Day communications is

1
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set forth in Exhibit A to these Operating Procedures. Either Parly may, by written notice
to the other Party, change the Exhibit A contact information applicable to that Party.

2. Dispatch of the Facility Turbine(s)

(AY  The Parties shall control and dispatch the Facility turbines in accordance
with the Section 3.3(B) and 9.5 of the PPA. Effective January 2002 the control and
dispatch of the Facility was transferred from the SPS System Control Center o the SPS
Real Time Generation Dispatch Desk located in Denver Colorado. The expected Non-
Dispatchable Capacity and Energy from the Facility that will be delivered to SPS
subsequent to the June 12, 1999 Cogeneration Commercial Operation Date is sixty-
seven percent {87%) of the Actual Capacity. As stated in Article 1 of the PPA, the
Minimum Load Level means the level of Non-Dispatchable Capacity and Energy during
Cogeneration Commercial Operation. SPS may dispatch the Facility between its
Minimum Load Level and Actual Capacity in accordance with Section 3.3(B). Inthe
event that the Non-Dispatchable Capacity and Energy from the Facility changes, BEA,
with the written consent of Southwestern, may revise the Non-Dispatchable Capacity
and Energy. Seller shall keep Southwestern informed of any expected short-term
changes in the Non-Dispatchable Capacity and Energy.

(B} Inthe event SPS requests BEA fo increase the Fagility output during any
hour greater than base load by mean of utilizing the Facilities peak firing or power
augmentation capabilities, BEA shall send a confirmation facsimile to the SPS Real
Time Generation Dispatch Desk requesting 8PS to acknowledge such request. SPS
shall confirm such request is valid by returning via FAX the acknowledgment facsimile
fo the BEA On-Duty Operator contract. A copy of such confirmation facsimile shall be in
the form of shown on Attachment A.

(C)  SPS shall not have the right to ask that the Facility be shut down after the
June 12, 1999 Cogeneration Commercial Cperation Date.

3. Ambient Adiustment Factor Corrections

(A)  The hourly ambient adjustment factor which is provided by BEA to SPS
each month is used in selecting the applicable Guaranteed Heat Rate for purposes of
calculating the houry energy payment pursuant to Sections 5.4 and Schedule F-4 of the
PPA.

(B) The Parties acknowledge that the hourly ambient adjustment factor
defaults to a value of 1.000000 under certain ambient conditions. In order to correct the
incorrect default ambient values to values that better represent the actual ambient
adjustment factor, the 8PS Contractual contact shall correct the ambient adjustment
value according fo the following procedures:

a) If the default ambient adjustment factor value occcurred over a
continuous period of less than five (5) hours, the hourly ambient
adjustment factor shall be calculated based on the average of four (4)
hours of valid ambient adjustment data covering the two (2) hours

2017 TX Rate Case
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before and the two (2) hours after the incorrect ambient adjustment
factor value,

i the default ambient adjustment factor value occurred over a
confinuous period of greater than five {9) hours, the hourly ambient
adjustment factor shall be calculated based on the average of six (6)
hours of valid ambient adjustment data covering the thres (3) hours
hefore and the three (3) hours after the incortect ambient adjustment
factor value,

If the ambient conditions data (i.e. dry bulb temperature, barometric
pressure, and relative humidity) is unavailable for a continuous period
of greater than five (5) hours, then the ambient conditions data for the
Borger, TX Zip Code 79007 shall be obtained from
www.weatherunderground.com. Such ambient data values shall be
inserted into the Blackhawk Capacity Calculator - the calculator which
is used to during the annual capacity tests — to obtain the applicable
hourly ambient adjustment factor.

After the Ambient adjustment factor file has been corrected pursuant to
Section 3(B) of these Operating Procedures, the SPS Contractual contact shall e-mail -
the corrected file to the BEA Primary contact.

4. Billing and Payment

A

With regard to the monthly payments specified in Article 5 of the PPA,

3PS shall submit billing invoices to BEA and SPS shall make payments to BEA in
accordance with the procedures set forth in Article 5.9 of the PPA. SPS shall provide
the billing statement to the BEA Contractual contact or its designate by facsimile within
ten (10) calendars days of the end of the month to establish the date of receipt. The
billing statement shall show the MWh's of Energy metered by the SPS Metering Devises
at the Facility, the Cogeneration Contract Capacity, as applicable, the adjustment factor
in accordance with Section 5.2(C) of the PRPA, damages for Capacity Shortfalls in.
accordance with Section 6.3 of the PPA, the monthly Seller charge assessed by SPS,
the total amount due and, upon request, any other published data reasonably pertinent
to the calculation of the payments as set forth in Section 5 of the PPA.

(C)

Unless otherwise directed by the Contractual contacts for the Parties,
informal billing questions, pursuant to paragraph (A} above, shall be directed to the
Contractual contact for the applicable Party.

5. Scheduled Maintenance

BEA shall submit annual maintenance schedules for the Facility by July 1 for the twelve
(12) month period stating January 1 for the following calendar year. At the same time
BEA shall supply g long-term maintenance schedule that will encompass the following
four (4} maintenance years. Such schedule shall be submitted to the Primary and
Contractual Contact for 8PS, and BEA shall communicate any changes to such
maintenance schedules in accordance with the procedures set forth in Section 9.3(B) of
the PPA. Changes to the maintenance schedule by BEA shall be directed to the Primary
Contact for SPS, with a copy of the electronic mail confirmation to be sentto the
Contractual contact for SPS. SPS responses to such changes shall be directed to the

3
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Primary Contact for BEA, with a copy of the electronic mail confirmation to be sent to the
Primary contact for BEA. Maintenance schedules shall include the date and hour that
the Scheduled Outage/Derating is to begin and the planned duration. in accordance with
Section 9.3(B) of the PPA no pianned maintenance shall be conducted during the On-
Peak Months except as provided in Section 9.3(B) of the PPA. The maximum annual
maintenance hours permitted for the Facility shall be 336 hours, except that 730 hours
shall be permitted for the annual period in which Major Maintenance Outage occurs,
which shall not oceur more frequently than every fifth year as provided in Section 9.3(B)
of the PPA.

6. Operations Reporting

(A)  When forced outages or partial forced outages ocour, BEA shall notify the
8PS Realtime Generation Dispatch Desk of the existence, nature, and expected
duration of the outages or partial forced outages as soon as practical, but in no event
later than one (1) hour after aryy outage or partial forced outage occurs in accordance
with Section 9.8(A) of the PPA. In the event such forced autages or partial forced
outages is expected to extend beyond the current day BEA shall immediately inform the
Primary contact for SPS of such outage. Any changes in the expected duration of the
outage or partial forced outage shall be communicated the Primary contact for SPS.

{(B) BEA shall report to the SPS Contractual contact on a monthly basis all
scheduled outages/derates that occurred during the preceding month within five (5)
working days after the end of the preceding month in accordance with Section 9.8(B) of
the PPA. Such schedule shall be reported and submitted to the SPS Contractual
contact in electronic format in the form shown on Attachment B.

(C) BEA shall maintain and keep complete Facility operating logs in
accordance with Secticn 16.6 and 16.7 of the PPA.

7. Reguired Testing

(A)  Electric Metering Testing. SPS shall inspect and test all SPS owned
Metering Devices at its own expenses and BEA shall inspect and test all installed BEA
Back-up Metering Devices at ifs own expenses in accordance with Arlicle 8.2 of the
PPA. The testing Party shall provide advance notice of such testing fo the other Party
and permit a representative of the other Party to witness and verify such inspections
and tests. Additional inspections and tests of the metering devises may be requested
by either Party as a provided in Article 8.2(B) and (D) of the PPA. If upon inspection or
testing a metering device is found to register inaccurately by more than the allowable
limits established in Section 8.3 of the PPA, the expense of such addition inspection
and testing shall be bome by the testing Party.

(B) Seasonal Capacity Testing. In accordance with Article 2.6 of the PPA a
Capacity Test shall be performed to determine the net capability of the Facility in
accordance with the procedures set forth in Attachment C of the PPA. The scheduling
and coordination of such capacity tests shall be established by communication between
the Contractual contact for BEA and the Performance Engineering contact for SPS, with
a copy of electronic mail confirmations to be sent to the Contractual contact for SPS.

4
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8.  Air Permit Emission Limit Reporfing

On a daily basis BEA shall report to the SPS Real-time Generation Dispatch Desk by
facsimile the number of hours on a 12 month rolling average of powsr augmentation
and peak firing that has used and is available, as permitted in BEA’s air emission
permit.

9. Clearances and Switching Practices

The Parlies recognize that the development of clearances and switching practices
batween the Parties as identified in Section 9.2 of the PPA for inclusion in these
operating procedures is no longer appropriate under the PPA, and that any such
practices or procedures, if applicable, should be addressed pursuant to any
transmission interconnection agreement.

The respective Operating Committee representatives for BEA and SPS have indicated
their agreement with these Operating Procedures by signing below.

Borger Energy Associates, LP Southwestern Public Service Company
’
Daafar 5,5 [ orT e
4 /- A
Dovetas B, Jou sou Karen T. Hyde

A Director, Purchased Power
-D]FECTO% sspr Madacpmgsr

Oreramiie Commprrze - Avtepin:
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CONTACT INFORMATION

Borger Energy Associates, LG (BEA):

Primary Contacts

D. J. Rogers fnarmal business hours)
Plant Manager

Marc A. Lindemann (normal business hotrs)
Assistant Plant Manager

Blackhawk Generating Facility

Quiixx Power Services, Inc,

P. 0. Box 3326, Spur 119 N. Cogen Place
Borger, TX 79007

Reaktime Communigations

GControl Room Operator:

Contraciual

Doug Johnson, General Manager
Manager, Assels and Contracts
Borger Energy Associates

Glo Quixx Corporation

Amarillo National's Plaza/Two
£00 8. Taylor, Suite 1100

Lobby Box 284

Amarilio, Texas 79101-2442

NR means non-recorrded phone.

Phona NR): (808) 274-3340
Gell: (806} 433-2716
E-mait; dirogers@beablackhawk.com

Phone (NR): (806) 274-3340
Cell: (806) 584~1653
E-malk: mlindemann@beablackhawik.com

Phone (NRY. (806) 274-3340
FAX: (806) 274-7468

Phone: {(806) 274-3340
FAX: (808) 274-7488

Phone: (NR) (808) 342-2142

Cell:

FAX: (806) 342-2198

E-mail: Douglas.B.Johnson@ue-corp.com

2017 TX Rate Case



EXHIBIT A

WP/I-4(CD)
Page 175 of 1449

Sponsors: Klein, Romer

CONTACT INFORMATION

Page 2 of 3

Southwestern Public Service Gompany (SPS):

Primary Contact

Trading Analyst (rormal business hours)
Trish Gambino

Real-fime Communlcations

Reai-time Generation Dispatch desk (24 hour coverage)

Manager: John Welch {normal husiness hours)

Contractual Contact

Donald Smith (nermal business hours)
Purchased Power Contracts

Public Service Company of Colorado
1099 18" Street, Suite 3000

Denver, CO 80202

NR mgans hon-recorded phone.

Phone (NR): 303-308-6186
FAX: 303-308-6005
E-mail: trish.gambino@xemki.com

Phonea: 303-308-6180
EAX: 303-308-6005
Phone: 303-308-7733
E-mail: john.welch@xemkt.com
Phone (NR): 303-308-6128
FAX: 303-308-6141
E-mail: donald smith@xemkt.com

2017 TX Rate Case
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EXHIBIT A
CONTACGCT INFORMATION
Page3of3
Southwestern Public Service Company (SPS) - Continued:

Electric Meter Testing

David Stephenson, Manager, Electric Mater Shop Phone (NR): 806-378-4131
(normal business hours) David.Stephenson@xceleneray.com

Performance Engineering

Ed Gonzales, Manager, Performance Engineer Phone (NR): 720-497-2062
(normal business hours) Ed.Gonzales@xcelenergy.com

NR means non-recorded phone.
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ATTACHMENT A

Borger Energy Associates, L.P.
PO Box 29
Borger, TX 79007

(806) 274-3340 Phone
(306) 274-2695 Fax

Blackhawlk Station

FAX COVER

To: Denver, Real-Time Trading Desk From: Conirol Room Operator

Fhone: 1-303-308-2892 Pages including cover: 1
Fax : 1-303-308-6005 Date:
Re:  Dispateh / Coytailment CC:  Doug Johnsen — 342-2199

Per our discussion, we acknowledge dispatch / curtailment orders

given at {hrs.) on (date),
by Real-Time Trader / Controlling System Operator
(name)
DIRECTING % Plant Capacity,
OR. net MW output level,

OR PeakFire / Power Aupmentation,
(circle one or both)

OR Return to Base Load Conditions
{circle if applicable)

Estimated time of return to normal Base Load mode of operation:
(time)

Blaclhawk Station Control Room Operator

Denver Real Time Trader / Controlling Systern Operator
(sign and return fax)

Blackhawk Siation Control Room Operator: Should fux not be returned in a timely manner,
pause change in plant owtput to call Denver Trading Desk and verify validity of orders.

2017 TX Rate Case



DATE
44172003
41172003
4/1/2003
4/1/2003
4/1/2003
4/1/2003
41172003
4/1/2003
4112003
4/1/2003
4172003
41112003
44172003
41112003
412003
4/1/2003
4/1/2003
4/1/2003
4/1/2003
412003
4/1/2003
4/1/2003
4/1/2003
4{1/2003

TIME
0:00
1.00
2:00
3.00
4.00
5:00
6:00
7:.00
8:00
8:00

10:00

11:00
12:00
13:00
14,00
15:00
16:00
17:00
18:00
18:00

20:00

21:00

22:00

23:00

BLACKHAWK UNIT 1 AND 2 DERATES

U1 Mw Derate

COCOCCODOOOO 0O

U2 Mw Derate

CO0C0C QOO0 OQCH IR O OO0
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ATTACHMENT B
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ATTACHMENT I
INSURANCE COVERAGE

[PENDING SOUTHWESTERN AND INSURANCE BROKER REVIEW]

SPECIFICATION OF INSURANCE COVERAGE

Type of Insurance Minimum Limits of Liability

Commercial General $1,000,000 combined single limit each

Liability Insurance occurrence and $2,000,000
aggregate

Comprehensive General Liability policies shall include coverage for (a) premises/operations, (b) independent
contractor, (c) products and completed operation, (d) broad form contractual liability, (¢) broad form property
damage, (f) explosion, collapse, and underground damage exclusion deletion, (g) product liability, (h) bodily
injury, all with limits as specified above.

The Commercial General Liability policies to be obtained by or on behalf of Seller shall be endorsed to the
following effect or as may be reasonably acceptable to Southwestern:

Such insurance as afforded by this policy for the benefit of Southwestern as an
additional insured shall be primary as respects any claims, losses, damages,
expenses, or liabilities and all litigation and defense obligations arising out of this
Agreement, and insured hereunder, and any insurance carried by Southwestern shall
be excess of and noncontributing with insurance afforded by this policy.

Business Auto Liability $1,000,000 combined single limit including all Owned,
Non-Owned, Hired and Leased Autos

Workers Compensation Statutory
including U.S. Long-

shore and Harbor

Workers' Act and Jones

Act, if applicable

Employers Liability $1,000,000 (each accident-each employee)
$1,000,000 (disease-each employee)

Excess Umbrella $10,000,000 (each occurrence and in

Liability the aggregate where applicable)

Builders Risk insurance or an installation floater with minimum limits equal to the completed value of the Facility
including collapse, damage resulting from faulty workmanship, materials and design, freezing, testing of
machinery or equipment, and partial occupancy, and on a sublimit basis coverage for earthquake, flood, debris
removal and loss of revenue due to an insured delay in the Facility’s commissioning.

Environmental Impairment $5,000,000 each occurrence and in the aggregate
Liability Insurance or pollution

liability coverage under the

Commercial and Excess Umbrella

Liability policies or separate

Environmental Impairment Liability

Insurance
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Watercraft or Aircraft $5,000,000 each occurrence and in the aggregate
Liability Insurance

including passenger liability

(where applicable)

Insurance Against Loss or Damage to the Facility. Seller shall maintain in effect an All Risk Property Insurance
policy(ies) commencing no later than the earlier of (i) the termination of Builder's Risk policy or (ii) the
Combustion Turbine Operation Date. Such insurance shall cover, subject to the deductible and co-insurance
limits contained in Article 13 of the Agreement, the full replacement value of all property and include:

(a) coverage for fire, flood, wind and storm, tornado, and earthquake with respect to facilities
similar in construction, location, and occupancy to the Facility, with sublimits of no less than
$10,000,000 each for flood and earthquake; and

(b) Boiler and Machinery Insurance covering all objects customarily subject to such insurance,
including boilers and turbines in an amount equal to their full replacement value.

Business Interruption, covering loss of revenues and/or the increased expense to resume operations attributable to
the Facility by reason of total or partial suspension or delay of, or interruption in, the operation of the Facility
as a result of an insured peril covered in Paragraph 8 above, to the extent available on commercially reasonable
terms. Such coverage shall be in an amount equal to not less than Seller’s reasonably expected non-operating
cash flow requirements for the next twelve (12) calendar months.

Notwithstanding any other provision of the Agreement, Seller shall not be required to have Environmental
Impairment/pollution liability insurance, and Business Interruption insurance until the Combustion Turbine
Commercial Operation Date.
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/0.0 2.
HENR. ., .&ILTON
Exgculive Yice President
SOUFPHWESTERN.
PUBLIC SERVICE COMPAMY™

A NEW CERTURY PRI COMPANY

N

FQ Eon 1281
Feb 12, 19598 Amorilla, Taxas 77470-060%
L Telrphoan §66,378.2729
: Fur 606,178.2992
Borger Encrgy Associates, L.P, i

/o Quixx Corporation
Aun: President

P.0. Box 12033

6% and Tyler, Suitc 1510
Amaniltle, TX 79101

Borger Energy Associates, LP.
¢fo L8 Pawer LLC

Attention: Clarence I, Heller
1633 Des Percs Road, Suite 308
5t. Louls, MO 63131

RE:  Contract Capacity {or Berger Project
Dear Sirs:

In the letter daied Japuary S, 1998 from Mr. Heller to Ms. Hyde, you requested that Sonthwestem Public
Service Company (“Southwestem') agree to purchase up to 230 MW from the Borger Project nuder the
Power Purchase Agresment (“PPA™) deted May 23, 1997 botween Southwestern and Borger Energy
Assaciates, L.F. ("BEAY).

Seetlon 2.6(1) of the PPA states in part:

Notwithstinding any expansiod of the Facility by Setler; in g ovent shall the Contrast
Capacity ¢xceed the approxisstely 216 MW that the Facllity is initisily designed 1o
produce, nuless Sauthwestern consents to o graater Contraet Capacity, such consentnat to
te unrcasonably withheld.

In discussions abd correspondence wi}h Mr. Sajer of your office, Southwestern has lesmed that the initisl
design of approximately 216 MW forthe Copgeneration Facility included a 5% degradation assurnption for
the facility. In ather words, the 216 MW was the minimum capacity lovel at which the Facility was
expected to operale over the contract term. BEA's detailed enginecring has shawn that this assumption was
conservative and the facility Is initially expeated fo produce 230 MW. Beeause the Facility design has not
changed and beeanse the Facility has hot been expanded, Southwestern agrees to your request o gecept 230
MW gs the Contract Capacity and agrees to purchase this Capacity and associated Energy according to the
torms of the PPA subject to (1) saﬁsfai:lery veyifieation through Capaclty Teats, (if) consistent design (ne
expansion of facility to achieve 230 MW}, and (iii) the other tenms and conditions of the PPA.

Southwestern affoms that this consenlt is given in accordance with cxisting sections 2.6 (F) of the PPA,
Sincerely,

2 LA,

ency H. Hamnilon
Execufive Vice President
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AGREEMENT
for the
PURCHASE AND SALE OF ELECTRICITY
betwesn
SOUTHWESTERN PUBLIC SERVICE COMPANY
and
SID RICHARDSON CARBON, LTD.

The parties ("Parties") to this agresment for the Purchase and Sale of
Electricity {"Agreement"} are Southwestern Public Service Company {"SPS"}, a New
Mexico corporation, and Sid Richardson Carbon, Ltd. (“Rlchardson“), a Texas limited
partnership.

BACKGROUND

SPS is a public utility in the business of generating, transmitting, and
distributing selectricity to customers within Texas, New Mexico, Oklahoma and
Kansas.

3PS currently provides electricity to Richardson’s Carbon Black Plant
{"Plant") located near Borger, Texas,

Richardson owns and operates the Plant and an electric generator and
associated equipment operating in conjunction with the Plant ("Generator").
Richardson intends to sell to SPS all of the power produced by the Generator, less
the power needed to operate the Plant and the Generator auxiliaries, The Generator
is a Qualifying Facility ("QF"}) under the Federal Energy Regulatory Commission rules
implementing the Public Utility Regulatory Policies Act of 1978,

SPS will provide standby, supplemental, and maintenance power to
Richardson at the Plant and purchase from Richardson the electricity produced ffom
the Generator in excess of the Plant and Generator auxiliaries' needs,

ACCORDINGLY, in consideration of the benefits to be realized by the Parties
as a result of this Agreement, the specific considerations set forth in this
Agreement, and the mutual promises of the Parties contained in this Agreement, the
Parties agree as follows:

L
DEFINITIONS

Section 1.01. Billing Month. The term "Billing Month" shall mean the period
of time, approximately one month in duration, between the SPS meter readings
which are taken for billing purposes.

Section 1.02. Effective Date. The term "Effective Date" shall mean August
1,2001, or the date specified in the-final order of the Public Utility Commission of
Texas ("PUCT") approving this Agreement. . ’



Section 1.03. Net Generation. The term "Net Generation" shall mean net
amount of energy generated by the Generator, less the energy consumed to operate
the Generator auxiliaries and the Plant.

Section 1.04. Meterls). The term *Meter{s)* shall mean collectively, the
Plant Meters and the QF Generation Meter, or singularly, one of these meters.

Section 1.05. Plant Meters. The term "Plant Meters” shall mean the meters
that measure the power and energy Richardson purchases from SPS for the Plant
and Generator auxiliariss.

Sectlon 1.08. QOF Generation Meter, The term "QF Generation Meter" shall
mean the meter that measures the electricity which Richardson selts to SPS from
the Generator. ’

GENERAL AGREEMENT OF THE PARTIES

Section 2.01. Purchase by SPS, Richardson agrees to sell and deliver to
SPS, and SPS agrees to purchase and receive from Richardson, all of the electricity
generated by the Generator, less the power needed to operate the Generator
auxiliaries and the Plant according to the terms and conditions of this Agreerment.
Richardson will deliver power at nominal three-phase, 80-cycle slectric energy at
approximately 69 kV up to 25,000 KW. Richardson shall control the VAR flow as
directed by SPS’s dispatcher within the operating limits of the Generator.
Richardson shall determine the actual quantity of electricity to be generated. The
quantity of Net Generation to be sold to SPS is estimated to be approximately 120
million kilowatt-hours annually.

Section 2.02, Purchase by Richardson. SPS agrees to sell and deliver to
Richardson, and Richardson agrees to purchase and receive from SPS, all power and
energy for Richardson's operations at the Plant, in excess of Richardson's
genetation, according to the terms and conditions of this Agreement. Exhibit A
contains the electric tariff for Standby, Maintenance and Suppiemental services to
be provided by SPS to Richardson. SPS agrees to provide, maintain and operate
sufficient facilities to deliver to the Plant approximately 10,000 kVA of nominal
three-phase, 60-cycle electric energy at approximately 89 kV and metered at
approximately 63 kV.

Section 2.03. Interconnection_and Maintenance, SPS currently owns,
operates and maintains electric transmission facilities and the interconnection
facilities necessary to interconnect the Plant with SPS facilities. SPS shall maintain
all of its facilities shown in Exhibit B to this Agreement during the term of this
Agreement, and SPS will only be responsible for the cost of, and perform at its
expense, minor repairs and maintenance of its 69 kV breaker located at its Industrial
Substation, which is tied to Richardson's 89 kV line from the Plant. Major rapairs to
this breaker shall include replacement of this breaker or any other single incldent
requiring repairs or maintenance costing in excess of . Richardson will
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reimburse SPS for all reasenable and necessary costs of any major repairs within 30
days of invoicing by SPS. However, if SPS estimates the repair cost of any single
incident will exceed S} sPs will give Richardson prompt notice and consult
with Richardson concerning the equipment and methods to be used in such repairs.

The "Points of Delivery" for electricity defivered under this Agreement shall
be the points where Richardson owned facilities are connected to SPS owned
facilities (exclusive of metering equipment) as shown on Exhibit B.

Section 2.04 Metering. The Meters shall measure ail electricity delivered by
either Party under this Agreement. SPS shall select, provide, install, own and
maintain the Meters. SPS shall test and calibrate the Meters in accordance with its
normal practices. If SPS determines that any one of the Meters is inaccurate, SPS
shall either restore that Meter to an accurate condition or install a new Meter.

Richardson shall have the right at any time to request SPS to test a Meter. If
SPS performs the test at Richardson's request and the results disclose that the
Meter is registering accurately within the standards established by the American
Nationa! Standards Institute, Inc. ("ANSI| Standards"), or any other standards to
which the Parties mutually agree, Richardson shall bear the expense of the tast.
The expense of all other tests shall be borne by SPS.

If any test establishes that a Meter is registering above or below the ANSI
Standards, or any other standards to which the Parties mutually agree, the readings
taken on that Meter for biling purposes since the last test or for any other period of
time to which the Parties mutually agree, which indicated the accuracy of that
Meter, shall be corrected to provide for zero error. In no event shall the period of
adjustment for a metering error axceed six (6} months.

For any period that a Meter fails to register, SPS shall assume that
consumption during that period was equivalent to consumption for a like period of
operation to be agreed upon by the Parties, during which the Meter was in service
and operating accurately, and SPS shall bill or pay Richardson accordingly. SPS
shall cause the Meters to be read in accordance with all applicable rules of the
regulatory body having jurisdiction and at intervals approximately thirty {30) days
apart.

Section 2.05. Inspection of Books and Records. Uponr reasonable notice,
duly authorized represcntatives of Richardson shall have the right to inspect SPS's
books and records directly relating to this Agreement during normal SPS business
hours.

Section 2.06. Warranties and Representation of Richardson, In order to
induce SPS$ to enter into this Agreement, Richardson warrants and represents to
SPS that Richardson (a) will use all electricity delivered to it pursuant to this
Agresment for its sole consumption, {b} will not increase its load above 12,000 kVA
without the prior written approval of SPS, {c) will provide and maintain protective
equipment compatible with SPS's protective equipment, {d} will limit future motor
sizes and motor starting conditions to a level agreed upon by the Parties, (e} will

2017 TX Rate Case
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install and maintain its wiring and electrical equipment in accordance with
specifications at least equal to those prescribed by the applicable National Electric
Safety Code of the United States Bursau of Standards and the current applicable
National Electric Code, and (f) will operate its electrical equipment in a manner that
will not reasonably interfere with SPS's service to its other customers. In the event
SPS believes Richardson's protective equipment is not compatible with SPS's
protective equipment or Richardson's electrical equipment is being operated in a
manner which is interfering with SPS's service to its other customers, SPS wili
notify Richardson of the specific details of the problem and the reasonable length of
time in which Richardson will have to correct the problem prier to being
disconnected from SPS's system. [f SPS believes an emergency exists due to the
problem {such as, but not limited to, danger to property or life), SPS may disconnéct
Richardson immediately without prior notice until such time that the problem has
been corrected. SPS shall have no liability to Richardson for disconnection or
discontinuation of electric service in accordance with this section except to the
extent SPS shall be shown to have acted in an unreasonable manner in
disconnecting or discontinuing service to Richardson.

Section 2,07,  [nstallation. Richardson shall provide a suitable place on, and
reasonable access to, Richardson's property for SPS to install all equipment
necessary for SPS to perform its obligations under this Agreement, Richardson shall
use reasonable diligence to protect all SPS equipment located on Richardson's
property. Richardson will furnish SPS with reasonable rights-of-way acceptable to
SPS for the installation, maintenance, operation, repair, replacement and removal of
SPS's equipment necessary to comply with its obligations under this Agreement.

Section 2.08. No Guarantee. Neither Party guarantees that the supply of
electricity to the other Party will be free from interruptions or fluctuations. The
Parties agree that interruptions or fluctuations of service under this Agreement shall
not constitute a breach of this Agreement, and neither Party shall be liable to the
other for damages resuiting from any interruptions or fluctuations. In the event of
interruptions to service, the Parties will restore service as soon as they can
reasonably do so.

Section 2,09. QF Status. Richardson shall maintain the Generator's status
as a QF throughout the term. Should Richardson fail to maintain such status as the
result of a final nonappealable order, it shall notify SPS and SPS may terminate this
Agreement not less than thirty {30) days following the notice given by Richardson.

Section 2,10, Security Deposit. SPS reserves the right to requirs Richardson
to make a deposit to guarantee payment for service under this Agreement as
allowed by the regulatory body having jurisdiction or other mutually agreeabie
method to prove financial capability. The amount of this deposit shall not exceed
two times the dollar amount by which Richardson's average monthly purchase of
electricity from SPS exceeds Richardson's average monthly sale of electricity to
SPS.

Section 2,11 Capacity Testing. Richardson shall perform, at their expense,
all tests, either current or as amended, required by the Southwest Power Fool {SPP},
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or other reliability organization, to meet reliability and capacity requirements. The
tests currently required are a summer net capability test, which consists of a 1.0
hour full load test, conducted once every 3 years. The test c¢riteria are currently
listed in Section 12.1 of the Southwest Power Pool Criteria, a copy of which is
attached as Exhibit D. Full load shall mean the Plant will be operated at full carbon
black production to produce the fuil load of the generator. Richardson and SPS shall
agrea on the time of the test, and SPS shall have the right to have personnel present
to witness the testing. At no time will Richardson be required to provide natural gas
as fuel for the purpose of increasing generator capacity or meeting requirements
of the capacity test,

Hl.
APPLICABLE RATES AND PAYMENT METHODS

Section 3.01. Rates, During the.time this contract is in effect, the following
rates will be in effect:

{a) For electricity generated by the Generator and sold to SPS, SPS3 shall pay
to Richardson in accordance with Sheet No. IV {which is attached as Exhibit
C) as filed with the Public Utility Commission of Texas (PUCT} as it may be
amended from time to time. The monthly administrative charge, shall be at
the same rate contained as the Standby Service Customer Charge in Exhibit
A, or any amendment thereto. If actual information is not available for

2017 TX Rate Case

payment to Richardson by the twentieth calendar day after the meter is read, .

payment shall be based on estimated information and the payment shall be
reconciled to actual information in the following month's payment. In the
event the PUCT disallows recovery by 8PS of any portion of the payments
made under this agreement, Richardson shall refund such amounts to SPS
with interest calculated at the same rate as required by SPS fue! refunds in
Texas.

(b) Richardson will pay SPS monthly for standby, maintenance, and
supplemental services in accordance with Sheet No. VA48 {which is
attached as Exhibit A), as it may be amended from time to time with

approval by the PUCT,.

If, because of poor business conditions, the Plant's electric demand and
energy usage is reduced, the minimum demand as defined on Exhibit A
{("Minimum Demand™} will be reduced subject to the following conditions:

(i Richardson shall notify SPS of the poor business conditions
and the expected continuance thereof. Inciuded in this notice shall be
six (6) consecutive months of Plant records showing the plant electric.
demand not exceeding 7,000 kW.

IC1A H-%ij
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(i} Upon completion of six {6) consecutive months of Plant
records showing such reduction in slectric demand as stipulated in
3.01(b}{i} above, the minimum demand will be reduced, beginning the
next billing period, 1o the arithmetic average demand of the six (6)
consecutive months.

{iii} The Minimum Demand shall at ail times be subject to increases
in accordance with Exhibit A.

Section 3.02, Amendment of Rates. The rates in this Agreement are subject
to the jurisdiction of the PUCT, It is provided, however, that if the rates or the
other terms and provisions in this Agreement are materially modified by the PUCT,
{or if PUCT disallows recovery by SPS of any portion of the payments made by it to
Richardson under this Agreement), a Party who is adversely affected by such
modification may terminate this Agreement upon thirty (30) days advance notice to
the other Party. .

Section 3.03. Payment. Each month the Parties shall pay each other all
amounts due pursuant to this Agreement, Such payments will be based on separate
monthly statements. Payment to the other Party under this Agreement shall be
made according to the Terms of Payment clause contained in Exhibit A or Exhibit C.

Section 3.04. Regulatory Matters. This Agreement may be modified to
comply with all published rules of service of SPS (or rules, regulations, or orders of
any regulatory body having jurisdiction} as they may be changed from time to time,

v,

TERM

Section 4.01. Term. The primary term ("Primary Term"} of this Agreement
shall begin on its Effective Dats and continue for ten (10) years. Should the PUCT
reject this Agreement, it will not become effective. Upon the expiration of the
Primary Term of this Agreement, it shall automatically extend from year to year
("Extended Term"}, unless terminated under Section 4.02.

Section 4.02. Termination, Either Party may terminate this Agreement (i} at
the end of the Primary Term by delivering to the other Party written notice of
termination not less than six {6) months prior to the end of the Primary Term, or {ii}
at any time during any Extended Term by delivering to the other Party written notice
of its intention to terminate at least six {6} months prior to the proposed date of
termination,

V.

£ORCE MAJEURE

2017 TX Rate Case



WP/I-4(CD)
Page 189 of 1449

Sponsors: Klein, Romer

Section 5.01. Defined. The phrase "force majeure” as used in this
Agreament shall mean, without limitation, an act of God, lightning, storm, fire, slide,
explosion, accident, unusual casualty, strike, lockout, labor dispute, civil
disturbance, labor slow-down, industrial disturbance, or labor trouble, embargo,
blockade, sabotage, riot, insurrection, act of the public enemy, war, breakdowns or
damage to equipment or facilities (including emergency outages of equipment or
facilities for the nurpose of making repairs to avold breakdown, damage, or
imminent danger), unavailability of equipment, fuel or energy from others, orders or
acts of military or civil authority which are complied with in good faith, or any other
cause, whether or not of the same class or kind specifically enumsrated above and
whether or not foreseen or foreseeable, which is not reascnably within the control
of the Party claiming force majeure.

Orders and acts of civil authority, as that phrase is used in this Article, shall
include, without limitation, any regulation, direction, order or request {whether valid
or invalid} made by any governmental authority or person acting for & government
agency, the act or failure or refusal to act, whether rightfully or wrongfulily done, of
any governmental agency, authority, officer, or court charged with the
interpretation, enforcement, or administration of any applicable law, rule, or
regulation, which act or failure or refusal to act effectively delays issuance of, or
denies to either Party, any permit, license, or approval reasonably necessary for the
construction, development, operation, or repair of any facility necessary for the
performance of this Agreement.

Section 5.02. Effect. If either Party is prevented, or is delayed wholly or in
part, from carrying out any of its obligations under this Agresment due to force
majeure or its effects, and if that Party gives the other Party written notice as soon
as is reasonably possible, the obligations of the Party giving the notice shall be
suspended to the extent affected by force majeure or its effects, provided that such
Party's obligations to make payments to the other Party pursuant to Article [l shall
not be suspended if {and to the extent thatl the services contemplated in Article 1l
continue to be rendered or continue to be capable of being rendered. For example,
Richardson’s payments for standby services {customer charge and demand charge)
pursuant to Section 3,01 {b) shall be suspended or, as applicable, reduced if, due to
force majeure or its effects, SPS is unable, in whole or in part, to furnish or
Richardson is unable, in whole or In part, to accept power 1o the extent
contemplated by Section 3.01 {b} and Exhibit A. The suspension of a Party's
obligations due to force majeure or its effects shall not include a Party's obligation
to make payment for sales or services provided prior 1o the claim of force majsure.
The Party claiming force majeure shall incur no liability except as set out in this
Agreement by reason of its failure to perform the obligations so suspended;
provided, however, that the disabling effects of force majeure shall be eliminated by
the affected Party as soon as and to the extent reasonably possible,

The requirement that any force majeure be remedied as soon as and to the
extent reasonably possible, shall not require the settlement of strikes, lockouts, or
other labor difficulty of the Party involved, contrary to its interests as determined by
such Party in its sole and absolute discration.
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VI
INDEMNITY

Section 6.01. Indemnity by 8PS. Richardson shail not be liable or
responsible for, and shall be saved and held harmless by SPS from and against any
and all claims and damages of every kind (including, without limitations, injury to or
death of any person or persons and for damage to or loss of property), arising out of
or attributed, directly or indirectly, to the operations or performance of SPS or SPS's
agents, employees, or subcontractors under this Agreement irrespective of the legal
theory upon which any claim or suit may be grounded.

Section 6.02. Indemnity by Richardson. SPS shall not be liable or
responsible for, and shall be saved and held harmless by Richardson from and
against any and all claims and damages of every kind (including, without limitations,
injury to or death of any person or persons and for damage to or loss of property),
arising out of or attributed, directly or indirectly, to the operations or performance of
Richardson or Richardson's agents, employees, or subcontractors under this
Agreement irrespective of the legal theory upon which any claim or suit may be
grounded,

VI
GENERAL

Section 7.01. Notice. Auny notice shall be given as soon as reasonably
possible, first by phone, followed promptly in writing. If the notice does not regard
operating conditions, emergency conditions or other urgent matters, notification by
phone will not be required. Written notice shall be given by personal delivery or
certified mail, return receipt requested or Federal Express or other courler, to the
following addresses:

Southwestern Public Service Company
Attn: Vice President, Marketing

Sixth and Tyler Streets

P. 0. Box 1261

Amarille, TX 79170

Phone Number: 806-378-2121

Fax Number: =~ 806-378-2995

Sid Richardson Carbon,bLtd.

Attn: Vice President - Manufacturing
Chase Texas Tower

201 Main Street, Suite 3000

Fort Worth, TX 76102

Phone Numbsr: 817-320-8600

Fax Number: 817-339-4394
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Any notice shall be deemed delivered on the date mailed or sent in the manner set
out above. The designation or address of the Party to be notified may be changed
at any time by delivery of notice of that change to the other Party. Written notice ;
may also be given by telecopier or telex, in which event such notice shall be deemed ‘
given when received.

Section 7.02. Cumulative Remedies., Either Party's pursuit of any remedy
available for default shall not constitute a forfeiture or waiver of any amount due by
the defaulting Party or of any damages accruing by reason of the violation of any of
the terms, provisions, and covenants of this Agreement. No waiver of any violation
shall be deemed or construed to constitute a waiver of any other violation or breach
of any of the terms, provisions, and covenants. contained In this Agreement.
Forbearance to enforce one or more of the remedies available, upon an event of
default, shall not be deemed to constitute a waiver of that default.

Section 7.03. Partial Invalidity, If a court of competent jurisdiction holds
any term, provision, covenant, or condition of this Agreement to be invalid, void, or
unenforceable, the remainder of the provisions shall remain in full force and effect,
and shall In no way be affected, impaired, or invalidated.

Section 7.04. Entire Agreement. This Agreement contfains the entire
agreement of the Parties with respect to the matters covered herein. No other oral
agreement, statement, or promise made by any Party, or to any employee, officer, .
or agent of any Party, which {s not contained in this Agreement, shall be binding or
valid. Upon the Effective date, this Agreement shall replace and supercede any prior
agreements between the parties with respect to the matters covared herein.

Section 7.05. Amendments. No amendment to this Agreement shall be
effective until reduced to writing and executed by the Parties. ’

Section 7.06. Assignment. Neither Party shall assign this Agreement, in
whole or in part, without the prior written consent of the other Party, which consent
shall not be reasonably withheld or delayed. The restrictions upon assignment shalf
not be applicable to any assignment {a) to any Affiliate or in the case of Richardson,
any person, corporation, or other entity owned or controlled directly or indirectly by
Perry B. Bass or any of his descendants, or (b} as security to a financial institution in
a financing transaction for the purpose of creating a lien, mortgage, or security
interest on property of Richardson. However, no assignment of this Agreement
shall in any way relieve the Parties of their primary responsibility for performance
under this Agreement,

Section 7,07. Successors and Assigns. Subject to the provisions of Section
7.08, this Agreement shall be binding upon and inure to the benefit of the
successors and assigns of the respective Partias to this Agreement.

Section 7.08. Governing Laws, This Agreement shall be construed in
accordance with the laws of the State of Texas,



Sagction 7.09. Captions. The captions preceding the text of each Section of
this Agreement are included only for convenience of reference and shall be
disregarded in the construction of this Agreament.

EXECUTED THIs 32 day of j«l« , 2001,

Sid Richardson Carbon, Ltd. Southwestern Public Service Company

y. SRCG.Genpar, Inc., general part:&a_
;M}@&:ﬂwf Bvl}s}.&bﬁ@é{ﬁ;&m

Title: if ff\mhfﬁ. .u./f, ‘m\mu&ﬂﬂe /d’C/ajL
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Southwestern PUBLIC SERVICE Company
. COMMISSION SCHEDULE SHEET RATE SCHEDULE NUMBER
PUCT IV-146 Amoco 710
Ungocal 7.2i

.,__Sid_BlQha.LdS.Qn_______;zag_

—Fuel Factor #5724
—Fugl Fagtor 472739 ——
Fuel Factor #8710

QUALIFYING FACILITY STANDBY SERVICE

TARIFF NUMBER __ 700B.T
CANCELLING 7008

Page 1 of 3

APPLICAEBLE: Under contract for slectric service to a Qualifying Facility ("QF") for which
the Company's sarvice is used as standby backup or maintenance service
supplied at one point. of delivery.

MONTHLY RATE: The Customar shall be charged monthly for OF STANDBY Service at
the foilowing applicable ratss based on the service voltage:

TRANSMISSION DISTRIBUTION
Standby Customer Charge ($)

Standby Demand Charge
($/nominated kW)

Standby Energy Charge
{$/kWh for Replacement Energy)

Transmission voltags lave! sarvice is service provided at a voitage of 69 kV, or
greater. Distribution voltage lavel service is service provided at a voltage less
than 89 kv,

BACKUP SERVICE: Backup Service is capacity and energy supplied by Company to
replace the Customer's generation during an unscheduled outage. The level of
Backup Demand shall be nominated annually in writing at least 30 days before the
baginning of the calendar year. |f Customer racsives Replacemant Power for 100
or more hours in a month where a scheduled outage was not planned in
accordance with the Maintenance Service section bslow, then all power and
energy delivered through the Customer Meter shall be billed in accerdance with
the standard applicable rate schedule, but the damand ratchet for future months
under the standard applicable rate scheduls shall not apply. Also, the Standby
Demand charge will not be assessed in that month.

April 24, 1993 P U Sl

Approved

Effeclive Dal
internall46.d03
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MAINTENANCE SERVICE: Maintenance Service is capacity and energy supplied by
Company to replace the Customer's self-generation during scheduled outages of
the Customner’s genaration, Scheduled outages shall be set at a time mutually
agreeable by Customer and Company, but exclusive of the months of June, July,
and August of every year. The scheduled outage shall be scheduled within only
two billing months per calendar year. Scheduled outages shall be agreed to in
writing at least 30 days prior to the beginning of the month in which the
scheduled outage is planned to take place, Customer shall be charged by
Company for Maintenance Service at the rate specified above. However, the
Supplemental Demand established in a scheduled outage period shall not be used
to determine futurs minimum Supplemental Demands.

SUPPLEMENTAL SERVICE: Supplemental Service is capacity and energy supplied by the
utility and used by the Customer in addition to the Customer's self-generation in
order to meet the Customer’s total load requirement and shall be billed in
accordance with the standard apphcable rate schedule. .

DEFINITION OF CUSTOMER METER DEMAND The Customer Meter Demand shall be
the kW determined from Company's demand meter at the Customer Meter for the
30-minute period of greatest use during the month.

DEFINITION OF MINIMUM GENERATION DEMAND: The Minimum Generation Demand
shall be the kW determined at the QF Generation Mater for the 30-minuts period
of least total generation during the month,

DEFINITION QF REPLACEMENT POWER: The Replacemant Powaer shall ba equal ta the
minimum of (a) the Customer Meter Demand, (b} the Standby Demand, or {(c}) the
remainder of the QF Generation Capability minus the Minimum Generation
Demand. The Generation Capability shall be set forth in the contract.

DEFINITION OF REPLACEMENT ENERGY: The Replacemsnt Energy shall be egual to the
energy metered at the Customer Meter, but not mors than the outage hours in a
month times the Generation Capability.

DEFINITION OF SUPPLEMENTAL DEMAND: The Supplemental Demand shall be equal to
the Customer Meter Demand minus the Replacement Power, but not fess than the
minimum demand set forth in the applicable taritf. If the Customer Meter Dgmand
minus the Replacement Power is at a lavel balow the applicable minimum demand
level, the billing standby demand shall be reduced in only that month by the
amount of demand below the applicable minimum demand level. If a Customer
Charge is collected for Supplemental Service, a separate Standby Customer
Charge shall not bs billed,

MINIMUM CTHARGE: The minimum chargas in a month shall be the sum of the Standby
Customer Charge and the Standby Demand Charge.

PRIMARY SERVICE DISCOUNT: A discount of 3 percent of customer, standby demand,
energy and power factor adjustment will be allowed when distribution voltage
level service is supplied at a line voitage of 12 kilovolts, or greater, and no
transformation is made by the Company at the Customer's location.
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FUEL COST RECOVERY: The charge per kilowatt-hour of the above rate shall be
increased by the applicable fuel cost recovery per kilowatt-hour as provided in
Tariff Number 7100,

TAX ADJUSTMENT: {(Applicable to sales inside corporate limits): Billings under this
schedule may be increased by an amount equal to the sum of the taxas payable
under federal, state and loca! sales tax acts, and of all additional taxes, fees, or
charges, {exclusive of ad valorem, state and federal income taxes) payable by the
utility and levied or assessed by any governmental authority on the public utility
services rendersd, or on the right or privilege of rendermg the service, or on any
object or event incidental to the rendition of service, as the result of any naw or
amended laws after June 30, 1965.

POWER FACTOR ADJUSTMENT: Bills computed under the above rates will be increased
$0.25 for each kvar by which the reactive demand exceeds, numerically, 0.53
times the measured kW demand, and will bo reduced $0.25 for cach kvar by
which the reactive demand is less than, numerically, 0.40 times the measured kW
demand, Reactive and measwred kW demands used for the Power Factor
Adjustment shall be measured from the Customer Meters.

TERMS OF PAYMENT: Net in 16 days after mailing date; 5§ percent added to bill after
16 days. If the sixteenth day falls on a holiday or weekend, the due date will be
the next work day.

CHARACTER OF SERVICE: Alternating current; 60 hertz, at approximately the contract
voltage.
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Section No. IV

Southwestern Sheat No. IV
PUBIIC Service RevisionNo-2

P. 0. Box 1261 Page 1 of 3
Amarillo, Texas 79170
ELECTRIC TARIFF
PURCHASE OF FIRM

ENERGY FROM QUALIFYING FACILITIES

TARIFF NUMBER

CANCELLING

2017 TX Rate Case

AVAILABILITY

This tariff is available under contract and shall apply to purchases by the Company of firm energy
received from the Customer’s Qualifying Facility which has a generating capability in excess of 100
kitowaits. Purchases of firm energy will be made in accordance with the Public Utility Commission of
Texas (“PUCT”) regulations (P.U.C. SUBST. R. 25.242). This tariff does not require or provide for any
clectric service by the Company to the Customer. The Customer may request such service from the
Company and, if required by the Company, shall enter into separate contractual agreements with the
Company in accordance with the applicable electric tariff(s). Qualifying Facility (“QF”) as used in this
tariff, means a cogeneration or small power production facility which qualifies under Title 18, Chapter 1,
Subchapter K, Part 292, Subpart B of the Code of Federal Regulations (Federal Energy Regulatory
Commission’s regulations implementing Sections 201 and 210 of the Public Utility Regulatory Policies
Act of 1978 with regard to small power production and cogeneration).

Nothing in this tariff shall limit the authority of the Company and the Customer to negotiate and agres to
a rate for any purchase, or terms or conditions relating to any purchase, which differ from the provisions
of this tariff.

PAYMENT DETERMINATION
Company will pay the customer monthly for firm energy received from the QF at the sum of the rates

below:
Demand Charge: $.)/kW/mo for the average net capacity where the average net
itv js defined as
except for

periods with scheduled maintenance, in which case the
hours of the scheduled outage shall be subtracted from
the hours in the month.

Energy Charge: '/MWh for all Net Energy.

Fuel Charge On Peak Hours:
MMBTUMWh X Net Generation On Peak (MWh) X WAHA gas

index ($/MMBTU)(see below)

PRESIDENT OF SPS
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Fuel Charge Off Peak Hours:
MMBTU/MWHh X Net Generation Off Peak (MWh) X WAHA gas
index ($MMBTU)(sce below)
Where:

On Peak Hours is defined as HE 0700 through HE 2200 Monday through Friday
except NERC holidays.

Off Peak Hours is defined as all hours except On Peak Hours. ~,

The WAHA gas index shall be the index price( $/MMBTU) quoted by Inside FERC Gas Market
report in the fssue containing the “Market Center Spot—Gas Prices” for the first day of each month in
which Gas is delivered for West Texas-WAHA In the event the Waha Index is not published for any
given month or ceases to be published, then the Parties will negotiate in good faith to establish a new
Index price, which most nearly reflects the market the West Texas WAHA Index represented.

If Custonter requests in writing, and within six months of any payment period, Company shall make
available supporting information from which the monthly calculations for payment were made.

The payments for firm energy will be made to Customer provided the PUET recognizes such
payments ag aliowable purchased energy costs to be fully recoverable under the PUCT’s regulations
(PUC SUBST. R. 25.238).

Company will assess in accordance with the PUCT’s regulations a monthly administrative charge tc
compensate for the billing and preparing the Customer’s credit statement. This charge will be
subtracted from Customer’s monthly credit statement regardless of whether Company has purchased
firm energy from the Customer’s QF during such billing period. In the event the PUCT enters an
order authorizing Company to make any change in the above administrative costs which Company
receives from the Customer, such change shall be automatically implemented as a part of this tariff.

PAYMENT

Company shall read Customer’s QF meter monthly, send a statement and make a payment on or before
the 20th calendar day after the wmeter is read; except that Customer will make arrangements with
Company to ensure that all payments to Company for electrical service will be made and are current on
or before the day of Company’s payments to Customer, The statement will show the summation of the
hourly kilowatt-hours of energy metered and delivered by the Customer’s QF, the monthly average
hourly

PRESIDENT OF SPS
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ANFEC factor, the monthly administrative cost assessment by Company, and the total credit amount
to Customer or the amount due to Company. )

CONTRACT

The sale of firm energy to the Company by Customer under this tariff requires a written contract,
The contract shall be negotiable by the Company and the Customer.

INTERCONNECTION COSTS

If the Company determines an interconnection study is necessary, the Company shall perform such
study within a reasonable period of time under reasonable terms and conditions agreed upon by the
parties. The Customer shall be responsible for the costs of such study. The interconnection study
shall determine the equipment and facilities, and the costs associated therewith, that must be
designed, purchased, installed, modified, replaced and/or removed to economically, reliably, and
safely integrate Customer’s QF info the Company’s electrical system.

PURCHASE OF FIRM
ENERGY FROM QUALIFYING FACILITIES

The Customer shall pay any interconnection costs, which are defined as the costs of connection,
switching, metering, telemetering, transmission, distribution, safety provisions, or any other costs
directly related to the installation of physical facilities necessary to permit interconnected
operations with the Customer, to the extent such costs are in excess of the corresponding costs that
the Company would have incurred if it had not engaged in interconnection operations, but instead
generated an equivalent amount of electric energy itself or purchased an equivalent amount of
electric energy from other sources, Interconnection costs do not include any costs inctuded in the
calculation of avoided costs,

PRESIDENT OF SES
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Southwest Power Pool Criteria

12.0

12.1 Rating of Generating Equipment
To provide a basis for cormparing operating margin of various entities and to assure reasonable
distribution of the margin, generating equipment shall be uniformly and consistently rated to
permit accurate planning, Procedures are hersin established for rating generating units and
establishing a system of records so that changes in capacity during the life of the equipment can
be recognized. These procedures define the framework under which the ratings are to be
established while recognizing the necessity of exercising judgment In their determination. The
terms defined and the ratings established pursuant to these procedutes shall be used for 8PP
purposes, including determining capacity margins for both planning and oberating purposes,
scheduling malntenance, and preparation of reports of other information for industry
organizations, news media, and governmental agencles. Thess ratings are not intended fo
restrict daily operating practices associated with SPP operating reserve sharing, for which more
dynamic ratings may be necessary. Each member shall test its generating equipment in
accordance with the procedures contained herein. On the basis of these tests summer and
winter net capability ratings for each generating unit and station on the member's electric system
shall be established. The summer net capabllity of each unit may be used as the winter net
capability without further testing, at the option of the member. As a minimum, each member
shall conduct tests on all its generating equipment which is designated as a part of the resource
for supplying its own peak load and minimum capacity margin requirement of this Criteria. The
seasonal net capabllities shall be furnished to SPP for all existing generating units and upon
installation of new generating units and shall be revised at other times when necessary.
Members shall annually report the seasonal net generating unit capability in conjunction with the
Department of Energy 411 Report data gathering effort,

12.1.1 Capability Test
Capabiiity Tests are required to demonstrate the claimed capability of all generating units,
During a Capability Tesf, a unit shall generate its rated net capability for a specified Test Period
following a specified Settling Period. The lsngth of these perlods s determined by the type and
size of unit. The unit will be within §% of its rated capability throughout the Settling Period. Only
minor changes in unit controls shall be made during this time as required to bring the unit into
normal, steady-state operation. The following table specifies the duration of these periods. The
reduced duration tests on the specified unit types are generally considered to be a fair and

12-1 May 2000
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Southwest Power Pool Criteria

practical demonstration of unit capability. If operating experience for a given unit suggests
otherwise, the system shall use this experlence in establishing the time periods or use the
periods in the table assoclated with large steam units.

Unit Type Settling Period Test Period
Steam > 100 MW net 2,0 hours 2.0 hours
Steam < 100 MW net 1.0 hour 1.0 hour

Ali other units 0.0 hour 1.0 hour

12.1.2 Operational Test
An Operational Test is used to demonstrate the ability of a generating unit {o be loaded fo its
rominal rating. Operational tests shall be conducted at a minimum of 80% of claimed summer
capability for a minimum of 1 hour. Any normal operating hour with the unit at or above 90% of
claimed capability may be deemed an Operational Test,

12.1.3 Frequency of Testing
Summer Capabllity Tests shall be conducted once every 3 years. If the winter capability rating is
greater than summer, winter tests shall also be conducted once every 3 years. Operational
Tests shall be conducted once every year during the summer season. New units or units
undergoing a physical or operational modification which could impact capability shall be given a
capability test,

12.1.4 Rating and Testing Conditions
Ambient conditions at the time of running capability tests shall be recorded so that appropriate
adjustments can be made when establishing seasonal capabilities. Conditions to be recorded
are; dry-bulb temperature, wet-bull temperature, barometric pressure, and condenser cooling
water Inlet temperaturs, Summer Capability Tests are o be conducted at an ambient
femperature within 10 degrees Fahrenheit of Rating dry-bulb temperature. Winter Capability
Tests are to be conducted at an ambient temperature equal to or greater than the minimum dry-
bulb temperature for winter testing and rating defined in paragraph 2.3.5.2.g.

122 May 2000
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12.1.5 Procedures For Establishing Capability Ratings
12.1.5.1 External Factors

a. Units dependent upon common systems which can restrict total output shall be tested
simultaneously.
b. When the fotal output of a member's system is reduced due to resfrictions placed upon

the oufput of individual generating units through the operation of the Clean Alr Act, or
similar legislation, then the total of the Indlvidual unit ratings of a member's generating

resources shall not exceed the modified system capacity.

c. The fuel used during testing shall be the general type expected fo be used during peak
foad condifions or adjustmenis miade fo test data if an alternate fuel Is used.
d. Net Capability is the net powar output which can be obtained for the period specified on a

seasonally adjusted basls with all equipment in service under average conditions of
operation and with the equipment in an average state of mainfenance. Deductions from
net capability shalt not be made for equipment terporarily out of service for normal

maintenance or repairs.

e, The seasonal ne’t‘ capability shall be determined separately for sach generating unitin a
power plant where the input {0 the prime mover of the unit is independent of the others,
except that in the event muitiple unit plant capability is limited by fuel fimitations,
transmission limitations or other auxiliary devices or equipment, each unit shall be
assigned a rating by apportioning the combined capability among the units. The
seasonal net capability shall be determined as a group for common header sections of
steam plants or muitiple unit hydro plants, and each unit shall be assigned a rating by
apportioning the combined capabiiity amang the units.

12.1.5.2 Seasonality

a. The summer season Is defined by the months June, July, August and September. The
winter season is defined by the months December, January and February. The
adjustments required to develop seasonal net capabiiitles. are Intended to include
seasonal variations in ambient temperature, condenser cooling water temperature and
availability, fuel changes, quality an-d availability, steam heating loads, reservoir lavels,
and scheduled reservoir discharge.

b. The total seasonal net capability rafing shaAlI be that avallable regularly to satisfy the dally
load patterns of the member and shall be available for a minlmum of four continuous

12-3 May 2000



WP/I-4(CD)

Page 204 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

Southwest Power Pool Criteria

hours taking into account possible fuel curtaifments and thermal limits,

c. The seasonal net capability of sach generating unit shall be based upon a set of
conditions, referred to as the "Rating Conditions” for that unit, This set of conditions is
determined by the geographical location of the unit, and is composed of three or four
factors, depending upon the type of unif. The three factors which can affect most

© generating uniis are; Ambient dry-bulb temperature, Amblent wet-bulb temperature and
Barometric pressure. Condensing steam turbines which obtafn condenser cooling water
from a lake, river, or comparable source have a fourth factor: Condense:r cooling water
source temperature. '

d. The Rating dry-bulb and wet-bulb temperatures shall be obtained from weather data
provided In the most recently published American Society of Heating, Refrigeration, and
Alr Conditioning Englneers (ASHRAE) Fundamantals Handbook. The handbook is
published every four vears; 1989, 1893, etc., and is basad an 15 years of historical
weather data where avallable. If the generating statlon is within 30 miles of the nearest
weather statlon reported in the handbook, then these temperatures will be those for the
nearest station. For all other stations, rating temperatures shall be determined by
interpolating between weather statfons using plant latitude and longitude. Selected
pages of the "“Weather Data" chapter of the handbook are reprinted In the Appendix with
permission of ASHRAE. The steps to be used for interpolating weather data and
carrecting for elevation are also presented in the Appendix.

e. if experlence for a given unit suggests otherwise, members may optionally uss their own
site specific temperature daia if accurate hourly data is avallable to allow calculation of
the temperature leveis as defined in the Criteria. Site specific data shall contain both dry-
bulb and wet-bulb temperatures.

f. The dry-bulb temperature for summer rating of equipment shall be taken as that which is
equaled or exceeded 1% of the total hours during the months of June through
September for the plant's geographical location. The wet-bulb tempetature for the
summer rating shall be the "mean coincident wet-bulb" temperature corresponding fo the
above dry-bulb temperature. These two temperatures are listed together under the "1%"
heading In the weather data table ih the Appendix.

g. The minimum dry-bulb temperature for winter tesfing and rating shall be taken as that
which is equaled or exceeded 99% of the total hours during the months of December
through February for the plant's geographical location. The wét-bulb temperature is not

12-4 May 2000
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significant for the winter rating and can be distegarded, The winter dry-buib temperature
s listed under the "29%" heading in the weather data table in the Appendix.

Standard barometric presstire for a plant site shall be determined for each plant elevation
by linearly inferpolating the pressure table provided in the Appendix.

Far those units using a lake ortiveras a éource of condenser coaling water, the summer
standard inlet temperature is the highest water intet temperature during the hottest month
of the year, averaged over the past ten years. )

Ambient wet-bulb temperature and condenser cooling water temperature are generally
not significant factors in adjusting cold wé_athér capabiiity of generating units.. Shall
special situatio‘né arise in Which these temperatures aré re.quired‘ regasonable estimates
for temperatures occurring coincldentally with the winter rating dry-bulb temperature as
defined in the Criteria shall be used.

12.1.5.3 Rafing Adjustments

The rated net capability of a unit may be above or below the actual {ested net generatlon
as a result of adjustments for Rating Condifions, with the exception of units with winter
season ratings greater than their summer rating. For these units, the winter season rated
net capability shall be no greater than the actual tested net generation. No rating
adjustment for amblent conditions shall be made.
Seasonal net capabiiity shalt not be reduced to provide regulating margin or spinhing
reserve, It shall reflect operation at the power factor level at which the generating
equipment is normally expacted to be operated over the dally peak load petiod.
Extended capability of a unit or plant obtained through bypassing of feed-water heaters,
by utilizing other than normal steam conditions, by abnormal operation of auxiilaries in
steam plants, or by abnormal operation of combustion turbines or diesel units may be
included in the seasonal net capability if the following conditiors are met; a) the extended
capability based on such conditions shall be avallable for a period of not less than four
coniinuous hours when needed and meets the other restrictions, and b) appropriate
procedures have been established so that this capability shall be available promptly
when requested by the system operator.
The seasonal net capability established for nuclear units shall be determined taking info
conslideration the fuel management program and any restrictions imposed by
governmental agencies.

12-5 May 2000
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e. The seasonal net capability estabiished for hydro efectric plants, including pumped
storage projects, shall be determined taking into consideration the reservoir storage
program and any restrictions irhposed by governmental agencies and shall be based on
median hydro conditions. '

f The seasonal net capability established for run-of-the-river hydroelectric plants shalfi be
determined using historical hydrolagical data on a monthly basis.

12.2 Rating of Transmission Circuits

Each SPP member shall rate transmission circuits operated at 69 kV and above in accordance

with this criteria. A transmission circuit shall consist of all elements load carrying between cirouit

breakers or the comparable switching devices. Transformers with both primary and secondary
windings ensrglzed at 69 kV or above are subfect to this criteria. All clreuit ratings shall be
computed with the system operated in its normal state (ail lines and buses in-setvics, all
breakers with normal status, all loads served from thelr normai source). The circult ratings will
be specified In "MVA" and are {aken as the minimum ratings of all of the elements in seres. The
minimurm circuit rating shall be determined as described in this criteria and members shail
maintain fransmission right-of-way to operate at this rating. However, SPP members may use
cireuit rafings higher than these minimums. Each element of a circuit shall have both a normal
and an emergency rating. For cerlain equipment, (switches, ways traps, current transformers
and circult breakers), these two ratings are identical and are defined as follows:

a. NORMAL RATING: Normal circuit ratings specify the level of power flow that facilities
can catry continuously without loss of fife to the facility involved.

b. EMERGENCY RATING: Emergency circuit ratings specify the level of power flow that a
facility can carry for the time sufficient for adjustment of {ransfer schedules, generation
dispatch, or line switching in an orderly manner with acceptable loss of life to the facility
involved.

At a minlmum, each member shall compute summer and winter seasonal ratings for each circuit

element. The summer season is defined by the months June, July, August and September.

The winter season Is defined by the months December, January, February and March. The

seasonal rating shall be based upon an ambient temperature (elther maximum or average)

developed using the methodology described in Appendix A. A member may elect to compute a

third set of seasonal ratings for the remalning months of the year {(April, May, October and

November). [f that election s not made, summer ratings shall be used for these remaining
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FIRST AMENDMENT to AGREEMENT bae;_,m’\w-!:’
for the # [§58809
PURCHASE AND SALE OF ELECTRICITY
between
SOUTHWESTERN PUBLIC SERVICE COMPANY
and
SID RICHARDSON CARBON, L.TD.

This First Amendment to Agreement for the Purchase and Sale of Electricity (this “First
Amendment”) is made and enteted into as of the /Z78F July, 2007, by and between Sid
Richardson Carbon, Ltd. (“Richardson”) and Southwestern Public Service Company
(“SP S”).

WHEREAS, Richardson and SPS entered into that certain Agreement for the Purchase
and Sale of Electricity dated as of July 30, 2001 (“Agreement”), pursuant to which Seller
agreed to seil and SPS agreed to purchase all of the eleciricity generated by the
Generator, less the power needed to operate the Generator auxiliaries and the Plant; and

WHEREAS, Richardson and SPS desire to extend the Primary Term of the Agreement to
July 31, 2021, modify the Fuel Charge, establish an advanced notification period for
maintenance outages, and include provisions for any Energy Imbalance Service charges
imposed under the proposed Scuthwest Power Pool Tariff as set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1. Capitalized terms nsed but undefined in this Fitst Amendment shall have the
meaning ascribed to such terms in the Agreement.

2. A new Section 3.05 is hereby added to the Agreement to establish an advanced
notification period for maintenance outages and responsibility for SPP EIS Charges
during certain outages of the Richardson steam generator. Section 3.05 shall hereafter
read as follows:

Section 3.05  Scheduled and Unscheduled Qutages

(&) Richardson shall provide a schedule of expected maintenance outages
for the steam generator {“Maintenance Schedule™) to SPS at least sixty {(60) Days prior to
the start of such scheduled maintenance outage during each calendar year of the Term of
this Agreement. Richardson shall furnish SPS with reasonable advance notice of any
change in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:




WP/I-4(CD)

Page 208 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

FIRST AMENDMENT to AGREEMENT bae;_,m’\w-!:’
for the # [§58809
PURCHASE AND SALE OF ELECTRICITY
between
SOUTHWESTERN PUBLIC SERVICE COMPANY
and
SID RICHARDSON CARBON, L.TD.

This First Amendment to Agreement for the Purchase and Sale of Electricity (this “First
Amendment”) is made and enteted into as of the /Z78F July, 2007, by and between Sid
Richardson Carbon, Ltd. (“Richardson”) and Southwestern Public Service Company
(“SP S”).

WHEREAS, Richardson and SPS entered into that certain Agreement for the Purchase
and Sale of Electricity dated as of July 30, 2001 (“Agreement”), pursuant to which Seller
agreed to seil and SPS agreed to purchase all of the eleciricity generated by the
Generator, less the power needed to operate the Generator auxiliaries and the Plant; and

WHEREAS, Richardson and SPS desire to extend the Primary Term of the Agreement to
July 31, 2021, modify the Fuel Charge, establish an advanced notification period for
maintenance outages, and include provisions for any Energy Imbalance Service charges
imposed under the proposed Scuthwest Power Pool Tariff as set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1. Capitalized terms nsed but undefined in this Fitst Amendment shall have the
meaning ascribed to such terms in the Agreement.

2. A new Section 3.05 is hereby added to the Agreement to establish an advanced
notification period for maintenance outages and responsibility for SPP EIS Charges
during certain outages of the Richardson steam generator. Section 3.05 shall hereafter
read as follows:

Section 3.05  Scheduled and Unscheduled Qutages

(&) Richardson shall provide a schedule of expected maintenance outages
for the steam generator {“Maintenance Schedule™) to SPS at least sixty {(60) Days prior to
the start of such scheduled maintenance outage during each calendar year of the Term of
this Agreement. Richardson shall furnish SPS with reasonable advance notice of any
change in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:
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Scheduled Outage - Expected Duration Advance Notice to SPS
(1) Less than 2 Days at least 24 hours
(2) 2to 5 Days at least 7 Days
(3) Major Overhauls (over 5 Days) at least 30 Days

(B)  Richardson shall not schedule any maintenance outages for the
steam generator, excluding outages associated with Emergencies and Forced Outages,
during any business day of an On-Peak Month without the prior written approval of SPS.
On-Peak Months shall be defined as the calendar months of May through September,

(C) Richardson shall pay to SPS the EIS Charges imposed on SPS by the
Southwest Power Pool (SPP) to the extent that such charges vesult from Richardson’s
failure to timely advise SPS of a planned unit outage as requived in this Section 3.05.
SPS shall take reasonable steps to amend its schedules for the Richardson steam
generator upon receipt of notice of a planned outage in order to minimize the EIS

Charges.

(D) In addition to any other charges provided for in the Agreement that
may be applicable, in the event of an unplanned or forced outage of the Richardson steam
generator, Richardson shall pay to SPS the SPP EIS Charges fmposed on SPS by SPP
associated with such outage for the period from the time the outage occurred until the
bottom of the second hour after the hour during which Richardson provided SPS. with
notice of such outage to the extent such charge exceeds the Energy and Fuel Charge that
SPS would have incurred without such outage. Specificatly, for each such outage,
Richardson shall pay SPS the accessed hourly SPP EIS Charge that exceeds the total of
the Bnergy and Fuel Charge payments which would have otherwise been due Richardson
for each such hour or hours. For putposes of illustration only, (i) if the EIS Charge(s)
imposed on SPS by SPP is calculated info an energy rate of $65.00 per megawait-hour
and (i) SPS’s total Energy and Fuel payment to Richardson is $60.00 per megawatt-hour
during a five (5) hour period when SPS was purchasing 50 MWh from the Richardson
steam generator, then in this example, the EIS market charge by SPS to Richardson
would be $250.00 [($65/MWh - $60/MWh) x (50 MWh)]. SPS shall take reasonable
steps to amend its schedules for the Richardson steam generator upon recsipt of timely
notice of the availability status of the Richardson steam generator in order to minimize
EIS Charges. “SPP EIS Charge(s)" shall mean the charge for energy imbalance services
provided for in Section 5.2 of Schedule AE of the Southwest Power Pool’s Open Access
Transmission TFariff, as such schedule and tariff may be on file with the Federal Energy
Regulatory Comumission and in effect from time to time.
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3. Section 4.01 is hereby amended to extend the term of the Agreement to July 31,
2021. Section 4.01 shall hereafter read as follows;

Section 4.01. Term. The primary term {"Primary Term") of this Agreement shall begin
on its Effective Date and continue through July 31, 2021. If any regulatory authority,
including but not limited to the Texas Public Utilities Commission, does not allow SPS to
recover in full the Demand Charge, Energy Charge, and the Fuel Charge payments made
to Richardson under this First Amendment, SPS shall have the right to terminate this
Agreement upon thirty (30) days advance written notice to Richardson without any
obligation or liability whatsoever to Richardson as a result of such termination except for
any paymenis due and owing to Richardson for electricity delivered to SPS prior to such
termination. Upon the expiration of the Primary Term of this Agreement, it shall
automatically extend from year to year ("Extended Term"), unless temminated under
Section 4.02.

4. Section 7.01 is hereby amended to update the names and addresses in the Notice
Section. Section 7.01 shall hereafter read as follows:

Section 7.01. Notice. Any notice shall be given as soon as reasonably possible, first by
phone, followed promptly in writing. If the notice does not regard operating conditions,
emergency conditions or other urgent matters, notification by phone will not be required.
‘Written nofice shall be given by personal delivery or certified mail, return receipt
requested or Federal Express or other courier, to the following addiesses:

For Southwestern Public Service Company

Vice President, Resource Planning and Acquisition
Xcel Energy Services Tnc.

1099 18" Street

Denver Colorado 80202

Phene 303-308-6113

Fax 303-308-6141

With a copy each to Director, Purchased Power and Manager, Structured Purchases

Director, Purchased Power
Xeel Energy Services Inc.
1099 18™ Street

Denver Colorado 80202
Phone 303-308-2748

Fax 303-308-6141

Manager, Structured Purchases
Xcel Energy Services Inc,
1099 18" Street

Denver Colorado 80202
Phone 303-308-2732

Fax 303-308-6141
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For Sid Richardson Carbon, Lid.
Herb Trulove

Vice President

201 Main Street Suite 3000

Fort Worth TX 76102

Phone: 817-390-8656

Fax: 817-390-8663

Any notice shall be deemed delivered on the date mailed or sent in the manner set out
above, The designation or address of the Party to be notified may be changed at any time
by delivery of notice of that change to the other Party., Written notice may also be given
by telecopier or telex, in which event such notice shall be deemed given when received.

5. BExhibit C is hereby amended to modify the Fuel Charge during the On-Peak and
Off-Peak periods effective January 1, 2008 through the Primary and any Extended Terms
of this Agreement.

The Fuel Charge section of Exhibit C shall hereafter read as follows:

For the period January 1, 2007 through December 31, 2007:

Fuel Charge for the On Peak Hours:
9.500 MMBTw/MWHh X Net Generation On Peak (MWh) X [JJces Index
(3/MMBTu)

Fuel Charge for the Off Peak Hours:
7.000 MMBTWMWHh X Net Generation Off Peak (MWh) X [JJiFes Index
($/MMBTu)

From January 1, 2008 through the Primary and Extended Terms:

Fuel Charge for the On Peak Hours:

MMBTwMWh X Net Generation On Peak (MWh) X 'as Tndex
($/MMBTu)

Fuel Charge for the Off Peak Hours:

MMBTw/MWh X Net Generation Off Peak (MWh) X [JCas mndex
($/MMBTu)

All other provisions of Exhibit C shall remain unchanged.

6. Counterparts. This First Amendment may be executed in any number of
counterparts, and each executed counterpast shall have the same force and effect as an
original instrument.

7. No Other Amendment. Except as expressly amended hereby, the terms and
provisions of the Agreement shall remain in full force and effect,
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EXECUTED THIS 7!/% day of July, 2007
Sid Richardson Carbon Ltd.

By: SRCG Genpar L.P., its General Partner
By: SRCG Genpar GP, L.1,&, its General Partner

meV éﬁféwéw/ fmﬁ@uﬁ%&gﬁ; ) Serviess

Sout}yﬁn Public Servi e Company
By: 7 hﬂcﬁ

aren T. Hyde

Title: Vice President, Resource Planning and Ac¢quisition
Xcel Energy Services Inc.
Acting as agent for Southwestern Public Service Company
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SECOND AMENDMENT to AGREEMENT
for the
PURCHASE AND SALE OF ELECTRICITY
between
SOUTHWESTERN PUBLIC SERVICE COMPANY
and
SID RICHARDSON CARBON, LTD.

This Second Amendment to Agreement for the Purchase and Sale of Electricity (this
“Second Amendment”) is made and entered into as of the B_*’bf February, 2015, by and
between Sid Richardson Carbon, Ltd. (“Richardson”) and Southwestern Public Service
Company (“SPS”).

WHEREAS, Richardson and SPS entered into that certain Agreement for the Purchase
and Sale of Electricity dated as of July 30, 2001 (“Agreement”), pursuant to which Seller
agreed to sell and SPS agreed to purchase all of the electricity generated by the
Generator, less the power needed to operate the Generator auxiliaries and the Plant, as

amended; and

WHEREAS, Richardson and SPS desire to amend the Agreement to reflect changes
expected to result from the commencement of the Southwest Power Pool (the “SPP”)
™ Integrated Marketplace (the “SPP Market”) that commenced on March 1, 2014,

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the
sufficiency and adequacy of which are hereby acknowledged, the Parties agree as
follows:

1. Capitalized terms used but undefined in this Second Amendment shall have the
meaning ascribed to such terms in the Agreement,

2. . Section 3.05 is hereby modified to establish an advanced notification petiod for
maintenance outages and responsibility for SPP Market Charges during certain outages of
the Generator. Section 3.05 is replaced in its entirety and shall hereafter read as follows:

Section 3.05 Scheduled and Unscheduled Outages

. (A) Richardson shall provide a schedule of expected maintenance outages
for the Generator (“Maintenance Schedule™) to SPS at least sixty (60) Days prior to the
start of such scheduled maintenance outage dwing each calendar year of the Term of this
Agreement. Richardson shall furnish SPS with reasonable advance notice of any change
in the Maintenance Schedule. Reasonable advance notice of any change in the
Maintenance Schedule is as follows: '

Scheduled Qutage — Expected Duration Advance Notice to SPS
(1) Less than 2 Days . . at least 24 hours
(2) 2to 5 Days at least 7 Days
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(3) Major Overhauls (over 5 Days) at least 30 Days

(B)  Richardson shall not schedule any maintenance outages for the
Generator, excluding outages associated with Emergencies and Forced Outages, duting
any business day of an On-Peak Month without the prior written approval of SPS. On-
Peak Months shall be defined as the calendar months of May through September.

(C) Richardson shall pay to SPS the SPP Market Charges imposed on SPS
by the SPP to the extent that such charges result from Richardson’s failure to timely
advise SPS of a planned unit outage as required in this Section 3.05. SPS shall take
reasonable steps to amend its schedules for the Generator upon receipt of notice of a
planned outage in order to minimize the SPP Market Charges.

(D) In addition to any other charges provided for in the Agreement that

" may be applicable, in the event of an unplanned or forced outage of the Generator,
Richardson shall pay to SPS the SPP Market Charges imposed on SPS by SPP associated
with such outage, The SPP Market Charges Richardson shall be required to pay shall be
for the period from the time the outage occured until the bottom of the second hour after
the hour during which Richardson provided SPS with notice of such outage. Richardson
shall only be required to pay such SPP Market Charges to the extent they exceed the
Energy and Fuel Charge that SPS would have incurred without such outage. Specifically,
for each such outage, Richardson shall pay SPS the accessed hourly SPP Market Charge
that exceeds the total of the Energy and Fuel Charge payments which would have
otherwise been due Richardson for each such hour or hours. For purposes of illustration
only, (i) if the SPP Market Charge(s) imposed on SPS by SPP is calculated into an energy
rate of $65,00 per megawatt-hour and (if) SPS’s total Energy and Fuel payment to
Richardson is $60.00 per megawatt-hour during a five (5) hour period when SPS was
purchasing 50 MWh from the Richardson steam generator, then in this exammple, the SPP
Market Charge by SPS to Richardson would be $250.00 [($65/MWh - 360/MWh) x (50
MWHh)]. SPS shall take reasonabile steps to amend its schedules for the Generator upon
receipt of timely notice of the availability status of the Generator in order to minimize
SPP Market Charges. “SPP Market Charge(s)” shall mean the settlement charges
provided for in Section 8 of Attachment AE of the Southwest Power Pool’s Open Access
Transmission Tariff, as such schedule and tariff may be on file with the Federal Energy
Regulatory Commission and in effect from time to time.

3. Counterparts. This Second Amendment may be executed in any number of
counterparts, and each executed counterpart shall have the same force and effect as an
original instrument.

4, No Other Amendment. Except as expressly amended hereby, the terms and
provisions of the Agreement shall remain in full force and effect.
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EXECUTED THIS / day of February, 2015
Sid Richardson Carbon Ltd.

By: SRCG Genpar L.P., its General Partner

By: SW.C., its General Partner
‘By: ﬁ

Title: %&/ //ﬁf/f/f/

. Southwestern Public Sg /‘V/ie’e Company
. T
By:\%‘éw/é -
~
Title: B\\(‘b e ?\,,pg)ﬁaw%\uc\ P?J\Atf\
Xecel Energy Services Inc., a¥ agent for

Southwestern Public Service Company,
a New Mexico corporation
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CONFIDENTIAL AGREEMENT

SOUTHWESTERN PUBLIC SERVICE COMPANY
AMENDED
MASTER POWER PURCHASE AND SALE AGREEMENT

This Master Power Purchase and Sale Agreement (this “Master Agreement” and
together with all Transaction Agreements, collectively, the “Agreement”) is entered into effective
as of this _& day of _C%ﬁm‘g‘, 209_‘-i(the “Effective Date™) by and between Southwestern
Public Service Company/ (“Company”), and City of Lubbock, Texas by and through its
municipally owned electric utility, Lubbock Power & Light, (“Counterparty”). Each of the
Company and Counterparty may also be referred to individually as a “Party” or collectively as the
“Parties.” Unless otherwise defined in this Master Agreement capitalized terms shall have the
" meanings set for in the Appendix “1” attached to this Master Agreement. The definitions set
forth in Appendix “1” shall apply to this Agreement. This Amended Master Agreement replaces
and supercedes the Master Agreement dated July 15, 2003.

SECYTION 1.
SCOPE OF AGREEMENT

1.1.  Scope of Agreement.

() This Master Agreement is entered into in accordance with the Company’s Rate
Schedule for Market-Based Power Sales (“Rate Schedule™), and the tetms of that Rate Schedule,
and the service agreement between the Parties entered thereunder (“Service Agreement”), apply
to this Master Agreement and any Transaction Agreements as though set forth herein and therein.
From time to time, the Parties may, but shall not be obligated to, enter into Transactions for the
sale and purchase of Power hereunder. Certain terms of specific Transactions will be set forth in
appropriate Transaction Agreements entered into in accordance with this Master Agreement.
However, the Parties are relying upon the fact that all Transaction Agreements, together with this
Master Agreement, shall constitute a single integrated agreement, and that the Parties would not
otherwise enter into any agreement to undertake a specific Transaction. In the event of any
conflict between or among the documents comprising this Agreement, the following order of
precedence shall apply: (i) written Transaction Agreement (including Confirmations), (ii) Master
Agreement, and (iii) oral Transaction Agreement. All purchases and sales between the Parties
from and after the Effective Date shall be deemed to be under the Rate Schedule, the Service
Agreement, and this Master Agreement unless expressly agreed to otherwise. The Parties
acknowledge that this Master Agreement and any Transaction Agreement governed by it shall be
subject to any filing, disclosure or notification requirements of the FERC.

(b) Company conducts its operations in a manner intended to comply with FERC
Order No. 2004, Standards of Conduct of Transmission Providers, requiring the separation of its
transmission and merchant functions. Moreover, Company’s transmission function offers
transmission service on its system in a manner intended to comply with FERC policies and
requirements relating to the provision of open-access transmission service. Accordingly,
Counterparty acknowledges that the Company’s responsibilities and obligations under the Master
Agreement and any Transaction are those of that Party's merchant function, not of its
transmission function, and that neither this Master Agreement nor any Transaction Agreement

1
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CONFIDENTIAL AGREEMENT

impose any responsibilities or obligations on that Party's transmission function. To the extent
Company obligates itself to arrange transmission on its system in connection with a Transaction,
it is understood that Company will do so in a manner consistent with the open-access
transmission tariff that is applicable to its system, and it will only communicate with its
transmission function in a manner consistent with FERC Order No. 2004 (as it may be modified
or superseded by subsequent FERC orders).

1.2. Transaction Procedures. During the term of this Agreement, the Parties
may notify each other that Power is sought or available for purchase or sale. Each Trausaction
shall be effectuated and evidenced by the Authorized Representatives of the Parties at the time
the Transaction is agreed to and shall be set forth as follows: (i) by a written Transaction
Agreement executed by the Parties, or (ii) in a telephone conversation between the Parties
whereby an offer and acceptance shall constitute an oral Transaction Agreement of the Parties
(which agreement may be subsequently set out in a Confirmation, as described below) provided
each Party may stipulate by prior notice to the other Party that all Ttansactions or particular types
of Transactions (e.g., having a certain duration or above a certain price) shall be effectuated and
formed only by means of procedure (i) above. Long-term Transactions (i.e., having a duration of
greater that a year) must be evidenced by a written Transaction Agreement. The specific terms to
be established by the Parties for each Transaction in a Transaction Agreement shall include the
Buyer and Seller, the nature of the Power to be provided (i.e., capacity, energy, or both), the

- Period of Delivery, the Contract Price, the Delivery Point, the Contract Quantity, whether the
Transaction is Firm or Non-Firm, Scheduling, and such other terms as the Parties shall agree
upon. The Seller may confirm a telephonic Transaction by forwarding to the Buyer a
Confirmation, which shall be executed by the Buyer (with any objections noted thereon) and
returned io the Seller within two (2) Business Days of Buyer’s receipt of it or else be deemed
correct as sent, absent manifest error. Failure by the Seller to send a Confirmation shall not
invalidate any Transaction agreed to by the Parties. The Parties agree not to contest or assert any
defense to the validity or enforceability of telephonic Transactions entered into in accordance
with this Master Agreement under laws relating to whether cerfain agreements are to be in
writing or signed by the Party to be bound, or the authority of any employee of the Party to enter
into a Transaction. Each Party consents to the recording of its representatives’ telephons
conversations without any further notice. All recordings may be introduced into evidence and
used to prove oral agreements between the Parties permitted by this Section 1.2.

13. Term of Agreement. The Parties intend that the term of this Master
Agreement commence on the Effective Date and continue until terminated by either Party upon
thirty (30) days prior written notice; provided, however, that this Master Agreement shall remain
in effect with respect to any Transaction(s) entered into prior to the effective date of the
termination until both Parties have fulfilled all their obligations with respect to such
Transaction(s).

14. Regulatory Approval. The Parties acknowledge that under current FERC
policy, neither Company nor Counterparty are required to file this Master Agreement with the
FERC for its approval. In the event that FERC changes its policy, Compary may file their
Master Agreement with the FERC, and the Counterparty shall not oppose such filing.
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SECTION 2.
REPRESENTATIONS AND WARRANTIES

2.1. On the Effective Date and the date of entering into each Transaction, each
Party represents and warrants to the other Party that: (i) it is duly organized, validly existing and
in good standing under the Laws of the jurisdiction of its formation and is qualified to conduct its
business in each jurisdiction in which a Transaction will be performed by it, (i) it has all
regulatory authorizations necessary for it to legally perform its obligations under this Master
Agreement and each Transaction, other than FERC acceptance of this Master Agreement as
described in Section 1.4 above, (iii) the execution, delivery and performance of this Master
Agreement and each Transaction are within its powers, have been duly anthorized by all
necessary action and do not violate any of the terms and conditions in its governing documents,
any contracts to which it is a party, or any Law applicable to it, (iv) this Master Agreement and
each Transaction when entered info in accordance with this Master Agreement constitutes its
legally valid and binding obligation enforceable against it in accordance with its terms, subject to
any Equitable Defenses, (v} there are no Bankruptcy Proceedings pending or being contemplated
by it or, to its knowledge, threatened against it, (vi) thete are no Legal Proceedings that
materially adversely affect its ability to perform its obligations under this Master Agreement and
each Transaction, and (vii) it has knowledge and experience in financial matters and the electric
industry that enable it to evaluate the merits and risks of entering into this Master Agreement and
each Transaction.

SECTION 3.
OBLIGATIONS AND DELIVERIES

3.1.  Seller’s and Buyer’s Obligations. Subject to the terms of this Master
Agreement and any applicable Transaction Agreement, Seller, with respect to each Transaction,
shall sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to
be received, at the Delivery Point the Contract Quantity, and Buyer shall pay Seller the Contract
Price. Seller shall be responsible for any cosfs or charges imposed on or associated with the
delivery of the Contract Quantity up to the Delivery Point.” Buyer shall be.responsible for any
costs or charges imposed on or associated with the Contract Quantity at and from the Delivery
Point.

3.2. Transmission and Scheduling. Seller shall arrange and be responsible
for any necessary transmission service to the Delivery Point and shall Schedule or arrange for
Scheduling services with its Transmission Providers to deliver the Power to the Delivery Point.
Buyer shall arrange and be responsible for fransmission service at and from the Delivery Point
and shall Schedule or arrange for Scheduling services with its Transmission Providers to receive
the Power at the Delivery Point. Each Party shall designate Authorized Representatives to effect
the Scheduling of the Contract Quantity of Power.

3.3. Title, Risk of Loss and Indemnity. Seller warrants that it will deliver to
Buyer the Contract Quantity free and clear of all liens, claims, and encumbrances arising prior to

3
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the Delivery Point. Title to and risk of loss related to the Contract Quantity shall transfer from
Seller to Buyer at the Delivery Point. Notwithstanding any limitation or exclusion prescribed by
Section 5.1 or any other provision of this Agreement, each Party shall indemnify and hold
harmless the other Party, its directors, officers, employees, agents, and contractors for, against,
and from any and all Claims, for personal injury (including mental anguish), death, or damage to
the property of any third party(s) arising from or out of any event, circumstancs, act, or incident
first occurring or existing during the period when title to the Power is vested in the indemnitor;
provided, however, the obligations prescribed by this sentence shall not apply to the extent such
Claims are determined to be attributable to the negligence, gross negligence, willful misconduct,
or strict liability in tort of the indemnmitee, its directors, officers, employees, agents and/or
contractors, if any (it being the intent of the Parties that the indemnitee shall be entitled to
comparative indemnification for such Claims).

34. Force Majeure. I either Party is rendered unable by Force Majeure to
carry out, in whole or part, its obligations with respect to a Transaction and such Party gives
notice and full details of the event to the other Party as soon as practicable after the occurrence of
the event, then the obligations of the Party affected by the event {(other than the obligation to
make payments then due or becoming due with respect to performance prior to the event) shall be
suspended to for such period as is necessary for the Party claiming Force Majeure, using all
reasonable dispatch, to remedy either the event of Force Majeure or the effects thereof so as to be
able to resume performed; provided, however, that this provision shall not require Seller to
deliver, or Buyer to receive, Power at points other than the Delivery Point.

3.5. [Failure to Deliver/Receive in Firm Transactions. (a) Unless excused by

Force Majeure in accordance with Section 3.4 or Buyer's failure to perform any material
obligation under this Agreement, if Seller fails to deliver all or part of the Contract Quantity
pursuant to a Firm Transaction that Buyer has Scheduled, Seller shall pay Buyer, on the date
payment would otherwise be due to Seller, an amount for each MWh of such deficiency equal to
the positive difference, if any, obtained by subtracting the Contract Price from the Replacement
Price. "Replacement Price” means the price at which Buyer, acting in a commercially reasonable
manner, purchases substitute Power not delivered by Seller (plus any (i) Costs (as the term
“Cost” is defined in Section 4.2) reasonably incurred by Buyer in purchasing the substitute
Power, and (ii) additional transmission charges incurred by Buyer to the Delivery Point or, absent
a purchase, the market price for such quantity at such Delivery Point as deterrnined by Buyer in a
commercially reasonable manner. For purposes of determining Buyer's Replacement Price and
its duty to mitigate damages under Section 5.2, Buyer shall not be required to use or change its
use of its owned or controlled assets or market positions to minimize Seller's liability.

(b)  Unless excused by Force Majeure in accordance with Section 3.4 or
Seller's failure to perform any material obligation under this Agreement, if Buyer fails fo receive
(i) the minimum requirement of the Contract Quantity, if any, as required to be received pursuant
to a Firm Transaction or (ii) amounts of Power that the Parties agreed to Schedule pursuant to a
Firm Transaction, Buyer shall pay Seller, on the date payment would otherwise be due, an
amount for each MWh of such deficiency equal to the positive difference, if any, obtained by
subtracting the Sales Price from the Contract Price. "Sales Price” means the price at which
Seller, acting in a2 commercially reasonable manner, resells the Power not received by Buyer
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(plus any (i) Costs (as the term “Cost” is defined in Section 4.2) reasonably incurred by Seller in
selling such minimum requirement, and (ii) additional transmission charges incurred by Seller)
or, absent a resale, the market price for such quantity at the Delivery Point as determined by
Seller in a commercially reasonable manner. For purposes of determining Seller's Sales Price
and its duty to mitigate damages under Section 5.2, Seller shall not be required to use or change
its use of its owned or controlled assets or market positions to minimize Buyer's liability.

(¢) Notwithstanding the requirements and obligations specified in this
Section 3.5, the Parties in a written Transaction Agreement may agree to alternative
arrangements that would apply in the event of a Seller's failure to deliver or a Buyer's failure to
accept the Contract Quantity or any portion thereof.

3.6. Failure to Deliver/Receive Non-Firm Transactions. A Pariy may be

‘excused from delivering or receiving the Contract Quantity, in whole or in part, in a Non-Firm
Transaction for any reason without liability,

3.7  Exclusive Remedy. Except as may be provided in a Transaction
Agreement, the applicable remedy prescribed by Section 3.5 shall be the sole and exclusive
remedy for a Party's failure to deliver or receive the Contract Quantity referenced therein.

SECTION 4.
DEFAULTS AND REMEDIES

4.1. Eveats of Default. An "Event of Default" shall mean with respect to a
Party ("Defaulting Party"): (i) the failure to make, when due, any payment required pursuant to
this Agreement if such failure is not remedied within five (5) Business Days after written notice
of such failure is received by the Defaulting Party from the other Party ("Non-Defaulting Party™)
and provided the payment is not the subject of a good faith dispute as described in Section 6, (ii)
any representation or warranty made by the Defaulting Party in Section 2. shall at any time prove
to be false or misleading in any material respect, (iif) the failure to perform any material covenant
set forth in this Agreement (other than the events that are otherwise specifically covered in this
Section 4.1 as a separate Event of Default or its obligations to deliver or reccive Power the
exclusive remedy for which is provided in Section 3) or any Transaction Agreement, and such
failure is not excused by Force Majeure in accordance with Section 3.4 or cured within five (5)
Business Days after written notice thereof is received by the Defaulting Party, (iv) the Defaulting
Party shall be subject to a Bankruptcy Proceeding, or (v) Adequate Assurance of Performance is
not provided in accordance with Section 4.4.

4.2. Remedies upen an Event of Default (a) If an Event of Default occurs at
any time during the term of this Agreement, the Non-Defaulting Party may, for so long as the
Event of Default is continuing, (i) establish a date (which date shall be between 2 and 20
Business Days after the Non-Defaulting Party delivers notice) ("Early Termination Date") on
which (x) if the Event of Default arises under clauses (i) or (iii) of Section 4.1, the Transaction{s)
underlying or giving rise to such Event of Default shall terminate (each a "Terminated
Transaction”) or (y) if the Event of Default arises under clauses (ii), (iv), or (v) of Section 4.1, all
Transactions shall terminate, and (i) withhold any payments due in respect of the Terminated
Transaction(s). If an Early Termination Date has been designated, the Non-Defaulting Party
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shall in good faith calculate its Gains, Losses, and Costs resulting from the tenmination of the
Terminated Transaction(s). The Gains and Losses shall be determined by comparing the value of
the remaining term, Contract Quantities and Contract Prices under each Terminated Transaction
had it not been terminated to the equivalent quantities and relevant market prices for the
remaining tetm either quoted by a bona fide third-party offer or which are reasonably expected to
be available in the market under a replacement contract for each Terminated Transaction. To
ascertain the market prices of a replacement contract, the Non-Defaulting Party may consider,
among other valuations, any or all of the settlement prices of NYMEX Power futures contracts,
quotations from leading dealers in energy swap contracts, and other bona fide third-party offers,
all adjusted for the length of the remaining term and differences in transmission. It is expressly
agreed that a Non-Defaulting Party shall not be required to enter into replacement transactions in
order to determine the amount due under Section 4.2. The Non-Defaulting Party shall aggregate
such Gains and Losses, and all associated Costs with respect to all Terminated Transaction(s)
into a single net amount if the Non-Defaulting Party's (i) aggregate Losses and Costs exceed (ii)
its aggregate Gains, the Defaulting Party shall, within five (5) Business Days of receipt of written
demand, pay the difference between (i) and (i) the (“Termination Payment”) to the Non-
Defaulting Party, which Termination Payment shall bear interest at the Interest Rate from the
Barly Termination Date until paid. If the Non-Defaulting Party’s (i) aggregate Gains equal or
exceed (ii) the sum of its aggregate Losses and Costs, the Termination Payment shall be zero, and
the Defaulting Party may not claim that it should be owed the difference between (i) and (ii).

(®)  As used in this Agreement with respect to each Party: (i) "Costs" shall
mean, with respect to a Party, brokerage fees, commissions, and other similar transaction costs
and expenses reasonably incurred by such Party either in terminating any arrangement pursuant
to which it has hedged its obligations or entering into new arrangements which replace a
Terminated Transaction, and attoreys' fees, if any, incurred in connection with enforcing its
rights under this Agreement; (if) "Gains" shall mean, with respect to a Party, an amount equal to
the present value of the economic benefit (exclusive of Costs), if any, to it resulting from the
termination of its obligations with respect to a Terminated Transaction, determined in a
commercially reasonable manner; and (iii) "Losses” shall mean, with respect to a Party, an
amount equal to the present value of the economic loss (exclusive of Costs), if any, to it resulting
from the termination of its obligations with respect to a Terminated Transaction, determined in a
commercially reasonable manner. At the time for payment of any amount due under this
Section 4.2, each Party shall pay to the other Party all additional amounts payable by it pursuant
to this Agreement (¢.g., amounts owed for services provided prior to termination), but all such
amounts shall be netted and aggregated with any Termination Payment payable hereunder.

(©  Notwithstanding any other provision of this Agreement, if Buyer or Seller
fails to pay to the other Party any amounts when due and such faiture is not cured within five (5)
Business days following the delinquent Party's receipt of written notice describing such
nonpayment in reasonable detail, the Non-Defaulting Party may, regardless of whether it elects to
exercise its remedies under Section 4.2(a), (i) suspend performance of any or all of its obligations
related to any Transactions until such amounts plus interest at the Interest Rate have been paid
and/or (ii) exercise any remedy available at Law to enforce payment of such amount plus interest
at the Interest Rate; provided, however, if the non-paying Party, in good faith, shall dispute the
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amount of any such billing or part thereof and shall pay such amounts as it concedes to be
correct, no suspension shall be permitted.

43. Other Events. Unless the Parties agree otherwise in a Tramsaction
Agreement, in the event Buyer or Seller is regulated by a federal, state, or local regulatory body,
and such body shall either disallow all or any portion of any costs incurred or yet to be incurred
by Buyer through a purchase or through its setiing of rates atiribute costs to a sale made by Seller
under any provision of this Agreement, such action shall not operate to excuse Buyer or Seller
from performance of any obligation nor shall such action give rise to any right of Buyer or Seller
to any refund or retroactive adjustment of the Contract Price provided in any Transaction.
Notwithstanding the foregoing, if a Party's activities hereunder become subject to regulation of
any kind whatsoever under any Law fo a greater or different extent than that existing on the
Effective Date and such regulation renders this Agreement illegal or unenforceable in its entirety,
the Parties shall, through their duly authorized representatives, convene to discuss and assess in
good faith appropriate modifications io or restructuring of this Agreement so that it is no longer
rendered illegal or unenforceable; provided, however, if despite such good faith efforts the
Agreement cannot be so modified or restructured, either Party shall have the right to declare an
Early Termination Date effective as of the date this Agreement becomes illegal or unenforceable
and no Termination Payment shall be owing to either Party.

44. Credit Assurances.

(a)  If either party ("X") has reasonable grounds for insecurity regarding the
performance of any obligation under this Contract (whether or not then due) by the other party
("Y") (including, without limitation, the occurrence of a material change in the creditworthiness
of Y), X may demand Adequate Assurance of Performance in an amount determined by X in a
commercially reasonable manner. To the extent permitted by law, Y may provide such
assurances through one of the following means: (i) by posting an irrevocable letter of credit
(from a bank or financial institution and in a format reasonably acceptable to the oblige Party);
(ii) by prepayment; or (iii) other mutually agreed means. In the event that Y fails to provide
Adequate Assurance of Performance reasonably acceptable to X within three (3) Business Days
following Y's receipt of such demand, an Event of Default under Section 4.1 will be deemed to
have occurred and X will be eatitled fo the remedies set forth in Section 4.2 of this Master
Agreement.

SECTION 5
LIMITATIONS; DUTY TO MITIGATE

. 5.1. Limitation of Remedies, Liability and Damages. THE PARTIES
CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES

PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.
FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE
OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES
SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL
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BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF
DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S 1IABILITY SHALL
BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. EXCEPT FOR
CLAIMS FOR INDEMNIFICATION UNDER SECTION 3.3, EACH TO WHICH THE
PROVISIONS OF THIS SECTION 5.1 SHALL NOT APPLY, NEITHER PARTY SHALL BE
LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY
STATUTE, IN TORT OR CONTRACT, OR OTHERWISE. IT IS THE INTENT OF THE
PARTIES THAT THE LIMITATIONS. HEREIN IMPOSED ON REMEDIES AND THE
MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES
RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER
SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.
TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT
OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY
IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE
APPROXIMATION OF THE HARM OR LOSS.

5.2. Duty to Mitigate, Each Party agrees that it has a duty to mitigate damages
and covenants that it will use commercially reasonable efforts to minimize any damages it may
incur as a result of the other Party’s performance or non-performance of this Agreement.

5.3. Disclaimer of Warranties. EXCEPT AS EXPRESSLY SET FORTH
HEREIN, SELLER EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR
WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING, WITHOUT
LIMITATION, ANY REPRESENTATION OR WARRANTY WITH RESPECT TO
CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR
ANY PARTICULAR PURPOSE.

SECTION 6.
BILLING; PAYMENT

6.1. Billing and Payment,
(2) Seller shall render to Buyer (by regular mail, facsimile or other acceptable

means pursuant to Section 8.3) for each calendar month during which purchases/sales are made,
a statement setting forth the total quantity of Power that was Scheduled or that Buyer was
obligated to purchase and any other charges due Seller, including Demand Charges or payments
or credits between the Parties pursuant to Section 3.5, under this Agreement during the preceding
month and the amounts due to Seller from Buyer therefore. Billing and payment will be based on
Scheduled hourly quantities (with such amount adjusted as appropriate for curtailments that are
allowable under a Transaction Agreement). On or before fifteen (15) days after receipt of
Seller’s statement or if such day is not a Business Day, the immediately following Business Day,
Buyer shall pay, by wire transfer or as otherwise agreed between the parties, the amount set forth
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on such statement to the payment address provided in Exhibit “A” appended to this Master
Agreement. Overdue payments shall accrue interest from, and including, the due date to, but
excluding, the date of payment at the Interest Rate.

(b) If Buyer disputes a statement, Buyer shall (i) provide a written explanation of
the basis for the dispute and (ii) pay to Seller the portion of such statement conceded to be
correct , as required per Section 6.1(a) above, and (iii) if total net amounts in dispute exceed
$100,000 and if so requested by Seller, deposit the disputed amount(s) into an interest-bearing
escrow account (“Account”) at a national bank with which neither Buyer nor Seller has any
banking relationship. All amounts in the Account shall be deemed owned by Seller and Seller
shall be entitled to all interest earned thereon, provide that (A) Seller and Buyer shall have joint
signature control over the Account, and (B) Buyer shall take such actions as may be required to
grant to Seller a first and sole perfected security interest in the Account to secure such amount(s)
as may be found to be owing to Seller upon resolution of the dispute. If any amount disputed
by Buyer is determined to be due to Seller, it shall be paid within ten (10) days of such
determination, along with interest accrued at the Interest Rate from the date such payment was
originally due to the date paid.

6.2. Mandatory Netting/Setoff. On or before the tenth (10™) calendar day of
cach month the Parties shall communicate by telephone to determine whether the netting and
setoff provisions of this Section 6.2 are applicable to the payments to be made with respect to
such month. Any amounts (other than amounts disputed in good faith) owed by the Parties under
this Agreement shall be aggregated and the Parties shall discharge their obligations to pay
through netting, in which case the Party, if any, owing the greater aggregate amount shall pay to
the other Party the difference between the amounts owed. Each Party reserves to itself all rights,
setoffs, counterclaims, and other remedies and defenses consistent with Section 4 (fo the extent
not expressly herein waived or denied) which such Party has or may be entitled to arising from or
out of this Agreement. All outstanding Transactions and the obligations to make payment in
connection therewith or under this Agreement (including any damages that may be determined
and owed in accordance with Section 3.5 and Section 4) may be offset against each other, set off,
or recouped there from. A Party's failure to net, offset, setoff, or recoup such obligations shall
not alter, waive, or otherwise affect such Party's right to payment under this Agteement.

6.3. Audif. -Each Party (and its representative(s)) has the right, at its sole
expense and during normal working hours, to examine the records of the other Party to the extent
reasonably mecessary to verify the accuracy of any statement, charge, or computation made
pursuant to this Agreement. H requested, a Party shall provide to the other Party statements
evidencing the quantities of Power delivered at the Delivery Point. If any such examination
reveals any inaccuracy in any statement, the necessary adjustments with such statement and the
payments thereof will be promptly made and shall bear interest calculated at the Interest Rate
from the date the overpayment or underpayment was made until paid; provided, however, that no
adjustment for any statement or payment will be made unless objection to the accuracy thereof
was made prior to the lapse of four (4) years from the rendition thercof.

SECTION 7.
TAXES
9
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7.1. Taxes. Unless otherwise specified Seller shall pay or cause to be paid all
taxes imposed by any governmental authority ("Tazes") on or with respect to a Transaction
arising prior to the Delivery Point. Buyer shall pay or cause fo be paid all Taxes on or with
respect {0 a Transaction at and from the Delivery Point (other than ad valorem, franchise, or
income Taxes that are related to the sale of Power and are, therefore, the responsibility of the
Seller). In the event Seller is required by Law to remit or pay Taxes that are Buyer's
responsibility hereunder, Buyer shall promptly reimburse Seller for such Taxes. If Buyer is
required by Law to remit or pay Taxes that are Seller's respounsibility hereunder, Buyer may
deduct the amount of any such Taxes from the sums due to Seller under Section 6 of this
Agreement, Nothing shall obligate or cause a Party to pay or be liable to pay any Taxes for
which it is exempt under Law,

7.2.  Cooperation. Each Party shall use reasonable efforts to implement the
provisions of and to administer this Master Agreement in accordance with the intent of the
parties to minimize all Taxes, so long as neither Party is adversely affected by such efforts.

SECTION 8,
MISCELLANEOUS

8.1. Assignment. Neither Party shall assign this Agreement or its rights
hereunder without the prior written consent of the other Party; provided, however, either Party
may, without the consent of the other Party (and without relieving itself from liability hereunder),
(i) transfer, sell, pledge, encumber or assign its rights under this Agreement or the accounts,
revenues or proceeds hereof in connection with any financing or other financial arrangements,
(i) transfer or assign this Agreement to an Affiliate of such Party provided that the
creditworthiness of such Affiliate is equal to or greater than that of the transferring entity, or (iii)
transfer or assign this Agreement to any person or entity succeeding to all or substantially all of
the assets of such Party; provided, however, that in each such case, any such assignee shall agree
to in writing be bound by the terms and conditions hereof. Additionally, in the event a Party
undertakes a reorganization to comply with any Law (including, without limitation,
Section 39.051 of the Texas Utility Code), the Parties agree that such Party may transfer or
assign this Agreement (including any Transaction Agreements entered into pursnant to this
Master Agreement) to an Affiliate, and be released of its obligations thereunder, provided that
the Affiliate's ultimate parent company provides a guarantee of the Affiliate's payment
obligations at terms and conditions that are reasonably acceptable to the receiving Party.

8.2. Financial Information. If requested by Counterparty, the Company shall
deliver within 120 days following the end of each fiscal year, a copy of its audited consolidated
financial statements for such fiscal year certified by independent certified public accountants. If
requested by the Company, Counterparty shali deliver within 120 days following the end of each
fiscal year, a copy of its audited consolidated financial statements for such fiscal year certified by
independent certified public accountants. In all cases the statements shall be for the most recent
accounting period and prepared in accordance with GAAP or such other principles then in effect;
provided, should any such statements not be available within such 120 day period due to a delay
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in preparation or certification, such delay shall not be considered a default so long as such Party
diligently pursues the preparation, certification and delivery of the statements.

8.3. |Nofices. All notices, demands, requests, statements, Confirmations,
payments, or other communications between the Parties shall be made as specified in
Exhibit "A". Notices and other communications required to be in writing shall be delivered in
letter, facsimile, or other documentary form. All notices and other written communications shall
be effective upon receipt if sent by facsimile, the next Business day if sent by overnight courier,
or three days later if mailed, provided, however, that receipt after 5:00 p.m. local time of the
recipient shall be effective the following Business Day. A Party may change its addresses by
providing notice of same in accordance herewith.

8.4. Governing Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES
OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED,
ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF TEXAS, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.

8.5. Survival. The following provisions shall survive the expiration or
termination of this Agreement: Sections 3.3, 4.2, 5.1, 5.2, 6.2, 6.3, 8.3, 8.4, 8.5, 8.6 and 8.7 and
such provisions of any Transaction Agreement necessary to give them full effect.

8.6 General. This Master Agreement, the Exhibits and Appendices hereto, if
any, each Transaction Agreement constitute the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. No amendment or modification to this
Master Agreement shall be enforceable unless reduced to writing and executed by both Parties.
This Master Agreement shall not impart any rights enforceable by any third-party other than a
permitted successor or assignee bound to this Agreement. No waiver by a Party of any default by
the other Party shall be construed as a waiver of any other default. Nothing in this Master
Agreement shall be construed fo create a partnership or joint venture between the Parties. Any
provision declared or rendered unlawful by any applicable court of law or regulatory agency or
deemed uniawful because of a statutory change will not otherwise affect the remaining lawful
obligations that atrise under this Agreement. The term “including” when used in this Agreement
shall be by way of example only and shall not be considered in any way to be in limitation. The
headings used herein are for convenience and reference purposes only.

8.7Rate Change Mobile-Sierra, The terms and conditions of this Agreement -
shall remain in effect for the term of each Transaction hereunder. Absent the Parties' written
agreement, this Master Agreement and any Transaction Agreement entered into pursuant to this
Master Agreement shall not be subject to change by application of either Party pursuant to the
provisions of Section 205 or 206 of the Federal Power Act. Absent the agreement of all Parties
to the proposed change, or a process by which or circumstances under which a change in rates
may be made, the standard of review for changes to this Master Agreement and any Transaction
Agreement entered into pursuant to this Master Agreement whether proposed by 2 Party, a non-
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party or the FERC acting sug sponte shall be the "public interest” standard of review set forth in
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.8. 332 (1956) 2ud Federal Fower
Commission v. Sierra Pacific Power Co., 350 U.S, 348 (1956) (the "Mobile-Sierra® doctrine).

88  TXerminations. The Pariss acknowledge that under FERC regulations
(specifically 18 CF.R. §35.15(b)), neither Parly is requited to provide FERC with a notice of
termination before it may terminate any Transaction entered into vnder this Master Agreement, in
accordance with the temms of such Trapsaction, Neither Party will contend before any forum that
such a notice of termination is required,

89 Bankruptey. Bach Party firther agrees thai, for purposes of this
Agreement, the other Party is not 2 “utility” as such texm is used in 11 U.S.C, Section 366, and
cach Party waives and agrees ot to assert the applicability of the provisions of 11 U.S.C. Section
366 in any bankxupicy procseding whetein such Party is a debtor. In any such proceeding, each
Party fusther waives the right to assert that the Other Faty is a “provider of last resot.”

In Witness Whereof, the Parties have executed this Master Agreement in multiple
counterparts to be constried as one effective as of the Eifective Date.

SOUTHWESTERN PUBLIC SERVICE

COMPANY
By: JoH ﬁ&o\w
Name: "Teddoh el

Tifle: Ve Ovigrutchon

CITY OF LUBBOCK, TEXAS

ny: Canoseinélnasd
Name: Carcoll McDonald
Title: Director of Electtic Utilities

CITY OF LUBBOCK, TEXAS

. By: W/f’: &—@@.‘z‘_’

Name: W.R, Collier
Title: Chaieman of Electric Utility Board
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APPENDIX “1” - DEFINITIONS
MASTER ENERGY PURCHASE AND SALE AGREEMENT

All references to Articles and Sections are to those set forth in this Agreement.
Reference to any document means such document as amended from time to time and reference to
any Party includes any permltted successor or assignee thereof. The following definitions and
any terms defined internally in this Agreement shall apply to this Agrcement and all notices and
communications made pursuant to this Agreement.

“Adeguate Assurance of Performance” shall mean sufficient security in the form,
amount and for the term reasonably acceptable to the Party requesting such assurance, including,
but not limited to, a standby irrevocable letter of credit, a prepayment, a security interest in an
asset or a guaranty (including the issuer of any such security).

“Affiliate” means, with respect to any person, any other person (other than an
individual) that, directly or indirectly, through one or more intermediaries, controls, or is
controlled by, or is under common control with, such person. For this purpose, “control” means
the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or
other equity interests having ordinary voting power.

“Authorized Representatives” means those individuals, designated by the Parties
who have the anthority to negotiate and enter into a Transaction on behalf of such Party. Each
Party’s Authorized Representatives may be changed by written notice provided in accordance
with Section 8.3,

“Bankruptey Proceeding” means with respect to a Party or entity, such Party or
entity () makes an assignment or any general arrangement for the benefit of creditors, (ii) files a
petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding
or cause of action under any bankruptcy or similar law for the protection of creditors, or has such
petition filed against it and such petition is not withdrawn or dismissed for 30 days after such
filing, (iii) otherwise becomes bankrupt or insolvent (however evidenced) or (iv) is unable to pay
its debts as they fall due.

“Business_Day” means a day on which banks in New York City are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for each
Party’s principal place of business.

“Buyer” means the Party to a Transaction who is obligated to purchase and
receive, or cause to be received, Power during a Period of Delivery.

“Claims” means all claims or actions, threatened or filed and whether groundless,
false or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the
resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by
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settlement or otherwise, and whether sach claims, demands, or actions are threatened or filed
prior to or after the termination of this Agreement.

“Confirmation” means a written notice confirming the specific terms of an oral
Transaction Agreement which may be in any form adequate at Iaw; an example of a
Confirmation which may be utilized hereunder is shown in “Exhibit B-17.

“Contract Price” means the price in $U.S. per MWh (unless otherwise provided
for) to be paid by Buyer to Seller for the purchase of Power, including the Power Price, Demand
Charges, Transmission Charges and any other charges, if any, pursuant to a Transaction.

“Contract Quantity” means that quantity of Power that Seller agrees to sell and
deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and receive, or
cause $o be received, from Seller, pursuant to the terms of a Transaction,

“Costs” shall have the meaning defined in Section 4.2(b)(i).

“Delivery Point” means the agreed point of delivery and receipt of Power
pursuant o a Transaction.

“Demand Charges” means the amount, if any, to be paid by Buyer to Seller for
capacity as agreed to by the Parties in a Transaction.

“Equitable Defenses” means any bankruptcy, insolvency, reorganization and
other laws affecting creditor’s rights generally, and with regard to equitable remedies, the
discretion of the court before which proceedings to obtain same may be pending.

“Event of Default” shall have the meaning defined in Section 4.1.

“FERC” means the Federal Energy Regulatory Commission or any successor
agency.

“Firm” means, with respect to a Transaction, that the only excuse for the failure
to deliver Power by Seller or the failure to receive Power by the Buyer pursuant to a Transaction
is Force Majeure or the other Party’s non-performance.

“Force_Majeure” means (with respect to Firm Transactions) an event nof
anticipated as of the Effective Date, which is not within the reasonable control of the Party (or in
the case of third party obligations or facilities, the third party) claiming suspension (the
“Claiming Party”), and which by the exercise of due diligence the Claiming Party, or third party,
is unable to prevent, overcome or obtain or cause to be obtained a commercially reasonable
substitute therefor. Force Majeure may include, but is not restricted to: acts of God; fire; civil
disturbance; labor dispute; labor or material shortage; sabotage; action or restraint by court order
or public of governmental authority (so long as the Claiming Party has not applied for or assisted
in the application for, and has opposed where and to the exient reasonable, such government
action); provided, that none of (i) the loss of Buyer’s markets nor Buyer’s inability economically
to use or resell Power purchased hereunder or (ii) Seller’s ability to sell Power to a market at a

ii
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more advantageous price shall constitute an event of Force Majeure. Notwithstanding anything
herein to the contrary, nothing in this Master Agreement shall obligate either Party to setile any
strike or other labor dispute.

“GAAP” means generally accepted accounting principles, consistently applied.

“Gains” shall have the meaning defined in Section 4.2(b)(ii).

“Interest Rate” means, for any date, two percent over the per annum rate of
interest equal to the prime lending rate as may from time to time be published in the Wall Street
Journal under “Money Rates”; provided, the Interest Rate shall never exceed the maximum
lawful rate permitted by applicable law,

“Law” means any law, rule, regulation, order, writ, judgment, decree or other
legal or regulatory determination by a court, regulatory agency or govemnmental authority of
competent jurisdiction.

“Legal Proceedings™ means any suits, proceedings, judgments, rulings or orders
by or before any court or any governmental authority.

“Losses” shall have the meaning defined in Section 4.2(b)(iit).

“Non-Firm” means with respect to a Transaction, unless otherwise set forth in a
Tramsaction Agreement signed by both Parties, that delivery or receipt of Power may be
interrupted for any reason, without liability by either Party, including, without limitation, price
fluctuations.

"OATT” means Transmission Provider's open-access fransmission tariff
satisfying the requirements of the FERC under Order No. 888 and subsequent orders.

“Period of Delivery” means the period of time from the date physical delivery of
the Power is to commence to the date physical delivery is to terminate under a Transaction.

“Power” means energy expressed in megawatt hours (MWh) or capacity
expressed in megawatts (MW) to the extent designated in a Transaction Agreement, or both.
Unless expressly agreed to in a Transaction Agreement, energy supplied shall be of the character
commonly known as three-phase, sixty-hertz electric energy that is delivered at the nominal
voltage of the Delivery Point.

“Power Price” means the price in $U.S. (unless otherwise provided for) per MWh
to be paid by Buyer to Seller for Power in a Transaction.

“Regulatory Approvals” means all current and future valid and applicable Laws,
orders, statutes, and regulations of courts or regulatory bodies (state or federal) having
jurisdiction over a Party or any Transaction.

“Replacement Price” shall have the meaning defined in Section 3.5(a).

iii
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“Sales Price” shall have the meaning defined in Section 3.5(b).

“Scheduling” or “Schedule” means the acts of Seller, Buyer and/or their
designated representatives, including each Party’s Transmission Providers, if applicable, of
notifying, requesting and confirming to each other the quantity and type of Power to be delivered
hourly on any given day or days during the Period of Delivery at a specified Delivery Point.

“Seller” means the Party to a Transaction who is obligated to sell and deliver or
cause to be delivered Power during a Period of Delivery.

“Transaction” means a particular transaction agreed to by the Parties relating to
the purchase and sale of Power pursuant to this Master Agreement.

“Transaction Agreement” means a written or oral agreement executed or reached
by the Parties to form and effectuate a Transaction. Written Transaction Agreements shall be
substantially in the form of Exhibit “B-2”; oral Transaction Agreements will include similar
information.

“Transmission Charges” means the amount, if any, to be paid by Buyer to Seller
for transmission services as agreed to by the Parties in a Transaction.

“Transmission Providers” means the entity or entities transmitting Power on
behalf of Seller or Buyer (which may include Buyer’s or Seller’s transmission function) to or
from the Delivery Point in a particular Transaction.

iv
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EXHIBIT “A”
MASTER ENERGY PURCHASE AND SALE AGREEMENT
NOTICES AND PAYMENT

COMPANY:
NOTICES & CORRESPONDENCE:
SOUTHWESTERN PUBLIC SERVICE COMPANY PAYMENTS:
1099 18™ STREET, SUITE 3000 Southwestern Public Service Company
DENVER, CO 80202 Wire Transfer:
ATTN: DIRECTOR, CONTRACT ADMINISTRATION BNK: Wells Fargo Minnesota
FAxNo; (303) 308-7639 ABA: #091000019 ACH, #121 000 248 WIRE
PHONENo: (303)308-2710 ACCT Name: Southwestern Public Service Company

ACCT: BU#2391424617

Confirmation:Melissa Burkhardt

Phone No.: (303) 308-2714

Fax No.: (303) 308-6144
INVOICES:

TAMMY GORDON, ACCOUNTING MANAGER
FAXNoO: (303) 308-7657
PHONE NO: (303) 308-7739

NOTICES & CORRESPONDENCE:

PAYMENTS:
ABA #
Account #
Confirmation:
Phone No.: ( )
INVOICES:
COUNTERPARTY:
NOTICES & CORRESPONDENCE: PAYMENTS:
ABA No.:
Account No.:
ATIN.: Confirmation:
FAX No.: ( ) Phone No.: ( )

PHONE NO.: ( )
A-l



INVOICES:

ATTN.:

FAX No.: ( )
PHONENO: ()

OR TO SUCH OTHER ADDRESS AS COUNTERPARTY OR

PROPERLY ADDRESSED.

A-2

SHALY., FROM TIME TO TIME DESIGNATE BY LETTER
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EXHIBIT “B-1”
MASTER ENERGY PURCHASE AND SALE AGREEMENT
FORM OF CONFIRMATION FOR
TRANSACTIONS FORMED UNDER SECTION 1.2(ii)
[DATE]
[ADDRESS]
Atfn.:
CONFIRMATION LETTER
This letter shall confirm the agreement reached on > 200____ between

(“Counterparty”) and Southwestern Public Service Company (the “Company™)
regarding the sale/purchase of Power under the terms and conditions as follows:

SELLER:

BUYER:

PRODUCT:
CAPACITY:
ENERGY:

DELIVERY PERIOD:

DELIVERY HOURS:

DELIVERY POINT:

CONTRACT QUANTITY:

CONTRACT PRICE:
DEMAND CHARGES:
ENERGY PRICE:
TRANSMISSION CHARGES:
ANCILLARY SERVICES
OTHER (INCLUDING SPECIAL
PENALTIES)

B-1-1



FIRMNESS/CURTAILMENT:
FIRM/NONFIRM
SPECIAL CURTAILMENT

PROVISIONS

SCHEDULING:

OTHER:

This Confirmation Letter is being provided pursuant to and in accordance with the Master Power
Purchase and Sale Agreement dated , 200,___ (the “Master Agreement”) between Counterparty
and the Company, and constitutes part of and is subject to all of the terms and provisions of such Master Agreement.
Terms nsed but not defined herein shall have the meanings ascribed to them in this Master Agreement.

Please confirm that the terms stated herein accurately reflect the agreement between youn and the
Company by returning an executed copy of this letter by facsimile to the Company. If you do not return this
Confirmation Letter or object to this Confirmation Letter within two Business Days of your receipt of it, you will
have accepted and agreed to all of the terms included herein, including the terms and provisions of the Agreement.

“COUNTERPARTY”

By:
Title:
Date:

“COMPANY”

By:
Title:
Date:

B-1-2
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EXHIBIT “B-2”
MASTER ENERGY PURCHASE AND SALE AGREEMENT

FORM OF TRANSACTION AGREEMENT FOR
TRANSACTIONS FORMED UNDER SECTION 1.2(i)

[DATE]

[ADDRESS]

Attn,:

TRANSACTION LETTER

This Transaction Agreement shall form and effectnate the current proposal between
(“Counterparty”) and Southwestern Public Service Company (the “Company”)
regarding the purchase and sale of Power under the following terms and conditions:

SELLER:

BUYER:

PRODUCT:
CAPACITY:
ENERGY:

DELIVERY PERIOD:

DELIVERY HOURS:

DELIVERY POINT:

CONTRACT QUANTIEY:

CONTRACT PRICE:
' DEMAND CHARGES:
ENERGY PRICE:
TRANSMISSION CHARGES:
ANCILLARY SERVICES
OTHER (INCLUDING SPECIAL
PENALTIES)

B-2-1



FIRMNESS/CURTAILMENT:
FIRM/NONFIRM
SPECIAL CURTAILMENT

PROVISIONS

SCHEDULING:

OTHER:

This Transaction Agreement is being provided pursuant to and in accordance with the Master
Power Purchase and Sale Agreement dated , 200___ (the “Master Agreement”) between
Counterparty and the Company, and constitutes part of and is subject to all of the terms and provisions of such
Master Agreement. Terms used but not defined herein shall have the meanings ascribed to them in this Master
Agreement.

Please execute this Transaction Agreement and return an executed copy to the Company no later
than ___ am. on 200___ (“Notification Time™). Your execution should reflect the
appropriate party in your organization who has the authority to cause Counterpatty to enter into this Transaction. In
the event Counterparty fails to execute and deliver this Transaction Agreement by the Notification Time or alters the
terms of this Tramsaction Agreement in any manner, there will be no Transaction pursuant to this Transaction
Agreement,

“COUNTERPARTY”

By:
Title:
Date:

“COMPANY”

By:
Title:
Date:

B-2-2
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COOKE UNIT CONTINGENT POWER SERVICE
TRANSACTION AGREEMENT

between
City of Lubhock, Texas
and

Souvthwestern Public Sexvice Company

This Unit Contingent Power Service Tramsaction Agreement, entered into and
effective as of the B¢J day of %AJ—O 2004, shall form and effectuate the current
Agreement between the City of Lhbbock, Texas (“Lubbock”) and Southwestern Public
Service Company (the “Customer” or "SPS") regarding the purchase and sale of Power.
Customer and Lubbock may be referred to individually herein as a “Party” and collectively
as the “Parties”. ’ ’

The Parties are entering into this Transaction Agreement pursuant to and in

~ -accordance with the Amended Master Power Purchase and Sale Agreement of even date (the
““Master Agreement”) between the Customer and Lubbock, and constitutes part of and is
subject to all of the terms and provisions of such Master Agreement, Capitalized termns used

but not defined herein shall bave the meanings ascribed to them in this Master Agreement.

Any conflict between the terms of the Master Agreement and this Transaction Agreement
shall be resolved in favor of this Transaction Agreement,

Section 1 - Unit Centingent Power Service

1.1 The Customer agress to purchase and Lubbock agrees to provide, during the

term of this Transaction Agreement, Unit Contingent Power Service. Lubbock shall provide

- Unit Contingent Power Service from the generation resources listed in Attachment A to this

Transaction Agreement (“Generation Resources”). Lubbock and Customer understand that

any Lubbock generation resources not listed in Aftachment A are not part of this Transaction

Agreement, Lubbock may sell the output from any such unlisted generation resources to
cither Customer or a third-party inder separate contract.

1.2 The term “Unit Contingent Power Service” shall mean that quantity of firm
capacity and associated energy that Lubbock will make continuously available to the
Customer from the Generation Resources. Unit Contingent Power Service is a firm service
that Lubbock may only curtail for reasons of (i) Force Majeure, or (if) forced outages of any
of the Generation Resources, or (jii) when any portion of the firm transmission from the
Tubbock’s generation resources is curtailed by the applicable Transmission Provider using
regional reliability Transmission Loading Relief (“FLR™) procedures or due to Force
Majeuro outages of Lubbock’s transmission facilities. :

Southwestern Public Service Company d/b/a Xcel Energy Unit Contingent Power Sexvice T
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13  Lubbock is responsible for operation and maintenance of the Generation .

Resources and all related expenses including, but not limited to, overhaul, insurance,
chemicals, labor, overtime and catastrophic failures to any Generation Resources. Lubbock
shall maintain and operate the Generation Resonrces in accordance with Good Utility
Practice(s). “Good Utility Practice(s)” means the practices, methods, and acts that, at a
particular time, in the exercise of reasonable judgment in light of the facts kmown or that
should reasonably have been known at the time a decision was made, would have been
expected to accomplish the desired result in a2 manmer consistent with law, regulation, codes,
standards, equipment manufacturer’s recommendations, reliability, safety, environmental
protection, economy, and expedition. With respect to the Generation Resources, Good
Utility Practice(s) include, but are not limited to, taking reasonable steps to ensure that (1)
the Generation Resources are maintained with equipment, components, materials, and
sopplies that are manufactured to a standard of durability that is consistent with their
anticipated use for utility andfor industrial applications; (2) sufficient equipment materials,
resources, and supplies are available to meet the Generation Resources’ needs; (3) sufficient
operating personnel are available, either at a facility, remotely, or on call, at all times and are
adequately experienced and trained and licensed as mecessary to operate the Generation

- Resources properly, efficiently, and in coordination with an appropriate transmission system
operator and are capable of respondirig to foresceable emergency conditions whether caused
by events on or off the sites of the Generation Resources; (4) appropriate maintenance and
repaits are performed to the Generation Resource on a basis that ensures reliable long-term
and safe operation, and are performed by knowledgeable, trained, and experienced personnel
utilizing proper equipment and tools; (5) appropriate monitoring and testing are performed to
ensure equipment is functioning as designed; and (6) equipment is not operated In 2 reckless
manner, in violation of manufacturer’s guidelines or in a manner unsafe to workers or the
general public.

14  JLubbock shall only operate the Generation Resources when Customer
schedules energy in accordance with Section 4.

Section 2 - Term of the Transaction Agreement

21  This Transaction Agreement shall have a term of fifteen (15) years
commencing on Hour Ending (“HE”) 0100 Central Prevailing Time (“CPT”), July 1, 2004
ax_xd ending on HE 2400 CPT, June 30, 2019.

2.2 Upon its effectiveness, this Transaction Agreémcnt shall supersede and cancel
the Unit Contingent Power Service Transachon Agreement dated July 15, 2003 and as
amended Angust 19, 2003,

23 Upon its effectiveness, this Transaction Agreement shall cancel the
Transaction Agreement for Supplemental Power Service dated July 15, 2003.

Souil Publje Serviee C 0/b/a Xcel Energy Unit Contingent Power Sexvice Th fon Ag
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Section 3 - Rates for Unit Contingent Power Service

31  For each month that Customer purchases Unit Contingent Power Service
under this Transaction Agreement, the Customer shall pay Lubbock the Demand Charge, the
O&M Charge, and the Fuel Charge, as set forth below;

Demand Charge:  $2,120 per MW-month times the capacity listed for the
Generation Resources in Attachment A, Customer shall pay
Demand Charge each calendar month whether or not energy is
scheduled from the Generation Resources.

O&M Charge: $3.50 per MWh of energy scheduled and delivered,

Fuel Charge: SPS shall reimburse Lubbock for its identifiable fuel expenses
incorred in the operation of the Generation Resources for all
energy purchased by SPS. Fuel expenses include gas
transportation expense. SPS may also directly purchase -fuel
for operating the Generation Resources.

Section 4 - Scheduling

41  Transmission scheduling and services shall comply with the policies of the
. North American Electric Council’s (“NERC”) policies and the applicable open access
transmission tariff, as it may be amended or superceded from time to time, The Customer
may schedule energy in whole Megawatt increments from each of the Lubbock units up to
that unit’s available capacity. The Customer shall schedule all energy by notifying Inbbock
as described in the Operating Guidelines found in Attachment B of this Agreement. The
Customer may schedule energy with less notice when the Southwest Power Pool (or any
snceesding entity) requests that the Generation Resources be operated or redispatched.

Section 5 — Metering

51  “Metering Device(s)” means all meters, metering equipment, and data
processing cquipment used to measure, record, or transmit data relating to the Power output
from, or input to, the Generation Resources.

5.2 Costomer shall be charged for the net generation being produced by the
Generation Resources. For those generators that do not have Metering Devices capable of
producing a net output reading, a 3.1% loss factor shall be applied to the gross generation in
order to determine the net energy purchased by Customer.

53  All Metering Devices nsed to measure the Power made available to Customer

" by Lubbock shall be owned, installed, and maintained by Lubbock. Metering Devices shall -

be inspected and tested at least annually, Lubbock shall provide Customer with reasonable
advance notice of, and permit a representative of Customer to witness and verify, such
inspections or tests of Metering Devices. If any Metering Devices are found to be defective

Sonthwestexn Public Service Company d/bfa Xcel Enexgy ) " Unmit Contingent Power Service Transaction Agreement . -
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or inaccurate, they shall be adjusted, repaired, replaced, and/or recalibrated as mear as
practicable to a condition of zero exror by Lubbock at Lubbock’s expense.

54  If a Metering Device is found to be defective or inaccarate (if testing indicates
an error of more than 1%), the Parties shall estimate the amount of necessary adjustment on
the basis of deliveries of net power and energy from the Generation Resource during periods
of similar operating conditions when the Metering Device was registering accurately. The
adjustment shall be made for the period during which inaccurate measurements were made.
In the event that the Parties cannot agree on the actual period during which the inaccurate
measurements were made, the period during which the measurements are to be adjusted shall
be the shorter of (i) the last one-half of the period from the previous test of the Metering
Device to the test that found the Metering Device to be defective or inaccurate, or (ii) the 180
days immediately preceding the test that found the Metering Device to be’ defective or
inaccurate. To the extent that the adjustment period covers a period of deliveries for which
payment has already been made by Customer, Customer shall use the corrected
measurements to recompute the amount dee for the pesiod of the inaccuracy and shall
subtract the previous payments by Customer for this period from such recomputed amount.
If the difference is a posifive number, the difference shall be paid by Customer to Lubbock; if
the difference is a negative, that difference shall take the form of an offset to payments due
Lubbock from Customer.

55  Lubbock shall provide Customer instantaneous real-time data regarding the
output of each of the Generation Resources.

Section 6 ~ Operation and Maintenance

61  Lubbock and Customer shall develop a joint, mutually agreed schedule for

_ maintenance of the Generation Resources for each calendar year during the term of this

Transaction Agreement (“Maintenance Schedule™). Customer agrees not to call on 2 nnit
affected by the Maintenance Schedule. Yubbock agrees to coordinate with Customer in
accommodating all other maintenance events (“Unscheduled Maintenance”). The Customer
may request that such Unscheduled Maintenance be delayed, when reasonably practicable,
temporarily to accommodate the load needs of the Customer including its obligations to
Lubbock. Notwithstanding the foregoing, nothing in this Agreement shall require Lubbock
fo run any Generation Resource in need of maintenance to the extent that such operation
would result in damage to the unit.

6.2  During regular maintenance outages and overhauls of Generation Resources,
Customer has the right to inspect the overall condition of the Generation Resources and make
recommendations regarding foture maintenance, Lubbock shall provide Customer with a
report summarizing the maintenance performed after completion of maintenance on any
Generation Resource. .

6.3  Lubbock shall at 2 minimum maintain current staffing levels for employees
performing operation and maintenance duties on the Generation Resources, Labbock shall

" Southwestern Public Service Company d/b/a Xcet Rnergy Uit Contingent Power Service Transaction Agreement
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provide Customer with quarterly seports on staffing levels, and indicate when any open
positions are expected to be filled.

Section 7 — Repayments for Curtailments

7.1  If Lubbock cortails Unit Contingent Power Service during the period of May
15 through September 30 (“Summer Season™) during on-peak hours for any reason other than
a TLR event or Force Majenre outage of Lubbock’s transmission facilities, Customer shall
have the right to charge Lubbock the replacement cost (total cost to generate, acquire and
deliver power and energy curtailed) of the power curtailed that day. On-peak hours are all
hours. from HE 0700 CPT through and including HE 2200 CPT, all weekdays and Saturdays
excluding NBRC approved holidays.

72 I a Generation Resource is out of service due to Unscheduled Meintenance or
a forced outage for more than five (5) days in a calendar month, then Customer shall receive
a credit to its demand payment o Lubbock equal to: (32,120 times capacity of unit listed in
Attachment A) times (number of days unit is out of service divided by the number of days in
the calendar month),

Section § - Environmental Emissions

8.1  Lubbock and Customer will work together to meet all regulations regarding
environmental emissions from Lubbock’s generation units. By May 15 of each calendar
year, Lubbock shall detérmine if, according to ‘the provisions of Chapter 39 of the Public
Utility Regulatory Act, there are excess allowances in a unit account and notify Customer of
such excess. Customer shall be entitled to such excess allowances at no cost, provided that it
makes a request of Lubbock to transfer the allowances and provides Lubbock with all
necessary information regarding the account to which Lubbock should transfer the
allowances. .

Section 9 — Transmission Arrangements and Delivery Point

9.1  Unless the Parties mutually agtee to an alternative Delivery Point, Lubbock

* shall deliver Scheduled Energy to the Customer at the interconnection between SPS and -

Lubbock (the “Delivery Point”). Lubbock shall have the responsibility to arrange such
transmission services to deliver Scheduled Energy to the Delivery Point on 2 firm basis, and
Customer shall be respousible for all necessary transmission services and cost beyond the
Delivery Point.

Section 10 — Operating Committee

10.1  An Operating Committee consisting of a representative of each of the Parties
shall be formed. Within thirty (30) days after the date this Transaction Agreement is
executed, each Party shall designate by written notice to the other Party the representative
who will be authorized to act on its behalf on the Operating Oom.lmttee A Party may change
its representative upon wiitten notice to the other Pasty.
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10.2 The Operating Committec shall meet at least once per calendar year o review

the past year’s operation and the future year’s expected performance of the Generation
Resources, The Qperating Committee shall also determine the retirement or life extension of
the Generation Resources. Lubbock shall perform annual capacity tests on the units listed in
Attachment A prior to Summer Season, as agreed upon by the Operating Committee, and the
capacity amounts of the Generation Resouzces will be adjusted in Aftachment A to conform
with test results. ‘

103 The Operating Committee shall be responsible for updating the Maintenance
Schedule described in Section 6, above and the Operating Guidelines in Attachment B.

Section 11 — Disputes

11.1  Any dispute or need of interpretation between the Parties involving or arising
under this Agreement first shall be referred for resolution to the Operating Cornmittee. The
representatives so designated shall attempt to resolve the dispute on an informal basis as
promptly as practicable. If the dispute has not been resolved within thirty (30) days after the
notifying Party’s notice was received by the other Party, or within such other period as the
Parties may jointly agree, then the matter shall be eferred to an Executive Officer of
Customer and Lubbock’s Director of Electric Utilities. If the officers are unable to agree to a
resolution of the dispute within thirty (30) days, the Parties shall submit the dispute to
arbitration in accordance with the arbitration procedure set forth in Section 11.2,

11.2 Any dispute or need of interpretation involving or arising under this
Agreement which cannot be resolved pursuant to Section 11.1 shall be submitted to binding
arbitration by one arbitrator qualified by education, experience or training to render a
decision upon the issues in dispute and who has not previously been employed by either
Party, and does not have a direct or indirect interest in ejther Party or the subject matter of
the arbitration. Such arbitrator shall either be mutually agreed upon by the Parties within 30
days after written notice from either Party requesting arbitration, or failing agreement, the
arbitration shall be conducted by a panel of three arbitrators having the qualifications set
forth in the preceding sentence, one to be selected by each Party and the third arbitrator to be
selected by the two arbitrators selected by the Parties. If either Party fails fo notify the other
Party of the arbitrator selected by it within 10 days after receiving notice of the other Party’s
arbitrator, or if the two arbitrators selected fail to select a third arbitrator within 10 days after
notice is given of the selection of the second arbitrator, then such arbitrator shall be selecied
under the expedited rules of the American Arbitration Association (the ). The Parties

- shall divide equally the cost of the hearing; shall each pay for its own arbitrator and split the

. cost of the third arbitrator or split the cost of one if only one is used and each Party shall be
responsible for its own expenses and those of its counsel or other representative. The
commercial arbitration rules of AAA shall apply to the extent not inconsistent with the roles
specified above. Such arbitration shall be held in alternating locations of the home offices of
the Parties, commencing with Company’s home office, or in any other mutually agreed upon
location.

Southwestern Public Service Company d/bfa Xcel Energy Unit Contingent Power Service Transaction Agreement
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Section 12 — Defaults and Remedies

12,1 In addition to the Events of Default ountlined in the Master Agrecment, the
following shall also constitute an Event of Defanlt pursuant to this Transaction Agreement:

(i) Lubbock's abandonment of operation of amy of the Generation Resonrces without -

Operating Committee approval, and (ii) Lubbock’s failure to operate the Generation
Resources pursuant to Good Utility Practice as defined in this Transaction Agreement.

12,2  In addition to the remedies specified in the Master Agreement, if an Event of
Default listed in Section 11.1 occurs at any time during the term of this Trangaction
Agreement, Custormer may (i) immediately terminate all payments to Lubbock made
pursuant to this Transaction Agreement, (i) receive payment from Lubbock in amount equal
to the Demand Charges paid by Customer to Lubbock over the previons eighteen (18)
months, and/or (iii) perform all required maintenance and overhauls of the Generation
Resources pursuant to Good Utility Practice with Lubbock paying Customer for all such
maintenance and overhanl expenses incurred by Customer.

Section 13 — Sale of Generation Resources

13.1 Lubbock may not sell any of the Generation Resources without the approval

of Customes. Customer will only be required to approve such a sale if the purchaser agrees
" to a contract arrangement with Customer whereby it will make power available from the

purchased Generation Resource(s) at terms and conditions (including price) that are

- equivalent to those set forth in this Agreement. Notwithstanding the foregoing, Lubbock and

Customer may mutually agree to the sale of a Generation Resource without Customer

‘retaining any rights to Power.

Section 14 - Additions to and Retivement of Generation Resources

14.1 In the event Tubbock wanis to construct new generation or add third-party
generation, SPS shall have the first Right of Refusal to invest in the generation unit. Said
Right of Refusal shall expire six (6) months after written notification by Lubbock to SPS of
Lubbock’s intent to acquire new generation resources. SPS may- also want to construct
generation for its own use on Lubbock plant sites. In such an event, Lubbock shall allow
SPS to utilize such generation site(s) when feasible and to the extent that said use does not
conflict with Lubbock’s existing or planned use of the site or its bond covenants. SPS shall
compensate Lubbock for the use of the site(s).

14.2 It is expected that over time SPS will construct or purchase additional capacity
or Lobbock’s existing capacity will be retired or no longer economical to operate, In sither
case, Customer shall have the right to reduce the amount of Unit Contingent Power Service it
purchases from Lubbock by providing Lubbock one-year written notice, however such notice
cannot be given prior to June 30, 2007,

Sonthwestern Public Service Company d/b/a Xcel Evergy ‘Uoit Contingent Power Service Transaction Agreement
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143 Lubbock and Customer may through mutual agreement add andfor delete
Generation Resources, Parties may also mutually agree to modify the dependable capacity
for any Generation Resource listed in Attachment A.

Section 15 — Early Termination

15.1 Lubbock shall have the right to terminate this Transaction Agreement early,
but only if (i) Customer is required to sell a portion of its generation resources in order to
accommodate retail competition, and such sale canses an increase in the Power charges to
Lubbock pursuant to the West Texas Municipal Power Agency Transaction Agreement for

- Total Requiremenis Power Service dated ¢ or (ii) Labbock constructs coal

fired generation capacity. In case (i) Lubbdck may ‘cancel this Transaction Agreement upon
a minimum of five (5) years written notice to Customer, however, such notice cannot be
given prior to December 31, 2007, In case (i) Lubbock may cancel this Transaction

Agreement upon a minimum of five (5) years written notice to SPS. However, such written

notice cannot be given prior to December 31, 2010.

15.2 Notwithstanding the provisions of Section 4.1 of the Master Agreement, 2 Party
must first follow the procedures for dispute resolution set out in Section 11.1 and Section
11.2 (i.e., referral to the Operating Committee with subsequent referral to each Party’s chief
executive officer) before it may seek to terminate this Transaction Agreement on the basis
that the other Party has failed to perform any material covenant set forth in the Master
Agreement or this Transaction Agreement. Unless otherwise agreed to by the Parties, where
a Party refers to the Operating Committee any matier involving a claim of such a breach, the
Operating Committee shall have a period of thirty (30) days to attempt to resolve the maiter.
In the event that the Operating Committee is unable to resolve the matter within such thirty-
day period, the matier shall be referred 1o the chief executive officers for resolution, with the
thirty (30) day period for dispute resolution specified in Section 11 to apply.

' Section 16~ Adequate Assurance of Performance

16.1  Notwithstanding the provisions of Section 4.4 of the Master Agreement, a
Party may only request, and the other Party shall only be required to provide, Adequate
Assorance of Performance with respect to this Transaction for amounts due and owing
(including any amounts in dispute for which payment may have been withheld in accordance
with Section 6.1(b) of the Master Agreement, and amounts projected to become due and

- owing (assuming no default of the Master Agreement or this Transaction Agreement) for
. sexvices to be provided pursuant to this Transaction Agreement during the sixty (60) day

period following such request,
Section 17 — Miscellaneons

17.1 This Transaction Agreement and the subsequent operations hereunder are
subject to the approval of any regulatory aunthorities as may now or hereafter have
jurisdiction. It is intended that all payments made to Lubbock for capacity, energy or both

Southwestern Pablic Service Company dlbla Xcel Energy Unit Contingent Power Service Transactlon Agreement
and City of Lubbock, Texas Page Bof 11
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purchased by Customer under this Transaction Agreement shalt he included fu calcalating the
Tates to he paid by SPS’s customers. -Notwithstanding any other provision of this Transaction
Agteement to the contrary, in the ecvent that during the texm of this Transaction Agreement or
auy extepsion thereof, auy regulatory authodty disallows for rate making purposes any ~
portion of the casts incarred by SPS under tho tcoms of this Transaction Agreement, SPS

" may tenminate this Transaction Agreement. Jo the plfernative, the Parties may agree to adjust
‘Ths level of paymemis paid by SPS to Lubbock to such level as may be recognized by sach
jurisdiconal anthority for payment by said customers. In the event of termination of the
‘West Texas Municipal Power Agency Transaction Agreement for Torz] Requirements Power

Service, SPS may terminate this Transection Agreement by providing at least ninety (90)
. d8y$ written notics,

Section 18 - Sipnatnre

The sipnatorics hereto represent that they have been appropristely anthorized Jo enter
this Transactioy Agreement on behalf of the Paxty for whom they sign. This Transaction
Agreement is execnted as of the date fitst above written.

CIXY OF LUBBOCK, TEXAS

By: _&wﬂ:)’}ﬂiw

Printed Name: Carroll McDonald
Title: Director of Blecrric Utlitles

CITY OF LUBBOCK, TEXAS

o Y K (Rl
. Printed Name: W.R, Collier ¢
Titte; Chatrman of Rlectric Utitity Boaxd

SOUTEWESTERN PUBLIC SERVICE COMPANY

By: - -’
Printed Name: MATI.— Ban smvest
Tile:_|yc&  PRESIEW/

. Somikmestern Public Sexvice Company /s Xeel Prergy Unit Caxdsgont Fower Service Trosaaction Agreement
uid Clty of Iutbock, Teaas Paps Pof IA
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ATTACHMENT A
LUBBOCK GENERATION RESOURCES

Unit Power Resources subject to SPS dispatch:

Cooke Steam Unit 1 40 MW
Cooke Steam Unit 2 44 MW
Cooke GT Unit 1 10O MW
Cooke GT Unit 2 15 MW

Cooke GT Unit 3 15 MW
Total 124 MW

Southwestern Pablic Service Company d/b/a Xcel Energy - Unit Contingent Power Service Transaction Agrecment
and City of Lubbock, Texas Page 10af 11 -
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ATTACHMENT B
OPERATING GUIDELINES

These Operating Guidelines will be established for sach unit unless otherwise mutually
agreed to by the Parties:

Notification Time
Unit Name Prior to Start Min Up Time Min. Down Time -
Cooke Steam Unit 1 6 honrs 120 hounrs 6 hours
Cooke Steam Unit 2 . 6hours . 8hours " 6 hours
Cooke GT Unit 1 2 hours 2 hours 2 hours
Cooke GT Unit 2 2 hours 1 hour 2 hours
Cooke GT Unit 3 2 hours 2 hours 2 hours
Southwestern Poblic Service Company d/b/a Xcel Energy Unit Contingent Power Service Transaction Agreement

and City of Lubbock, Texas Page 11of 11
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First Amendment

To The

Cooke Unit Contingent Power Service
TRANSACTION AGREEMENT
between
City of Lubbock, Texas
and
Southwestern Public Service Company

This is an amendment to the Transaction Agreement, dated June 30, 2004, between City of
Lubbock, Texas (“Lubbock™) and Southwestern Public Service (“SPS”). Lubbock and SPS each
may hereinafter be referred to individually as a “Party” and collectively as the “Parties”.

In consideration of the mutual covenants and promises between the Parties agree to amend the
Transaction Agreement as follows:

Section 7 — Repayments for Curtailments
Seetion 7.1 shall be replaced in its entirety with the following:

If Lubbock curtails Unit Contingent Power Service during the period of May 15 through
September 30 (“Summer Season™) during On-peak hours for any reason other than a TLR event or
Force Majeure outage of Lubbock’s transmission facilities, Customer shall have the right to charge
Lubbock the replacement cost of the power curtailed that day calculated as follows:

Replacement Costs = Total replacement power charges (TRPC) — Lubbock estimate
(LE)*MWh curtailed, where:

TRPC = total cost to generate, acquire, and deliver power and energy curtailed and
replaced,

LE = Heat Rate times gas cost as calculated by Customer;

MWh curtailed = MW of generation curtailed and replaced times duration of curtailment.

Sit-pudn fours arc all hours frem HE 0700 CPT through and including HE 2200 CPT, all
weekdays and Saturdays excluding NERC approved holidays. For a multi-day outage Lubbock is
responsible for reimbursing SPS replacement costs for the first day only of such outage.

Southwestern Public Service Company d/b/a Xcel Energy Bnit Contingent Power Service Transaction Agreement
and City of Lubbock, Texas First Amendment



WP/I-4(CD)

Page 250 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

IN WITNESS WHEREOF, the Parties have caused this Amendment to the Agreement to be
executed in their respective names by the proper officers thereunto duly authorized as on this 57A

dayof  Apsd , 2005,

CITY OF LUBBOCK, TEXAS

By: %/K& (O&pj/uul

Printed Name: W.R, Collier
Title: Chairman of Electric Utility Board

SOUTHWESTE UBLIC SERVICE COMPANY
By: - ——

N
Printed Name: ;‘Aul. -~ IA-AMWN
Title: __ywic& PRESTA ENT

Southwestern Public Service Company d/b/a Xce! Energy Ynit Contingent Power Service Transaction Agreement
and City of Lubbock, Texas First Amendment
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xce'Ener ’" 1800 Larimer Street, Suite
gy 1000
Denver, CO 80202

March 14, 2016

Mr. David McCalla, P.E
Director of Electric Utilities
Lubbock Power & Light

1301 Broadway

Lubbock, Texas 79401
dmccalla@mail.ci.lubbock.tx.us

Subject: Cooke Unit Contingent Power Service Agreement -Removal of Generation
Resources

Dear Mr. McCalla:

Southwestern Public Service Company (“SPS”) and Lubbock Power & Light are parties
to the Cooke Unit Contingent Power Service Transaction Agreement (“Agreement”)
between the City of Lubbock, Texas (“Lubbock”) and SPS effective June 30, 2004.
Unless otherwise noted all capitalized terms in this letter have the meaning set forth in

the Agreement.

Section 14.3 of the Agreement provides that SPS and Lubbock “may through mutual
agreement add and/or delete Generation Resources. * SPS and Lubbock have
discussed the removal of the Cooke Steam Unit 1 (“Cooke 1") and Cooke Steam Unit 2
(“Cooke 2") Generation Resources from the Agreement. This Letter Agreement confirms
that pursuant to Section 14.3 of the Agreement Lubbock and SPS agree to the deletion
of the Cooke 1 and Cooke 2 Generation Resources from the Agreement effective April 1,
2016. SPSis entitled to a credit to the SPS demand payment to Lubbock in the event
either Cooke 1 or Cooke 2 are out of service due to a forced outage or Unscheduled
Maintenance for more than five (5) days in a calendar month, as more particularly
described in Section 7.2 of the Agreement through March 31, 2016.

A revised Attachment A to the Agreement is attached reflecting the deletion of Cooke 1
and Cooke 2 from the Agreement and the most recently tested capacity levels of the
remaining Generation Resources under the Agreement, Cooke GT2 and Cooke GT3.

Please indicate Lubbock’s approval of this Letter Agreement by signing below and
returning a copy to us.
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Southwestern Public Sgrvice Company

: -

Tim Kawakami
Director, Purchased Power
Xcel Energy Services Inc. Authorized Agent for Southwestern Public Service Company

City of Lubbock, Texas, by and through Lubbock Power & Light

@ Wean
David McCalla

Director of Electric Utilities
Lubbock Power & Light




ATTACHMENT A

LUBBOCK GENERATION RESOURCES

Unit Power Resources subject to SPS dispatch:

Cooke GT Unit 2 16 MW
Cooke GT Unit 3 17 MW

Total 33 MW
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POWER PURCHASE AGREEMENT
BY AND BETWEEN
LEA POWER PARTNERS, LL.C
AND

SOUTHWESTERN PUBLIC SERVICE COMPANY
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POWER PURCHASE AGREEMENT
BETWEEN
LEA POWER PARTNERS, LLG
AND
SOUTHWESTERN PUBLIC SERVICE COMPANY

THIS PQX)/ER PURCHASE AGREEMENT (the "PPA” and the "Agreement"} is
made this @f{’day of Q( 7‘965:@ , 2006 (the "Execution Date”), by and
between Lea Power Partners, LLC, a Delawars imited liability company (“Seller”), with
a principal place of business at Colorado Energy Management, LLC, 2575 Park Lane,
Suite 200, Lafayette, CO 80026, and Southwestern Public Service Company (*SPS”), a
New Mexico corporation with managing offices in Denver, Colorado Seller and SPS
are hereinafter referred to individually as a “Party” and collectively as the "Partles”.

WHEREAS Seller desires to deveiop, design, construct, own and operate an
electric generating plant which is capable of operation utilizing natural gas as fuet for
generation, which has an expected Net Capability of 604 MW, and which is further
defined below as the Facility; and

WHEREAS Seller intends for the Faciiity to be an Exempt Wholesale Generator
in accordance with the provisions of 18 C F R Section 366.1; and

WHEREAS Seller intends to locate the Facility at Lea County, near Hobbs, NM
and to interconnect the Facility with the SPS eleciric system, and

WHEREAS Selier desires to sell to SPS the electric capacity and associated
energy produced by the Faaility, and SPS desires to buy the same from Seller, and

WHEREAS Seller has responded to $PS’s solicitation of bids for the provision of
unit contingent electric capacily and energy and SPS has accepted Seller's offer in
accordance with the terms and conditions set forth in this PPA;

NOW THEREFORE, in consideration of the mutual covenants herem contained,
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to
the following

Article 1 — Definitions and Rules of Interpretation

1.1  Rules of Construction. The capitalized terms listed in this Atticle shall
have the meanings set forth harein whenever the terms appear in this PPA, whether in
the singular or the plural or i the present or past tense. Other terms used in this PPA
but not listed In this Article shall have meanings as commonly used in the English
language and, where applicable, in Good Utiity Practice. Words not otherwise defined
herein that have well known and generally accepted technical or trade meanings are

10/20/2006 819 AW 1 5200 016 007 16 CEM
PPA doc
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used herein in accordance with such recognized meanings. In addition, the following
rules of interpretation shait apply:

(A)  The masculine shall include the feminine and neuter,

(B) References to "Articles,” "Sections,” or "Exhibits" shall be to
articles, sesctions, or exhibits of this PPA,

(C)  The Exhibits attached hereto are incorporated in and are intended
to be a part of this PPA, provided, that for a conflict between the terms of any Exhibit
and the terms of this PPA, the terms of this PPA shall take precedence,

(D) This PPA was negotiated and prepared by both Parties with the
advice and participation of counsel The Parlies have agreed to the wording of this
PPA and none of the prowisions hereof shall be construed against one Party on the
ground that such Party is the author of this PPA or any part hereof;

(E) The Parties shall act reasonably and in accordance with the
principles of good faith and fair dealing n the performance of this PPA. Unless
expressly provided otherwise Iin this PPA, (1} where the PPA requires the consent,
approval, or similar action by a Party, such consent or approval shali not be
unreasohably withheld, conditioned or delayed, and (2) wherever the PPA gives a Party
a nght to determine, require, specify or take similar action with respect to a matter, such
determination, requirement, specification or similar action shall be reasonable;

(F)  Use of the words “include” or "including” or similar words shall be
interpreted as “include, without limitation” or "including, without lirmitation;" and

(G) Use of the words “tax” or “taxes” shall be interpreted to include
taxes, fees, surcharges, and the like

12  Interpretation with Interconnection Agreement Each Parly conducts its
operations in a manner intended to comply with FERC Order No. 2004, Standards of
Conduct for Transmission Providers, requirng the separation of its transmission and
merchant functions. Moreover, the Parties acknowledge that SPS's transmission
function offers transmission service on its system m a manner infended to comply with
FERC policies and requirements relating to the provision of open-access transmission
service The Parties recognize that Seller will enter nto a separate Interconnection
Agreement with the Interconnection Provider,

(A) The Parhes acknowledge and agree that the Interconnection
Agreement shall be a separate and free-standing contract and that the terms of this
PPA are not binding upon the Interconnection Provider

(B) Notwithstanding any cother provision i this PPA, ncthing in the
interconnection Agreement shall alter or modify Seller's or SPS's rights, duties and

10/20/2006 919 AM 2 5200 016 001 16 CEM
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obligations under this PPA.  This PPA shall not be construed to create any rights
between Seller and the Interconnection Provider

(C}  Seller expressly recogrizes that, for the purposes of this PPA, the
Interconnection Provider shall be deemed to be a separate entity and separate
contracting party whether or not the Interconnection Agreement is entered into with
SPS or an Affiliate of SPS.

13 Interpretation with Arrangements for Electric Supply to the Facility The
Parties recognize that Seller will enter into separate arrangements for the supply of
electnc services to the Faallity, including the supply of turbine unit start-up and shut-
down power and energy

(A} The Parties acknowledge and agrae that the arrangements far the
supply of electric services to the Faclity shall be separate and free-standing
arrangements and that the terms of this PPA are not binding upon the supplier of such
elecinc services

(B) Notwithstanding any other provision n this PPA, nothing n the
atrangements for the supply of electric services to the Facility shall alter or modify
Seller's or SPS's rights, duties and obligations under this PPA. This PPA shall not be
construed to create any rights between Seller and the supplier of such electric services

{C} Seller expressly recognizes that, for the purposes of this PPA, the
supplier of electric services to the Facility shall be deemed fo be a separate entity and
separate contracting party whether or not the arrangements for the supply of electnc
services to the Facllity are entered into with SPS or an Affilate of SPS,

1.4  Definitions The following terms shall have the meanings set forth herem,

(A) “"Abandonment” means (1) the relinquishment of aff possession and
controf of the Facility by Seller, other than a transfer permitted under this PPA, or (2) if
prior to the Commercial Operation Date, complete cessation of design, construction,
testing and mspection of the Faciiy for thirty (30) consecutive Days by Seller and/for
Seller's contractors, but only if such relinquishment or cessation 1s not caused by or
atinbutable to an Event of Default of, or request by, SPS, or an event of Force Majeure.

(B) “Acceptable Natural Gas Fuel” means the least restrictive of any of
the following:

{1} natural gas fuel delivered to the Fuel Delivery Point (a)
under the applicable gas tardf in effact as of Execution Date {the natural gas quality
speciications of which are atiached herefo as Exhibits D-1, D-2, and D-3 to this PPA),
or (b) under any successor iariff;

(2) Intentionally Omitted,

10/20/2006 9 19 AM 3 5200 036 001 16 CEM
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(3) natural gas fuel delivered by any upstream pipeline
interconnected to a Fuel Delivery Point the actual gas qualty of which meets or
exceeds the natural gas quality speaifications set forth in Section 1.4(B)(1);

(4) natural gas fuel which complies with each of the
manufacturer's natural gas fuel qualily specifications for the Facility combustion turbine
generating units (which specifications are attached as Exhibit D-4 to this PPAY; or

(6) natural gas fuel the burning of which in the Facility
combustion turbine generating units (a) would not void the manufacturer’s warranty for
such turbine units (if the warranty therefor then remains n effect), and (b) would not be
contrary to Good Utility Practice.

{C) Intentionally Omitted.

(D)  “Actual Net Heat Rate” means the net heat rate for the Facility,
stated m Btu/kWh, Higher Heatmg Value ("HHV"), as adjusted to Reference Conditions,
resulting from a heat rate test conducted in accordance with the terms and conditions
set forth In Section 8.5, which shall be used for determining the Heat Rate Adjustment
to payments as spectfied in Sections 8.3 and 8.4,

(E) “Affiliate” of any named person or entity means any other person or
entity that controls, is under the control of, or is under common control with, the named
entity. The term “control* (including the terms “controls”, "under the controf of’ and
“under common control with™) means the possesston, directly or indirectly, of the power
to direct or cause the direction of the management of the policies of a person or antity,
whether through ownership interest, by contract or otherwise.

(F)  “Automatic Generation Control,” or "AGC,” means the automatic
regulation within predetermined hmits of the power output of electric generators within a
Control Area in response to changes in system load, system frequency, tie line foad, or
the relation of these to each other, so as to maintain the scheduled system frequency
and/or the established mnterchange with other Control Areas. This regulation 1s
accemplished through communication links between the Energy Markets Caontrol Center
energy management system computer and the generator(s) equipped for such control.
For a generator to be considered capable of AGC by SPS, the generator must meet the
Requirements and Compliance Standards for Dispatchability.

(G) “Business Day” means any calendar day that s not a Saturday, a
Sunday, or a NERC recognized holiday

(Hy "Commercial Operation” means the period beginming on the
Commercial Cperation Date and continuing through the Term.

10/20/2008 9 19 AM ' 4 5200 016 001 16 CEM
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{n “Commercial Operation Date” or “COD” means the date that SPS
provides notification to Seller, pursuant to Section 4.7, of SPS's declaration that all of
the Conditions speaified in Section 4.7 have cccurred or otherwise been satisfied.

_ (J)  “Commercial Operation Miestone” means the Construction
Milestone for the Commercial Operation Date. The Commercial Operation Milestone is
specified in Exhibit B as June 1, 2008.

(K} “Commercial Operation Year' means any consecutive twelve (12)
month period, during the Term of this PPA, commencing with the Commerclal i
Operation Date or any of its anniversanes

(L}  “Conditions” shall have the meaning set forth In Section 4.7,
{M) “Construction Milestone(s)" means the date(s) set forth in Exhibit B

by which Seller agrees to achieve the corresponding resul(s) specified for such date(s),
including the Commercial Operation Milestone.

{N) "Contract Capacity’ shall have the meaning set forth in Section 7.1.
{0} “Contract Energy” shall have the meaning set forth in Section 7.2

{P) “Control Area” means the system of electrical generation,
distribution, and transmission facilities within which generation 1s regulated in order to
maintain interchange schedules with other such systems

(Q) “Day” means a calendar day.

(R)  “Electric Metering Device(s)' means all metering equipment, and
data processing equipment used to measure, record, or transmit data relating to the
electric power and energy output from-the Facility. Electric Metering Devices include
the metering current iransformers {*CTs"} and the metering voltage transformers
("VTs").

(S) “Emergency’ means any abmormal interconnection or system
condition that requires automatic or immediate manual action to prevent or imit loss of
SPS's load or generation supply, that could adversely affect the reliability of the SPS
system or generation supply, that could adversely affect the reliability of any
interconnscted systern, or that could otherwise pose a threat to public safety

(T) “"Energy Markets Control Center,” or "EMCC," means SPS's
merchant representative{s) responsible for dispatch of generating units, ncluding the
Facility

(U) “Environmental Contamination” means the introduction or presence
of Hazardous Materials at such levels, quanttes or location, or of such form or
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character, as to constitute a violation of federal, state or local laws or regulations, and
present a material risk under federal, state or local faws and regulations that the Site
will not be available or usable for the purposes contemplated by this PPA

(V)  "Event of Default” shall have the meaning set forth i Article 12.

(W) “Excess Gapacity” means the net power output that the Facility can
produce and deliver to the Point of Delivery, if any, in excess of the Net Gapability, as
demonstrated and determied from fime to time by the seasonal capacity testing
required pursuant to Section 10 4 ,

(X) ‘“Excess Energy’ means the amount of energy that can be
produced and delivered to the Point of Delivery by a specified amount of Excess
Capacity.

(Y) “Facility” means Seller's electric generating facility, Sellers
Interconnection Fagiliies, and Seller's Natural Gas Interconnection Facilities, as
identified and described in Article 3 and Exhibit G fo this PPA, including ail of the
following, the purpose of which 1s to produce electricity and deliver such electncity to
the Pomnt of Delivery Seller's equipment, buldings, turbines, generators, step-up
transformers, output breakers, facilities necessary to connect to the Pamnt of Delivery,
protective and associated equipment, natural gas compression, heating and
filter/separation equipment and assoclated piping and control systemns, above ground
and underground fuel piping systems, improvements, and other tangible assets,
contract nghts, easements, rights of way, surface use agreements and other interests
or rights in real estate reasonably necessary for the construction, operation, and
maintenance of the electric generating facility that produces the electric capacity and
energy subject to this PPA,

(Z) “Faciity Debf” means the obligations of Seller to any lender
pursuant to the Financing Documents, including without imirtation, principal of, premium
and interest on ndebtedness, fees, expenses or penalties, amounts due upon
acceleration, prepayment or restructuring, swap or interest rate hedging breakage costs
and any claims or interest due with respect to any of the foregoing.

(AA) ‘“Facility Lender” means, collectively, any lender(s) providing any
Facility Debt and any successor(s) or assigns thereto.

(BB) "FERGC" means the Federal Energy Regulatory Comnussion or any
SUCCEessor agency.

(CC} “Fmancing Documents” means the loan and credit agreements,
notes, bonds, indentures, security agreements, lease financing agreements, mortgages,
deeds of trust, nterest rate exchanges, swap agresments and other documents relafing
to the development, bridge, construction and/or permanent debt financing for the
Faciity, including any credit enhancement, credit support, working capital financing, or
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refinancing documents, and any and all amendments, modifications, or supplements to
the foregoing that may be entered mte from time fo tme at the discretion of Seller
connection with development, construction, ownership, leasing, operation or
maintenance of the Facility.

(DD) “Forced Outage” means any condition at a Facility that requires
immediate removal of the Facilty, or some part thereof, from service, another outage
state, or a reserve shutdown state. This type of outage results from immediate
mechanicalielectrical/hydraulic control system trips and operator-infated trps in
response to Facility conditions and/or alarms.

(EE) "Force Majeure” shall have the meaning set forth in Article 14.

(FF} “Fuel Delivery Point” means the natural gas delivery system point
at which SPS makes avatlable and delivers to Seller the natural gas fuel consumed by
the Facility to produce the Contract Energy dispatched by SPS, which Fuel Delivery
Point will be located on the north boundary of the Site. Unless the Fuel Delivery Point
is changed, pursuant to Section 5.6(B), the Fuel Delivery Point shall be the point of
natural gas interconnection, and custody transfer, between the natural gas delivery
system provided by or on behalf of the Gas Provider, and the Facility. Such Fuel
Delivery Point is specified in Exhibit C to this PPA,

(GG) "Gas Provider” means the entity that will secure the Acceptable
Natural Gas and cause such commodity to be transported to the Fuel Delivery Point

(HH) "Generation Benefits" means all environmental, economic, and
other related credits, offsets, allowances, or benefits that are directly attributable to
electric energy generated by the Faciity and delivered to SPS during the Term,
including air emissions credits and emissions reductions credits, offsets, allowances, or
benefits whether promulgated by a Governmental Authority or by or through any other
means. Generation Benefits includes not only the described credits, offsets,
allowances, or benefits that are now available, but also the described credits, offsets,
allowances, or benefits that may become avallable in the future for electric snergy
generated by the Facility during the Term

{I) “Good Utllity Practice(s)" means the practices, methods, and acts
{including the practices, methods, and acts engaged n or approved by a significant
portion of the natural gas industry and electric power generation industry, SPP and/or
NERGC) that, at a particular tifme, In the exercise of reasonable judgment in light of the
facts known or that should reasonably have been known at the ime a dscision was
made, would have been expected to accomplish the desired resuit in a manner
consistent with law, regulation, permits, codes, standards, equipment manufacturer’s
recommendations, relabilily, safsty, environmental protection, economy, and
expediion ~ With respect to the Facllity, Good Utlity Practice(s} include taking
reasonable steps to ensure that:
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(1) equipment, materials, resources, and supplies, including fuel
and spare parts inventories, are avaiable to meet the Facility's needs;

(2)  sufficient operating personnel are available at all times and
are adequately experienced and trained and licensed as necessary to operate the
Facility properly, efficiently, and in coordination with SPS and are capable of responding
to reasonably foreseeable Emergency conditions whether caused by events on or off
the Sie;

(3) preventive, routine, and non-routine maintenance and '
repairs are performed on a basis that ensures rehable, long-term and safe operation,
and are performed by knowledgeable, traned, and experienced personnel utilizing
proper egquipment and tools;

(4)  appropriate monitoring and testing are performed to ensure
equipment is functioning as designed;

(5) equipment is not operated in a reckless manner, In violation
of manufacturer's guidelines or in a manner unsafe to workers, the general public, or
the Interconnected system or contrary to environmental faws, permits or regulations or
without regard to defined limitations such as steam pressure, temperature, and
moisture content, chemical content of make-up water, flood conditions, safety
Inspection requirements, operating voltage, current, volt-ampere reactive (VAr) loading,
frequency, rotational speed, polarity, synchronization, and/or control system limits; and

(6)  equpment and components meet or exceed the standard of
durability that 15 generally used for gas-fired generation operations in the region and waill
function properly over the full range of ambient temperature and weather conditions
reasonably expected to occur at the Site and under both normal and Emergency
conditions.

{JJ} "Govermnmental Authority” means any federal, siate, local, tribal, or
municipal governmental body; any govemnmental, quasi-governmental, regulatory or
administrative agency, commission, body or other authorty exercising or entitled to
exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing
authority or power; or any court or governmental tnbunal

(KK) “Hazardous Maternials” means any substance, material, gas, or
particulate matter that 1s regulated by any Govemmental Authonty, any applicable
State, or the United States of Amenca, as an environmental pollutant or dangerous to
public health, public welfare, or the natural environment including protection of non-
human forms of nfe, land, water, groundwater, and am, including any matenat or
substance that is (1) defined as “toxic,” “polluting,” "hazardous waste,” “hazardous
material,” “hazardous substance,” “extremely hazardous waste,” “solid waste” or
“restricted hazardous waste” under any provision of local, state, or federal law, (2)
petroleum, ncludng any fraction, derivative or additve, (3) asbestos; (4)
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polychlornated biphenyls, (5) radioactive matenal, (6} designated as a "hazardous
substance” pursuant to the Clean Water Act, 33 U S.C. §1251 ef seq. (33 U.S.C.
§1251); (7) defined as a “hazardous waste” pursuant to the Resource Conservation and
Recovery Act, 42 U.S.C §6901 et seq. (42 U.$.C. §6901); (8) defined as a *hazardous
substance” pursuant to the Comprehensive Environmental Response, Compensation,
and Liability Act, 42 U S C. §9601 et seq. (42 U.8.C. §3601); (9) defined as a “chemical
substance” under the Toxic Substances Control Act, 16 U.S.C. §2601 et seq.
(15 U.S.C. §2601); or (10) defined as a pesticide under the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C §136 et seq. (7 U.S.C §136).

(LL) “Interconnection Agreement’ means the separate agreement
between Seller and the Interconnection Provider for interconnection of the Facility fo the
Interconnection Provider's System, as such agreement may be amended from time to
time

(MM} “Interconnection Facilities” means Interconnection Provider's
Interconnection Facilities and Seller's Interconnection Facilities,

{NN) “Interconnection Provider’ means collectively, SPP and the person
or entity that owns and operates the transmission Iines, Interccnnection Provider's
Intarconnection Faciities and other equipment and faciities with which the Facility
interconnects at the Point of Delivery, and any successor(s) or assigns thereto

(00) “interconnection Provider's Interconnection Facilities” means the
facilities necessary to connect Interconnection Provider's existing electnc system to the
Point of Delivery, including breakers, bus work, bus relays, and associated equipment
installed by the interconnection Provider far the direct purpose of interconnecting the
Facility, along with any easements, nghts of way, surface use agreements and other
interests or rights In real estate reasonably necessary for the construction, operation
and maintenance of such facilities. Arrangements for the installation and operation of
the Interconnection Provider's Interconnection Facilities shall be governed by the
interconnection Agreemsnt,

(PP) ‘Interconnection Provider's System” means the contigucusly
interconnected electric transmission and subtransmission facifiies, ncluding
Interconnection Provider's [nterconnection Facilities, over which the Interconnection
Provider has nghts (by ownership or contract} to provide bulk transmission of capacity
and energy from the Foint of Delivery

(OQ) "Key Components” means the combustion turbine generator, steam
turbine generator, and step-up transformer

(RR) “Natural Gas Interconnection Facilitles” means Seller's, or Seller’s
agent’s, pipeline, compression and related faciliftes required to receive, regulate and
meter natural gas fuel and to transport such fuel from the Fuel Delivery Point to the
Facllity's generating unit(s) for the generation of eleclric energy under this PPA,
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mcluding those faciiities required to heat and/or filter/separate such natural gas fuel as
Seller, 1n its sole judgment, deems necessary to install.

(SS) *NERC" means the North American Electric Reliability Councll or
any successor organization.

(TT) “Net Capability” or “NC" means the maximum net power output that
the Facility 1s expected to be able to produce and deliver to SPS at the Point of
Delivery The Net Capability 1s specified in Section 3.4,

(UU) "Network Resource" means Network Resource as defined in
Section 1 26 of the SPP OATT.

(VV) “NMPRC’ means the New Mexico Public Regulation Commission.

(WW) "On-Peak Months” means the calendar months of January,
February, June, July, August, Sepiember and December

{XX) “Operating Commitiee" means cne representative each from 3PS
and Seller appointed pursuant to Section 105

(YY) “Operating Records” means all agreements associated with the

Facility, operating logs, blueprints for construction, operating manuals, all warranties on

. equipment, and alt documents, whether in printed or electronic format, that the Sefler
uses or maintains for the operation of the Facility.

(ZZ) ‘“Operating Reserve” means the undispaiched portion of the
Contract Capacity, which (1) is mamntamed by SPS to provide for regulation, load
forecasting error, forced and scheduled outages, and system rellability and (2) qualfies
as operating reserve available to SPS in accordance with the definitions and
descriptions set forth in the Minimum Operating Reliabiiity Critenia, as such criteria are
published and/or updated from time to time by SPP.

(AAA) “Point of Delivery” means the electric system point at which Seller
makes available to SPS and delivers to SPS the capacity and energy being provided by
Seller to 8PS under this PPA. The Pont of Delivery shall be specified in Exhibit C to
this PPA

(BBB) “PPA" means this power purchase agreement between Seller and
SPS, including the Exhibits

(CCC) “Predicted Net Heat Rate” means the predicted net heat rate
for the Facility, stated in Btu/kWh, Higher Heating Vaiue ("HHV"), at Reference
Conditions and adjusted to reflect the turbine manufacturer's estimated degradation in
equipment performance over the perlod of Commercial Operation fiom equipment
condiions as specified in Exhibit H The iniftal Predicted Net Heat Rate at Reference
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Conditions shall be the lesser of (1) 7583 Btu/kWh HHV or (2) the Actual Net Heat Rate
resulting from the initial heat rate test of the Facility pursuant to Section 8.5. The
Predicted Net Heat Rate degradation adjustment, as specified in Exhibit H, shall be
used to adjust such initial Predicted Net Heat Rate, and thereby establish the Predicted
Net Heat Rate, over the Commercial Operation penaod

(DDD) "Reference Conditions” means the Facility operating and
ambient conditions used to establish the Predicted Net Heat Rate and fo provide a
reference for adjustment in determining the Actual Net Heat Rate from heat rate testing
of the Facility pursuant to Section 8,6, The ambient Reference Conditions for the
Facility shall be an ambient temperature of ninety-five (95) degrees Fahrenhert (F),
twenty percent (20%) ambient relative humidity, and standard amblent pressure (14.696
psia at mean sea level) adjusted to the Site slevation of 3700 feet above mean sea
level. The operating Reference Conditions for the Facility shall be the design
parameters for the Facility generating equipment as follows:

Net Summer Fired Capacity 502 MW

Fuel Gomposition' Natural Gas HHV between 1000 and 1080 BTU/SCF

intake Pressure Drop: 5.0 INWC

Exhaust Pressure Drop' 18.2 INWC

Firtng/Exhaust Temperature® 1144 Deg F

Use of Bieed A No

Water and/or Steam Injections Rate: None

Generator Power Factor: 1.0

Boiler Blowdown % 1%

Fuel Temperature 280 Deg F

Inlet Chillers:. Off

iniet Chilled Water Storage On

(Inlet Chilled Water Temperature shall be at a temperature consistent with the
inlet Chilled Water Temperature during normal operation at that load and the
same ambient conditions. )

Tharmal Energy Export: None

Seller may change the Reference Conditions based upon the manufacturer's
reference conditions for any substitue equipment.

(EEE) "Replacement Power Costs” means the actual costs incurred by
SPS following an Event of Default which are reasonable and necessary to replace that
capacity and energy which Seller, in accordance with this PPA, would have produced at
the Facity and delivered to SPS, but faled to so provide, less (1) the sum of any
payments from SPS to Seller, under this PPA, which would have besn mads but were
eliminated as a result of such faillure and (2} all vanable fuel supply costs and variable
fuel delivery costs that SPS would have incurred for Seller to produce and deliver the
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energy, fuel to produce replacement energy, transmission of replacement capacity and
energy, and directly associated transaction costs

(FFF} "Requirements and Compliance Standards for Dispatchability”
means SPS's Requirements and Compliance Standards for Dispatchability, as such
may be updated or revised from time fo time by 8PS. 8SPS’s current Requirements and
Compliance Standards for Dispatchability are attached hereto as Exhibit A.

(GGG) "Scheduled  Outage/Derating” means a  planned
interruption/reduction of the Facility's generation that both (1) has been coordinated in ,
advance with SPS, with a mutually agreed start date and duration and (2} is required for
nspection, or preventive or corrective maintenance.

{HHH) "Security Fund” means the lefter of credit, guaranty, andfor other
coltateral that Seller is required to establish and maintain, pursuant to Section 11 1, as
secunty for Seller's performance under this PPA.

(i) “"Seller's EPC Contract(s)’ means Seller's engineenng,
procurement and construction contract(s) for the Facility.

(JJJ) “Seller's Interconnection Facilities” means the equipment between
the high side disconnect of the step-up transformer and the Pomt of Delivery, including
all related relaying protection and physical structures as well as all transmission
faciliies raquired to access the Interconnection Provider's System at the Point of
Delivery, along with any easements, nghts of way, surface use agreements and other
interests or rights in real estate reasonably necessary for the construction, operation
and maintenance of such facilittes. On the low side of the step-up transformer it
includes Seller's metering, relays, and load control equipment as provided for in the
Interconnectlon Agreement. This equipment is located within the Facility and is
conceptually depicted in Exhibit C.

(KKK) “Site” means the parcel of real property on which the Facility will be
constructed and located, includmg any easements, rights of way, surface use
agreements and other interests or rights In real estate reasonably necessary for the
construction, operation and maintenance of the Facility The Site 1s more specifically
described in Section 3.2 and Exhibit C.

- (LLL) "SPP" means the Southwest Power Pool, a NERC regional electric
rellabiity council and Regional Transmission Organization, or any successor
organization(s).

(MMM) “SPP OATT" means the Open Access Transmission Tanff
offered by the SPP, as amended from time to time

(NNN)“Successful Facility Start” means, n response to a recjuest from
SPS to start the Fadility, Seller's start and operation of the Facility that achieves the
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minimum loading fevel specified in Exhibit C for specified conditions for start up of the
Facility after the time SPS requested the Facility start to begin and upon achieving the
aforementioned minimum loading level, generates contmuously for a perfod of not less
than one (1) hour while synchronized to Interconnection Provider's System at or above
such minimum loading level without experiencing any abnormal operating conditions. If
Seller inihiates a Facility start requested by SPS, but fails to meet the above specified
requirements for a Successful Facility Start sclely as a resuit of (1) the cancellation of
the Faciity start by SPS within_the applicable time penod, (2) a request from SPS,
within one (1) hour from Facility start, to shut down the Facility, or (3) an SPS or 8PS
system performance faiiure, then the Inftiated Facility start shall nevertheless quahfy as
a Successful Facility Start. Seller shali not be credited a Successful Faciity Start
following a turbine trip where SPS directs the Seller {o restart the Facility, pursuant to
Section 7 4, even if the restart would otherwise meet the qualifications for a Successful
Facility Start.

(O00) “Term” means the pernod of time dunng which this PPA shall
remain 1n full force and effect.

(PPP) "Test Energy” means that energy which is produced by the Fagility,
delivered to SPS at the Pomt of Delivery, and purchased by SPS, pursuant to Section
4 8, in order to perform testing of the Facility.

{QQQ} “Unsuccessiul Facility Start” means Seller's falure to
achieve a Successful Facllity Start. Seller will not be charged an Unsuccessful Facitity
Start if Seller has notified SPS in advance of the requested start of (1) a Forced Outage
pursuant to Section 10 3(A) or (2) a Scheduled Outage/Derating, pursuant to Section
10.1, that results in the Facility being unavallable when the start is requested  Seller.
shall be charged an Unsuccessful Facifity Start following a turbine trip where SPS
directs the Seller to restart the Faciity, pursuant to Section 7.4, and the restart fails to
meet the qualifications for a Successful Facility Start

Article 2 - Term and Termination

This PPA shall become effective as of Execution Date, and shall remain in full
force and effect through the earlier to occur of (A) September 30, 2033 or (B) the
twenty-fifth (25™ annwversary of the Commercial Operation Date s0 long as the
conditions precedent included in Section 6.3 are met and subject to the early
termination provisions set forth herein  Applicable provisions of this PPA shall continue
in effect after termination, nciuding early termination, to the extent necessary to enforce
or complete the duties, obligations or responsibilities of the Parties arising prior to
termination and, as applicable, to provide for final billngs and adjustments related to
the period pricr to termination, repayment of any money due and owing to ether Party
pursuant to this PPA, repayment of principal and interest associated with security
funds, and the indemmfications specified in this PPA
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Article 3 - Facility Description

3.1 Summary Description. Seller shall construct, own, operate, and mamtain
the Facllity, which shall be natural gas-fueled, combined cycle using itwo (2) MHI Frame
501F combustion turbines, two (2) Aalborg Industries heat recovery steam generators,
and a GE steam turbine, or acceptable substitutes, with dry cooling and zero (0) liquid
discharge electric generation facility having a designed net power output capabilty of
approximately 604 MW. Exhibit G provides a further description of the Facility,
including the following:

(A)  dentification of the equipment and components which make up the
Facility and

(B) the minimum loading level(s) that will be available for dispatch by
SPS, with AGC and without AGC, for each possible operating configuration of the
Facility generating unit(s).

32 Location. The Facility shall be located on the Site and shall be identified
as Sellers Hobbs Generating Station. The legal description of the Site is the southwest
quarier of Section 24, Township 18 South, Range 36 East, Lea County, New Mexico,
approximately nine (8} miles west of the City of Hobbs, New Mexico. A scaled map that
identifies the Site, the location of the Facllity at the Site, the location of the Point of
Delivery, the location of the Fuel Delivery Point, and the location of the important fuel
delivery and electric facilities associated with the Site is included in Exhibit C.

3.3 General Design of the Fagility Seller shall construct the Facility according
to Good Utllity Practice(s) and the Interconnectior: Agreement. Durng Commercial
Operation, Selfler shall maintain the Facility according to Good Utility Practice(s) and the
Interconnection Agreement. In addition to the requirements of the Interconnection
Agreement, the Facility shall at all times:

(A) have the required panel space and 125Vdc battery supplied
voltage to accommodate the Electric Metering Devices, generator telemetering
equipment and communications equipment;

(B)  use communication circuits from the Faciity to SP8's EMCG for the
purpose of telemetering, supervisory control/data acquisition, and  voice
communications as required for AGC and fuel management by SPS,

{C) be capable of transmitting fuel flows for generation and other
Facility operating information to SPS’s EMCC on a real-time basis;

(D) be capable of AGC by SPS, by separate signal, for each individual
generating unit and, If applicable, that portion of the Facility operated in combined-cycle
mode, ) '
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(E) be capable of fully operating ali Faciity combustion turbine
generating units using, as directed by 8PS, natural gas as combustion fuel;

{F)  be capable of operating at, and making available for dispatch by
SPS, the minimum loading level(s) specified in Exhibit C for operations with AGC and
without AGC for each possible operating configuration of the Facility generating unit{s);
and

{G) be capable of operating, or continuing to operate without
interruption, 1n combined-cycle mode in the event of a planned or unplanned outage of ,
one or more, but not all, Faciity combustion turbine generating unit(s)

34 Net Capability. The Net Capability 1s 804 MW, as measured at the Point
of Delivery The expected Facility summer production capability available to SPS
hereunder at the Paint of Delivery is 502 MW.

Article 4 - Commercial Operation

41  Commercial Operation. Subject to extension as specifically provided for
herein, the Facility shall achieve the Commercial Operation Date, and shall be fully
capable of reliably producing the Contract Capacity and Contract Energy to be provided
under this PPA and delivering such power and energy to SPS at the Point of Dehvery,
no later than the Commercial Operation Milestone; provided, that Seller shali not be
obligated to establish a Commercial Operation Date under this PPA that i1s earlier than
the Commercial Operation Milestone and SPS shall not be obligated to establish a
Commercial Operation Date under this PPA that 1s earlier than April 1, 2008.

42  Construction Milestones. In order to achieve the Commercial Operation
Date by the Commercial Operation Milestone, Seller agrees to meet the Construction
Milestones set forth in Exhibit B.

4.3  Site Report. Seller shall conduct a Phase | environmental investigation of
the Site and shall provide SPS, on or hefore 90 days after Execution Date, with a-copy
of the report summarizing such investigation, together with any data or information
generated pursuant to such mnvestigation Seller shall provide to SPS, with such report,
confirmation from an environmental engineer that the Site has been ihspected for
Environmental Contammation and that the Site complies with all applicable
governmental laws, regulations, or requirements relating to environmental or
occupational health and safety matters and Hazardous Materials The term “all
applicable governmental laws” in this Section 4.3 shall include all statutes identified in
Articte 1 under the definition of "Hezardous Matenals”, and all federal, state, tribal. and
local environmental health and safely statutes, ordinances, codes, rules, regulations,
orders, and decrees regulating, relating to, or imposing hability or standards concerning
or in connection with Hazardous Materials, Such report, or other written confirmation
provided by Seller, shall include a confirmation that, based upon such investigation and
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to the best of Seller’s knowledge, no conditions involving Environmental Contamination
exist at or under the Site

44 Facility Contracis  Seller shall provide to SPS, within the time frames
specified by the Construction Milestones, copies of the following major contracts which
govern the design and construction of the Facility, and the ability of Seller to deliver
capacity and energy to SPS at the Point of Delivery: contracts for the manufacture,
delivery and installation of the generating and step-up transformation equipment;
Sefler's EPC Contract(s), or other general contractor agreements, matenal operating
agreements; applicable electric transmission and/or interconnection agreements; and
applicable natural gas transportation andfor interconnection agreements. Upon
reasonable notice and request by SPS, Seller shall provide SPS with other Facllity
construction contracts and major engineenng drawings. Seller shall also provide SPS
with reasonable evidence that it has the capability to finance construction of the Facility
Information that is commercially sensitive, confidential or proprietary may be redacted
from the documents provided to SPS pursuant to this Section 4.4, Seller shall provide
sufficient mformation for SPS to be reasonably assured that Seller has contracted with
financially responsible vendors as part of the Facility construction process.

45 Progress Reports. Seller shall submit to SPS, on the first Day of each
calendar month until the Commercial Operation Date is achieved, progress reports n a
form reasonably satisfactory to SPS. These progress reports shall notify SPS of the
current status of each Construction Milestone

4.6 SPS's Rights During Construction. SPS shall have the right to monitor the
construction, start-up, and testing of the Facility and Seller shall comply with all
reasonable requests of SPS with respect to the monitoring of these events  Seller shall
cooperate In such physical inspections of the Faciity as may be reasonably requested
by SPS durmg and after completion of construction. All persons vistting the Facility on
behatf of SPS shall comply with all of Seller's applicable safety and health rules and
requirements  SPS's technical review and inspection of the Facility shail not be
construed as endorsing the design thereof or as any warranty of safety, durability, or
reliability of the Facility

4.7 Conditions to Commercial Operation SPS will notify Seller when the
Facility has achieved the Commercial Operation Date, which notice will be neither
unreasonably withheld nor delayed by SPS. This notification is contingent upon Seller
providing evidence reasonably acceptable to SPS of the satisfaction or occourrence of
all of the conditions set forth in this Section 4 7 (“Conditions”) and shall include a
declaration by SPS to that effect. The Parties agree that review and approval of such
Condittons may occur on an on-going and incremental basis, pending resolution of any
dispute, as such Conditions are satisfied The Conditions are

(A)  Seller has successfully completed that testing of the Facilily wihich
is required by the Financing Documents, the Facifity's governmental permits, the
Interconnection Agreement, Seller’s operating agreements, Sellers EPC Contract(s),
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and manufacturers’ warranties for the commencement of commercial operations at the
Facility;

(B) the Facility has (1) achieved three (3} successfut starts of each
combustion turbine generating unit in simple-cycle operation without expenencing any
abnormal operating condtions, (2) achieved one (1) successful start of each
combustion turbine generating unit, and the applicable steam turbine generating unit, in
combined-cycle operation without experiencing any abnormal operating conditions, (3)
generated in each possible combined-cycle operating configuration while synchronized
to Interconnection Provider's System at base load capacity without experiencing any t
abnormal operating conditions, and (4) generated continuously for a period of not less
than sixteen (16) hours while synchronized to Interconnection Provider's Sysiem at a
net capacity ouiput of at least 80% of the Net Capability without experiencing any
abnormal operating conditions;

{C) the Facility has met the requirements for AGC by 8PS, has
achieved initial synchronization with the Interconnection Provider’s System, and has
demonstrated the reliability of its communications systems and communications with
SPS's EMCC;

{D) an independent professional engineer's certificatton has been
obtained by Seller (and has been provided to SPS) stating that the Facility has been
completed n all material respects (excepting punch list items that do not matenally and
adversely affect the ability of the Facility to operate as intended hereunder) in
accordance with this PPA,

(E) Seller 18 both obligated under, and In compliance with, the
Interconnection Agresment and the interconnection of the Facility to the Interconnection
Provider's System has bheen completed in accordance with the Interconnection
Agreement and has operated at full Facility output capacity without experiencing any
abnormal or unsafe operating conditions on any interconnected system;,

(F)  Seller has made all arrangements and executed all agreements
required to deliver the Contract Capacity and Contract Energy from the Facility to the
Point of Delivery in accordance with the provisions of this PPA;

(G) all physical natural gas interconnection and metering facilities, as
described in Section 5.6(A), have been completed and are available for the delivery and
receipt of natural gas fuel at the Fuel Delivery Point, in accordance with all applicable
gas tariffs;

(H) all arrangements for the supply of required electric services to the
Facility, including the supply of turbine unit start-up and shut-down power and energy,
have been completed by Seller separate from this PPA, are in effect, and are avallable
for the supply of such electric services 1o the Facility, ‘
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(1) the security arrangements meeting the requirements of Article 11
have been established;

(J) certificates of msurance evidencing the coverages required by
Article 16 have been obtained and submitted to SPS; and

(K}  Seller has submitted to SPS a certificate of an officer of Seller
familiar with the Facility after due inquiry stating that all necessary permits, consents,
licenses, approvals, and authorizations required to be cbtained by Seller from any
Governmental Authority to construct and/or operate the Facllity in compliance with
apphicable law and this PPA have been obtained and are i full force and effect, and
that Seller 1s in compliance with the terms and conditions of this PPA in all material
respects

48 Test Enerqy. Seller shall coordinate the production and delivery of Test
Energy with SPS. SPS shall cooperate with Seller to facilitate Seller's testing of the
Facility and shall purchase Test Energy as follows:

(A)  SPS shall accept all Test Energy delivered to the Point of Delivery
prior to the Commercial Operation Date and purchase such delivered Test Energy at
the Qualifying Facility energy payment rate set forth in SPS's retall electric tariff in effect
during the period of such delivery Unless olherwise agreed to by the Parties in writing,
the payment resulting from the application of such Qualifying Facility energy payment
rate to the amount of such delivered Test Energy shall be the sole and exclusive
compensation that SPS shall be obligated to make to Seller for the generation and
delivery of such Test Energy. Further, Seller shall be responsible for the procurement
and costs of all fuel required to produce energy from the Facility prior to the Commercial
Operation Date;

) (B)  After the Commercial Operation Date, SPS shall arrange for the
required fuel delivery, dispatch the Facihty and purchase Test Energy when reasonably
requested to do sc by Seller to accommodate Seller's testing of the Facility, including
heat rate testing pursuant to Section 8.5, seasonal capacity testing pursuant to Section
10.4, and any other testing of the Facility which Seller 1s required to perform, or cause
to be performed, pursuant to this PPA. 8PS shall not be required to purchase such
Test Energy in amounts greater than the amount of energy assoclated with the Contract
Capacity If Selter requests SPS to dispatch and purchase Test Energy pursuant to this
Section 4 8(B) that would not otherwise be economically dispatched by SPS as
Contract Energy, (1) SPS shall purchase such Test Energy at the Qualifying Facility
energy payment rate set forth in SPS’s retail electric tanff m effect during the pericd of
such delivery, (2) Seller shall reimburse SPS for any fuel, fuel transportation,
imbalance, and related costs incurred by SPS, as determined solely by SPS, to provide
the fuet used to produce such Test Energy, and (3) SPS shall have no obligation to
make ary payments to Selter pursuant to Section 8.3, Section 8.4 or Section 8.6 In
connection with the purchase of such Test Energy. To the extent that Seller requests
SPS to digpatch and purchase Test Energy pursuant to this Section 4 8(B) that would
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otherwise be economically dispatched by SPS as Contract Energy, SPS shall purchase
such Test Energy as Contract Energy and in accordance with the provisions of Article 8.
The Parties shall use good faith efforts to schedule the dehvery of Test Energy during
such tme periods when such energy would otherwise be economically dispatched by
SPS as Contract Energy; and

(C)  Notwithstanding the provisions of Section 4.8(B), if, at any time

during Commercial Operation, Seller’s testing of the Facility (including heat rate testing
pursuant to Section 8.5, seasonal capacity testing pursuant to Section 10.4, and any ;
other testing of the Facility which Seller 1s required to perform, or cause to be s
performed, pursuant to this PPA) restricts the amount of Contract Capacity that is
available from the Facility for dispatch and receipt by SPS or 8PS's AGC of the Facility,
these availability restrichions shall be reflected in the Monthly Capacity Payment and/or
Dispatchability Payment calculations specified in Sections 8.1 and 8.2, respectively.
Also notwithstanding the prowisions of Section 4.8(B), if, at any time during Commereial
Operation, Seller's change to a prearranged schedule for testing of the Facility, without
sufficlent prior notice to SPS, causes SPS to incur balancing or other transportation
penalties and/or additional charges associated with natural gas fuel delivery to the
Faailty, Seller shail reimburse SPS for all such penalties and/or additional charges

4.9 Partial Completion Declaration In the event that the Conditions have
been satisfied with respect to not less than one combustion turbine generator, but not
all of the Facility, if Seller so requests, SPS shall issue a "Partial Completion
Declaration” stating that Commercial Operation Date has beeh achieved with respect to
that unit. Frem and after the date of a Parlial Completion Declaration, all of the nghts
and duties of the Parties under this PPA shall apply in respect of such unit, including
payments for capacity and energy under Article 8, which shall be prorated based on the
Net Capability of the unit included in the Partial Completion Declaration, the dispatch
and maintenance requirements of this PPA, and the liquidated damages, if applicable,
due under Article 12.5 for the unit not included in the Partral Completion Declaration In
the event of a Partial Gompletion, Seller shall have the cure period specified In Section
12.1(C) within which to achieve operation of the remaining units.

Article 5 — Delivery, Availability Reporting, Metering and Fuel Supply

5.1  Delivery Arrangements.

(A)  Seller shall be responsible for all interconnection, electric losses,
transmission and ancillary service arrangements and costs required to deliver, on a firm
transmission service basis, the Contract Capacity, Contract Energy, and Test Energy
from the Facity to SPS at the Pomt of Delivery SPS shall be responsible for all
electric losses, transmission and angcillary service arrangements and costs required to
receive the Contract Capacity, Contract Energy and Test Energy at the Point of Delvery
and deliver such capacity and energy to ponts beyond the Point of Delivery
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(B)  Seller shall be responsible for making, maintaining, and paying the
costs associated with an interconnection request with the SPP for interconnecting the
Facility to the Interconnection Provider's System. The estimated cost of the
interconnecton is $2,700,000.00 (actual costs as determined by SPS). The Capacity
Price will be increased or decreased by the appropriate value in the following table for
gach $100,000 00 increment above or below the estimated cost of $2,700,000.00.

Commercial Operation Period Capacity Pnce
6/1/2008 - 4/30/2033 $0.00230

The interconnection request shall state (1) that Seller is requesting that
SPP undertake the analysis and study necessary for “Energy Resource Interconnection
Service,” as that term 1s defined by the SPP OATT, (2) that Seller is requesting that
SPP perform the Feasibility and System Impact Studies together, and (3) that network
transmission service will be requested under the Xcel Energy Open Access
Transmission Tariff (as described in Section 5 1(C)). Seller shall also be responsible
for timely executing an Interconnection Agreement with the SPP that shall specify that
the interconnection service being obtained 15 Energy Resource [nterconnection Service
and for timely taking those actions required to ensure timely processing of Seller's
request.

{C) SPS shall be responsible for making, maintaining, and paying the
costs assoclated with a request to the transmission function of SPS, or SPP, or both,
for delivery of the output of the Facility to SP8’s customers on a firm network resource
basis under the terms and conditions of the Xcel Energy Open Access Transmission
Tarifl. SPS shall also be responsible for registering the Facilty with the SPP pursuant
to SPP requirements, and shall have all responsibilities aftendant to such registration
(e.g. submission of schedules and offers for the Facility) "Seller shall assist SPS in
these efforts as requested. In the event that SPS participates in any energy, ancillary
service, or capacity market operated by the SPP, the Parties shall amend this PPA to
reflect therr individual nghts and responsibilites, ncluding cost obiigations and duties
related to coordination of day ahead and real time activities, associated with SPS's
patticipation In such market or markets.

52  Avalflability Reporting.

(A) Seller shall be responsible for providing accurate and tmely
updates on the current avallability of the Contract Capacity to SPS's EMCC ("Reported
Availabiity’) SPS shall have the right to venfy at any time, without prior notice to
Seller, Seller's current Reported Availability To verify Seller's Reported Avallability,
SPS shall dispatch the Contract Capacily to the level of Reported Avaiability
{"Availability Verification Test”) Hf (1) the tested availability {rounded upward to the next
whole MW} 15 less than ninety-seven percent (87%) of the Reported Availability
{rounded upward to the next whole MW), or (2) such tested avallabiity is more than five
(5) MW below the Reported Availability, the results of the test shall be identified as a
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“Deficiency”. In the event of a Deficiency, the Coniract Capacity avattability shall be
derated to the level of the tested available capacity for the then current hour and all
subsequent hours unti Seller reports a revised level of available Contract Capacity.
Upon receiving notice from Seller of a revised Reported Availability, SPS shall have the
option of conducting a second Availability Verfication Test. If SPS chooses not to
conduct a second Availability Venfication Test at that time, the Contract Capacity will be
considered available to the full level of Seller’s Reported Availability until SPS conducts
a subsequent Availability Venfication Test. The resulting amount of Contract Capacity
available for any individual hour shall be integrated over the hour, on a prorated basis,
to reflect any updates in Seller's Reported Avalability made effective during such hour. '

(8) SPS will notify Seller as soon as possible by telephone and
thereafter in writing whenever an Availability Verification Test has identified a Deficiency
from Seller's Reported Availability. The second and any subsequent Deficiencies in
any billing month shall result in a retroactive derating of the Gontract Capaoity
availability to the capacity level achisved in the most recent Availability Verification Test.
The pencd for retroactive adjustment wilt be all prior haurs in which Seller's most recent
Reported Availability was continuously in effect and unverified by SPS  In no event wll
the period for retroactive avalabllity adjustments exceed ten (10) Days or extend
beyond the first Day of the biling month  Three (3) Deficiencies in any two (2)
consecutive billing months shall result in a five percent (5%) reduction in the Capagity
Price, as set forth in Section 8.1, applicabls to the subsequent two biling months

5.3  Electnic Metering Devices

(A} All Electric Metering Devices used to measure the net capacity and
energy made avallable to SPS by Seller under this PPA and fo monitor and coordinate
operation of the Facility shall be owned, installed, and maintained in accordance with the
Interconnection Agreement at no cost to SPS under this PPA  If Electric Metering Devices
are not installed at the Point of Delivery, meters or meter readings will be adjusted to reflect
losses from the Electnc Metering Devices to the Point of Delivery. Seller shall provide SPS
access to all Electric Metering Devices for all purposes necessary to perform under this
PPA and shall provide SPS the reasonable opportuntty to be present at any time such
Electric Metering Devices are to be inspected and tested or adjusted in accordance with this
Article 5 Seller shall obtain any consent or other agreement from the Interconnection
Provider necessary to allow SPS access to the Electric Metenng Devices.

(B)  Etther Party (the “Installing Party”} may elect to install and maintain,
at its own expense, backup metering devices ("Back-Up Metering") in addition to those
mstalled and maintamed pursuant to the Interconnection Agreement, which installation
and maintenance shall be performed in a manner acceptable to SPS. The Installing
Party, at Its own expense, shall inspect and test s Back-Up Metering upon instaliation
and at least annually thereafter The Installing Party shall provide the other Party (the
“Non-Installing Party”) with reasonable advance notice of, and permit a representative
of the Non-Installing Parly to witness and verify such inspections and tests, provided,
however, that the Non-Installing Party shall not unreasonably interfere with or disrupt
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the activities of the Instaling Party and shall cormply with all safety standards of the
installing Parly. Upon request by the Non-installing Party, the Instaling Party shall
perform additional inspections or tests of the Installing Party's Back-Up Meterning and
shall permit a qualified representative of the Non-Installing Parly to inspect or witness
the testing of such Back-Up Metering, provided, however, that the Non-Installing Party
shall nat unreasonably interfere with or disrupt the activities of the Installing Party and
shall comply with all safety standards of the Installing Party. The actual expense of any
such reguested’ additional inspection or testing shall be borne by the Non-Installing
Party, unless, upon such inspection or testing, the Back-Up Metering 1s found to register
inaccurately by more than the allowable limits established i this Article 5, in which :
event the expense of the requested addional inspection or testing shall be borne by
the Instaling Party  If requested by the Non-installing Party in writing, the Installing
Party shall provide coples of any inspection or testing reports to the Non-installing
Party.

{C) If any Electric Metering Devices or Back-Up Metering, are found to
be defective or inaccurate, they shall be adjusted, repaired, replaced, andfor
recalibrated as near as pracficable to a condition of zero error by the Party owning such
defective or inaccurate device and at that Party's expense.

54  Adwstment for Inaccurate Meters. If an Electric Metering Device or Back- .
Up Metering fails to register, or [f the measurement made by an Electnc Metering
Device or Back-Up Metering, is found upon testing to be inaccurate by more than one
percent (1 0%), an adjustment shall be made correcting all measurements by the
inaccurate or defective Electric Metering Device or Back-Up Metering, for both the
amount of the inaccuracy and the period of the inaccuracy, In the following manner:

(A) If the Electric Metering Device is found to ‘be defective or
Inaccurate, the Parties shall use Back-up Metering, if instatfed, fo determine the amount
of such inaccuracy, provided, however, that the Back-Up Metering has been tested and
mantained in accordance with the provisions of this Article. If the Back-up Metering is
installed on the low side of Seller's step-up transformer, the Back-up Metenng data
shall be adjusted for losses  if Seller did not install Back-Up Metering, or Seller’s Back-
up Metering 1s also found o be inaccurate by more than one percent {1.0%), the Parties
shall estimate the amount of the necessary adjustment on the basis of deliveries of net
capacity and energy from the Faclity during periods of similar operating conditions
when the Electric Metering Device was registering accurately The adjustment shall be
made for the penod during which inaccurate measurements were made,

(B) If the Parties cannot agree on the actual peried during which the
inaccurate measurements were made, the period during which the measurements are
to be adjusted shall be the shorter of (1) the last one-half of the period from the last
previous test of the Electric Metering Device to the test that found the Electric Metering
Device to be defective or inaccurate or {2) the one hundred eighty (180) Days
immediately preceding the test that found the Electric Metering Device to be defective
or mnaccurate, and
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(C) To the extent that the adjustment period covers a period of
deliveries for which payment has already been made by SPS, SPS shall use the
corrected measureéments as determined in accordance with this Article to recompute
the amount due for the period of the inaccuracy and shall sublract the previous
payments by SPS for this period from such recomputed amount. If the difference is a
positive number, the difference shall be paid by SPS to Seller; if the difference 1s a
negative number, that difference-shall be paid by Seller to SPS, or at the discretion of
SPS, may take the form of an offset to payments due Seller by 8PS. Payment of such
difference by the owing Party shall be made not later than thirty (30} Days after the
owtng Party recelves notice of the amount due, unless SPS elects payment via an
offset.

55 Natural Gas Fuel Delivery.

(A)  SPS shall procure and deliver, or cause to be deliverad, to Seller at
the Fuel Delivery Point, all natural gas fuel required for Seller to produce the Contract
Energy dispatched by SPS

(B) Al natural gas fuel delivered to Seller at the Fuel Delivery Point for
the purpose of generating Contract Energy shall be Acceptable Natural Gas Fuel. If
SPS is unable 1o procure and deliver Acceptable Natural Gas Fuel to the Fuel Delivery
Pomnt, SPS shall have the nght to (1) cease dispatching Contract Energy from the
Facllity, {2) require Seller to modify (at SPS's risk and cost} the Facllity turbine units
and/or other equipment so as to allow the Facility fo utilize the natural gas fuel supply
available from the upstream natural gas pipeline(s) at the Fuel Delivery Point, provided
that such modification would not void the manufacturer's warranty for such equipment
then in effect and would not matenially and adversely impast the operation of such
equipment, or (3) construct and operate an appropriate natural gas conditioning facility
(at SPS's risk and cost) at a mutually agreeable and reasonably convenient location on
the Site, so that the natural gas fuel delivered by SPS may be conditioned to conform to
the specifications for Acceptable Natural Gas Fuel.

(C)  Seller shall be obligated to accept delivery of all Acceptable Natural
Gas Fuel delivered by SPS to the Fuel Delivery Paint for the purpose of generating the
Contract Energy dispatched by SPS; prowided, that (1) the Contract Capacity required
to generate such Coniract Energy is available, (2) all such natural gas fuel is required
for the Facility to produce the Contract Energy dispatched by SPS, and (3) all such
natural gas fuel 1s defivered to the Fuel Delivery Point at a pressure of not less than 450

psig.

56  Natural Gas Fuel Supply Interconnection and Metering.

(A)  Seller shall be responsible for all natural gas interconnection and
metering arrangements, and the associated costs, required to interconnect the Fadliity
to, and receive Acceptable Natural Gas Fusel at the Fuel Delivery Point, at adequate
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delivery pressure and volume, and to fully operate the Facility turbine unis, using such
natural gas fuel, over the Commercial Operation period. Such arrangements include
the construction, operation and maintenance of the Natural Gas fnterconnection
Facilities and natural gas metering facilities, ineluding any natural gas compression,
regulation, heating and filter/separation equipment required to fully operate the Facility
generating unit{s) over the Commarcial Operation period using the Acceptable Natural
Gas Fuel delivered to the Fuel Delivery Point by or on behalf of the Gas Provider. SPS
shalt also be responsible for causing dellveries of natural gas fuel at the Fuel Delwery
Point at a pressure of not less than that specified in Section 5 5(C) and for causing the
natural gas interconnection and metering facilities utiized by Gas Provider to be of
sufficient size and specifications to provide natural gas deliveries fo the Fuel Delivery
Point sufficient for the full operation of the Facility generating unit(s) over the
Commercial Operation period. 1f Seller elects to install other natural gas-fired
equipment that 1s not used for the direct conversion of natural gas fuel to electric energy
(such as natural gas-fired auxiliary boiler(s), natural gas in-line heater(s) used to heat
the natural gas fuel, or bullding heating equipment), Seller shall either (1) separately
meter and supply, at Seller's expense, the natural gas fuel consumed by such patural
gas-fired equipment or (2) separately meter and establish a separate, stand alone
natural gas supply agreement with SPS to provide the hatural gas fuel consumed by
such natural gas-fired equipment. Notwithstanding, Seller shall be responsible for the
payment of all costs of facilities necessary to receive the Acceptable Natural Gas Fuel
at the Fuel Delivery Point plus an estimated capital contribution of $2,475,000 00
(actual costs as detaermined by SPS) of the cost ta provide facilities required to provide
capacity to deliver the Acceptable Natural Gas Fuel from the Gas Provider andfor
upstream gas transportation providers to the Fuel Delivery Point, including the cost of
the pipeline, metering, heating, and fiftering. The Capacity Price will be increased or
decreased by the approprate value mn the following table for each $100,000.00
increment above or helow the estimated cost of $2,475,000 00.

Commerclal Operation Period Capactty
Price
| 6/1/2008 - 4/30/2033 $0.00230

(B) Seller shall accommodate SPS’s reasonable request to
interconnect the Facility with one or more additional natural gas delivery systems at or
near the Fuel Delivery Point identified in Exhibit C and to designate such additional
interconnection as an additlonal Fuel Delivery Point, provided that (1) SPS, or a third
party designated by 3PS, shall be responsible for providing and installing (at SPS's
cost) all natural gas interconnection and metering facilities required to establish such
additional interconnection; {2) such additional interconnection will not interfere with the
operation of the Facllity, other than dunng the time necessary to physically connect the
additronal interconnecting facilities; and (3) such additional interconnection will deliver
Acceptable Natural Gas Fuel to the Fuel Delivery Pcint at a pressure of not lgss than
that specified in Section 5.5(C) Seller shall grant SPS, or a third party designated by
SPS, an easement and access 10 the location of the Fuel Delivery Point dentified in
Exhibit C for the purpose of constructing and mantaining the additional natural gas
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interconnection and metenng faciites required at such additonal natural gas
mterconnection pont.

{C)  Unless otherwise provided for under separate agreement between
the Parties, Seller shall be the operator of the Fuel Delivery Point identified in Exhibit C
and any Fuel Delivery Point(s) established pursuant to Section 5 8(B). SPS shall be
responsibie for all volume confirmations, allocations, and balancing functions as well as
gas regulation and maintenance and testing arrangements for all natural gas metering
at such Fuel Delivery Poini(s). Seller shall be responsible for ail natural gas physical
flow actvities, such as flow control, valve operation, and contacting the delivering
pipeline to mibiate gas flow to the Fuel Delivery Point.

() Al natural gas custody transfer metenng at the Fuel Delivery
Point{s) shall be installed and maintained in accordance with accepted natural gas
industry standards and shall comply with the requirements of all applicable gas tariffs
The aforementioned natural gas metering equipment shaifl be tested as least once
every three (3) months. SPS shall have the nght to have testing done on a more
frequent basis, provided that SPS pays for the cost of such additional testing The
protocol for such natural gas metering equipment testing shall comply with ali applicable
gas tariffs. Seller shall provide SPS with at least ten (10) Days advance notice of such
tests and a representative of SPS shall be permitted to witness such tests, provided,
however, that such SPS representative shall not unreasonably Interfere with or disrupt
the activities of Seller and shall comply with all of Seller's safety standards. Seller shall
provide copies of all test data and testing reports to SPS  If requested by SPS i
writing, Seller shall mstall (at SPS's cost) check metering, In connection with the natural
gas custody transfer metering, on Seller's downstream natural gas faclliies. Disputes
regarding the allocation of patural gas volumes and associated bilings with the
delivering pipeline, including meter reading adjustments for prior periods, shall be
resolved in accordance with the dehverng pipeline’s tariff,

Article 6§ - Obligation to Sell and Purchase Capacity and Energy

61 Sale and Purchase. Beginning on the Commercial Operation Date, Seller
shall supply from the Facility and sell to SPS, and SPS shall receive and purchase, the
Contract Capacity and Contract Energy, as specified in Article 7 Seller shall deliver the
Contract Capacity and Contract Energy to, and make such capacily and energy
avallable for dispatch and receipt by SPS at, the Point of Delivery. To the extent the
Facility 1s available to operate, all of the Contract Capacity and Contract Energy shall be
made avatable for delivery to the Point of Delivery and receipt by SPS as dispatched by
SPS under this PPA. Seller shall not curtall or interrupt deliveries of Contract Capacity
and/ar Contract Energy for economic reasons.

62 SPS Conditions Precedent. INTENTIONALLY DELETED

63 Seller Conditions Precedent Notwithstanding any provisions of this PPA
to the contrary, Seller shall have the right, unless waived by Seller in wrling, to
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termmate this PPA, without any further financial or other obligation to SPS as a result of
such termination, by notice fo SPS on or before seven (7) Days following Execution
Date, If, Seller fails to complete the requirements set out in Section 6.3 (A) by seven (7)
days following Execution Date. Absent such notice of termination by Sefler, this
contingancy shall be deemed waived and this PPA shall remain in full force and effect
thereafter

(A)  Approval of this PPA by the Management Policy Committee of
MDU Resources Group, Inc., the Board of Directors of Centennial Energy Resources,
LLC, and the Board of Directors of MDU Resources Group, Inc, each in thelr sole : ;
discretion.

6.4  Tile and Risk of Loss

(A)  As between the Parties, Seller shall be deemed to be in controt of
the Confract Capacity, Contract Energy and Test Energy output from the Facility up to
and until delivery and receipt at the Point of Delivery and SPS shall be deemed to be in
control of such capacity and energy from and after delivery and receipt at the Pomnt of
Delivery Titte and nisk of loss related to the Contract Capacity, Contract Energy and
Test Energy shall transfer from Seller to SPS at the Point of Delivery.

{B) Commencing on the Commercial Operation Date, title and risk of
loss related to the natural gas fuel supplied to the Facility to produce Contract Energy
and Test Energy shall transfer to Seller at the Fuel Delivery Point.

65 House Power and Maintenance Power. This PPA does not pravide for the
supply of any electnic service by SPS to Seller or to the Fagility.

Article 7 - Contract Capacity and Energy

7.1 Contract Capacity. The Coniract Capacity provided and sold by Seller
and purchased by SPS hereunder shall be all of the net generating capacity available at
any time from the Facility at the Point of Delivery, not to exceed the Net Capabiity. The
Contract Capacity purchased by SPS shall include any and all uncommitted and
undispatched capacity avallable from the Facility, which, in combination with the
capacity that has been committed and dispatched by SPS hereunder, shail not exceed
the Net Capability

72  Contract Energy. The Coniract Energy provided by Seller and received by
SPS herounder shall be the metered, net energy output generated by the Contract
Capacity as delivered and adjusted for losses to the Pomt of Delivery; less any such
energy which has not been dispatched by SPS, and less any Test Energy separately
purchased by SPS pursuant to Section 4.8(B) that has been uneconomically dispatched
by SPS at Seller’s request
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7.3  Excess Capacity and Excess Energy.

(A) The Parties acknowledge that during the Term of this PPA, Seller
may have available for sale commercially viable amounts of Excess Capacity and
Excess Energy. Sefler shall have the nght to offer such Excess Capacity and Excess
Energy for sale to other purchasers, or to SPS, in any manner that 1s consistent with
Seller's obligations and SPS’s nights under this PPA  The sale of Excess Energy will be
subordinate to SPS's night to dispatch Contract Energy from the Facility and all such
Excess Energy sales must be separately scheduled with SPS so as to distinguish such
sales from Contract Energy being purchased by SPS under this PPA,

(B) If, dunng the Term of this PPA, Seller desires to sell Excess
Capacity and the associated Excess Energy, Seller shall first comply with this Section
7.3(B)

(1)  Before selling any Excess Capacity or Excess Energy 1o any
third party, Seller shall first offer to sell such Excess Capacity and Excess Energy 1o
SPS, by notice to SPS (an "Offer Notice”) Any Offer Notice shall specify (a) the
amount of Excess Capacity and associated Excess Energy available for sale (the
“Offered Amount”), (b) the minimum price that Sefler is wiling to accept for such Excess
Capacity and Excess Energy (the “Offered Pricing”), {c) the date on which such Excess
Capacity and Excess Energy will first be available {the “Offered Date”), and (d) the
minimum term over which Seller is willing to accept the Offered Pricing for the Offered
Amount (the “Offered Term”).

(2)  SPS shall have ten (10) Business Days following receipt of
an Offer Notice within which to elect, by notice to Seller, whether to accept the Offered
Amount at the Offered Pricing, over the Offered Term, beginming on the Offered Date
Any fallure to respond to Seller's Offer Notice within such specified period shall
automatically be deemed a rejection by SPS of Seller's offer If (and only if) SPS
rejects Seller’s offer, Seller shall be free thereafter to sell not more than the Offered
Amount of Excess Capacity and Excess Energy, at not less than the Offered Pricing, for
not longer than the Offered Term, beginning on the Offered Date or at any time within
two weeks thereafter,

(3)  If {a) any govemmental permits restrict the amount of energy
that may be produced by the Facility and (b) Seller has sold Excess Capacity and/or
Excess Energy to one or more third parties during the Term of this PPA, all generation
from the Facility will be dedicated first to fulfiliment of Seller’s obligations to SPS under
this PPA (including Seller's Operating Reserve obligations), and second to fulfillment of
such third party sales contracts. All such contracts with third party purchasers shall
specifically reference SPS's superior right to dispatch the Faclity

(4)  During the Term of this PPA, Seller may not sell any Excess
Capactty or Excess Energy to third parties without (a) comphance with this Section
7 3(B) and (b} estabhishing natural gas metering, nomination, allocation and balancing
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procedures, agreed to In writing by SPS, that will separately identify, between Contract
Energy and Test Energy sold to SPS under this PPA and Excess Energy sold fo third
parties, the respective natural gas fuel used to provide such electric energy, and any
associated balancing costs.

7.4 Dispatch. SPS8's EMCC operator shall have the right to determine the
dispatch control of the Facility, including -Facility generating unit starts, shutdowns and
loading levels associated with the Contract Capacity and Contract Energy. Nothing in
this Agreement shall be construed to require SPS to dispatch the Facility (A) during any
particular period of the Term, (B) for any mimmum number of starts, or (C) for any
particular length of ime  For any generating unit tnp, Seller shall restart such unit only
if so directed by the EMCC.

7.5  Operating Reserve. All Operating Reserva associated with the Contract
Capacity shall be deemed to have been purchased by SPS, shall be made available to
SPS as Operating Reserve, and shall be activated by Seller when needed and called
upon by SPS. Upon achieving the Commercial Operation Date, Seller shall use
reasonable commercial efforts to maximize the Operafing Reserve available fo SPS
from the Contract Capacity, consistent with and subject to Good Utiily Practice,
provided that Seller shall not be requrred fo make any extraordinary capiial
expenditures or incur any significant increased operating expenses it connaction with
such efforts.

76  Permit Restriction of Contract Energy. 1t is the expectation of the Parties
that the amount of Contract Energy available for dispatch and receipt by SPS shall not
be restricted, due to any governmental permit applicable to or affecting the Facility, to
less than 100% (“Planned Restncted Energy”) during any period of Commercial
Operation Netither the Parties nor their Affiliates (including any person acting on their
behalf) shalf take any action that would result in or materialty contribute to a restriction,
under the Facility's present or-future governmental permits, in the amount of Contract
Energy available for dispatch and receipt by SPS to a level that is less than the Planned
Restricted Energy during any period of Commercial Operation. If, through no action of
the Parties or ther Affiliates, any present or future governmental permit(s) restrict the
amount of electric energy that may be produced by the Facility and, as a result of such
restriction, Seller, at any time during any period of Commiercial Operation, restricts the
amount of Contract Energy that is available for dispatch and receipt by SPS to an
amount which is less than the Planned Restricted Energy {"Restncted Energy”) or
resincts SPS's AGC of the Contract Capacity, (A) these availabibty restnchons
(resulting from the difference between the Planned Restricted Energy and the
Restricted Energy) shalt be reflected in the Monthly Capacity Payment and/or
Dispatchability Payment calculations specified In Sections 8.1 and 8 2, respectively and
(B) Seller shall reserve one hundred percent {(100%) of the amount of electnc energy
that may be produced by the Facility, less that energy production needed for required
testing of the Facility, for the delivery of Contract Energy to SPS. Nothing in this PPA
shall be construed to create an obligation of Seller to operate the Facility, or permission
for 8PS to dispatch Contract Energy, in violation of the Facility’s governmental permits
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Article 8 - Payment Calculations

Operation Date, SPS shall pay Seller a Monthly Capacity Payment for Contract
Capacity based on the following formula-

Monthly Capacity Payment = NC % CAF x CP, where:

NC = Net Capability {(as specified in Section 3.4) '

CAF (Capacity Availability Factor, Twelve Month Rolling Averags) =

(AE + SME) / PE, where:

AE =

10/20/2006 9 19 AM

Available Energy, stated in Megawatt-hours (MWh), is the amount of
energy associated with the Contract Capacity that 1s available from the
Facility for dispatch and receipt by SP3, regardless of whether SPS
dispatches Contract Energy for receipt at that level, in the monthly
billing penod and the previous eleven monthly billing periods, taking
into account all planned and unplanned deratings of the Facility. The
Contract Capacity which 1s unavailabte for dispatch and receipt by SPS
will be considered to be available for the purposes of determining
Available Energy when, and only when: (A} the Faclity 15
disconnected from $PS’s system pursuant to the interconnection
Agreement and the disconnection Is not caused by actions of Seller or
problems with the Facility, (B) the Contract Capacity is unavailable due
to SPS's failure or inability to supply Acceptable Natural Gas Fuel to
the Fuel Delivery Point; (C) the Contract Capacity and associated
energy cannot be delivered by Seller or received by SPS due to an
Emergency, or an event of Force Majeure, affecting S8PS’s electric
system; (D) the Contract Capacity and associated energy cannot be
received by SPS at the Point of Delivery due to transmission
constraints affecting SPS$'s electric system, (E) the unavailability of the
Contract Capacity s caused by, or resulis from, 8PS8’s fallure to
perform 1ts obligations under this PPA; or (F) the Facility cannot
operate because it has exhausted the hmits of the operating
restrictions imposed by any governmental permit(s) (or any
subsequent amendments thereto) applicable to or affecting the
Facility, provided, that if such permit restriction(s} result n the
restrichon of the amount of Contract Energy that is available for
dispatch and rcccipt by 3PS to an amount which is less then the
Planned Restricted Energy set forth in Section 7 6, then the Contract
Capacity shall be considered unavailable to the extent that Seller
cannot deliver Contract Energy to SPS in an amount equal to the
Planned Restricted Energy set forth in Section 76  Without kmiting
the foregomg, the Contract Capacity will be considered io be
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unavailable for the purposes of determining Available Energy when,
and to the exient that, Seller is unable to provide or deliver such
Contract Capacity and the associated energy due to an event of Force
Majeure, not on SPS’s system, affecting Seller or the Faclity.
Availabie Energy shall be caicufated as the sum, for alf hours in the
billing period, of the amount of energy associated with the Contrast
Capacity available during each individual hour.

SME = Scheduled Maintenance Energy, stated in MWh, is the amount of
energy associated with the Contract Capacity that i1s not avallable from
the Faciiity for dispatch and receipt by 8PS, in the monthly billing
period and the previous eleven monthly billing periods, due to
Scheduled Outages/Deratings that meet the requirements for credited
Scheduled Maintenance Energy specified in Section 10.1. Scheduled
Mamtenance Energy shall be calculated as the sum, for all hours in the
billing pertod, of the amount of energy associated with the Contract
Capacity that 1s unavaitable dunng each individual hour due to a
Scheduled Outage/Derating that meets the specified requirements for
credited Scheduled Maintenance Energy.

PE Period Energy, stated in MWh, shall be calculated, for the monthly
billing penod and the previous eleven monthly billing pericds, as the
product of the Net Capability and the total number of hours in the

billing period and the previcus eleven monthly billing periods.

Notwithstanding the above, far each of the first eleven manthly billing perads
after the Commercial Operation Date, CAF shall be determined with data from
the monthly billing period in question only, rather than including data from the
previous monthly billing periods

CP = C(Capacity Price, stated in $/kW-month, as set forth, by Commercial
Operation period, in the following table,
Commercial Operation Period |  Capacity Price
6/1/2008 - 4/30/2033 | $7 31

82 Payment for Dispatchabllity. Commencing on the Commercial Operation
Date and subject to the provisions of Exhibit A, includig the initial verification of
compliance, SPS shalf pay Seller a monthly Dispatchability Payment (prorated to reflect
the actual number of Days of Commercial Operation in the first and last monthly billing
penods) based on the following formula: :

Monthly Dispatchahility Payment = NC x DAF x §0 25/kW-month, where®

NC = Net Capability (as specified in Section 3 4)
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DAF = Dispatch Avallability Factor, Twelve Month Rolling Average, where the
factor is based on the number of hours the Facility is on AGC by SPS, as
determined by SPS, and the number of hours the Faciity 1s on line
adjusted for Ramp Rate Availability. DAF is derived from the following
formula:

DAF = (Hours on-control / Hours on-line) x RAF, where-

Hours on-control = the total number of hours during the monthly
billing period and the preceding eleven monthly
billing periods when the Facility's generating
unif(s) are recewving and responding to
dispatch pulses transmitted from SPS’s EMCC
Any hour for which SPS reguests that the
Contract Capacity be dispatched without AGC
by SPS will be counted as an Hour on-conirol
so that the ratio of {(Hours on-control/Hours on-
Iine) will be one (1) for such hour.

the total number of hours during the monthly
billing penod and the preceding eleven monthly
billing periods when the Facility’s generating
uhil(s) are synchronized to the interconnected
system and avalable to generate electric
energy

Hours on-line

RAF = Ramp Rate Availability Factor, where RAF 15
determined by the following table subsequent
to verfication testing by SPS as set forth in
Exhibit A:

Tested Contract Capacity Ramp Rate Performance RAF
Contract Capacity ramps at a rate which is greater than or | 1.00
equal to one hundred percent (100%) of the rate set forth
in Exhibit A under “Dispatchabibty Requirements.”
Contract Capacity ramps at a rate which is greater thanor | 075
equal to seventy-five percent (75%]), but less than one
hundred percent (100%), of the rate set forth In Exhibit A
under “Dispatchability Requirements ”

Contract Capacity ramps at a rate which 1s greater than or | 0.50
equal to fity percent (50%), but less than seventy-five
percent (75%), of ihe rale set forth n Exhibit A under
| "Dispatchability Requirements ”

Contract Capacity ramps at a rate which is less than fity | 000
percent (50%) of the rate set forth m Exhibit A under
"Dispatchability Requirements.”
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Notwithstanding the above, for each of the first eleven monthly billing
periods following the Commaercial Operation Date, Hours on-control and
Hours on-line shall be determined with data from the monthly billing period
in question only, rather than including data from the previous monthly
billing penods.

Payment for Energy Toling. Comimencing on the Commercial Operation

Date, SPS shall pay Seller a monthly Tolling Payment for the Contract Energy which is
dispatched by SPS and delivered by Seller to SPS during the billing month. SPS shall
not pay a Tolling Payment for energy scheduled fo others. If the Heat Rate Adjustment
("HRA") resuits in & negative Tolling Payment for any billing month, the negative
balance shall be offset against the payments determined pursuant to Sections 8.1 The
monthly Tolling Payment shall be determined by the following formula:

Monthly Tolling Payment = (E x TP) - HRA, where.

E = Contract Energy, stated i MWh, which 15 dispatched by SPS and
delivered by Seller to SPS dunng the billing month;
TP = Toling Prce, which shall be amounts, in dollars/MWh set out in Table 8.3;
and
HRA = Heat Rate Adjustment, determined as a dollar amount pursuant to Section
8.4
1072012008 8 19 AM 32 5200016 001 16 CEM
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Table 8 3 Energy Tolling Price

Tolling Tolling
Price Priee

Poriod Contract Year  ($/MWh)}  Period Contract Year {3/IMWh)
1 6/1/2008 - 4/30/2009  §1.75 14 5/1/2021 - 4/30/2022 $2.35
2 5/1/2009 - 4/30/2010  §1.79 15 5/1/2022 - 4/30/2023 $2.41
3 5/1/2010 - 4/30/2011  $1.83 16 5/1/2023 - 4/30/2024 $2.46
4 5/1/2011 -4/30/2012  $1.87 17 5/1/2024 - 4/30/2025 $2.52
5 5M1/2012 -4/30/2013  $1.52 18 5/1/2025 - 4/30/2026 $2.58
8  5/1/2013 -4/30/2014  $1.96 18 5/1/2026 - 4/30/2027 $2.64
7 5/1/2014 - 4/30/2015  $2.01 20 5/1/2027 - 4/30/2028 $2.70
8  5/1/2015-4/30/2016  $2.05 21 5/1/2028 - 4/30/2029 $2.76
g 5M/2016 - 4/30/2017  $2.910 22 5/1/2029 - 4/30/2030 $2.82
10 5172017 - 4/30/2018  $2.15 23 5/1/2030 - 4/30/2031 $2.89
11 5/1/2018 - 4/30/2019  $2.20 24 5/1/2031 - 4/30/2032 $2.95
12 5/1/2019 - 4/30/2020 $2.25 25 5/1/2032 - 4/30/2033 $3.02

i3 5/1/2020 - 4/30/2021  $2.30

84 Heat Rate Adjustment to Payments.

{A) If the Actual Net Heat Rate for the Facility is greater than the
Predicted Net Heat Rate, the Heat Rate Adjustment, for the billing month following the
heat rate test until the billing month following the next heat rate test, shall be used to
reduce payments to Seller as specified in Section 8.3 and shall be determined by the
following formula:

Heat Rate Adjustment = Fuel Delivered x Price of Fuel x (1 — (P/A)), where:

“Fuel Delivered” is the amount of natural gas energy provided by SPS and
consumed by the Facility to produce the Contract Energy dispatched by 8PS and
deliverad by Seller to SPS n the billing month, stated in MMBtu,

“Price of Fuel” 1s the average unit cost of the Fuel Delivered, stated in $/MMBtu,
calculated as the total cost of the Fuel Delivered dwided by the Fuel Delivered
The total cost of the Fuel Delivered shall include SPS’s actual commadity cost of
the Fuel Delivered; any transportation, handling, natural gas storage and
ancillary natural gas service costs incurred by SPS assocmated with the Fuel
Delivered; and all natural gas demand charges incutred by SPS associated with
the Fuel Delivered,

“P* is the Predicted Net Heat Rate at the ime of the most recent heat rate test;
and
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“A" 13 the Actual Net Heat Rate for the Facility as determined from the most
recent heat rate test

{B) If the Actual Net Heat Rate for the Facility is less than ninety-seven
percent (97%) of the Predicted Net Heat Rate, the Heat Rate Adjustment, for the billing
month following the heat rate test until the bifling month following the next heat rate test,
shall be used to increase payments to Seller as specified in Section 8.3 and shall be
determined by the following formula.

Heat Rate Adjustment = Fuel Delivered x Commodity Price x (1 — [(P x 0 97)/A]) x 0.50,
where

“Fuel Delivered” 1s the amount of natural gas energy provided by SPS and
consumed by the Facifity to produce the Contract Energy dispatched by SPS and
delivered by Seller to SPS in the billing month, stated in MMBtu;

"Commodity Price” is the average unit commadity cost of the Fuel Delivered,
stated in $/MMBtu, calculated as SPS's actual commodity cost of the Fuet
Delivered divided by the Fuel Delivered;

“P 15 the Predicted Net Heat Rate at the time of the most recent heat rate test;
and

“A" 1s the Actual Net Heat Rate for the Facility as determined from the most
recent heat rate test.

(C)  If the Actual Net Heat Rate for the Facility is equal to or less than
the Predicted Net Heat Rate, and is equal to or greater than ninety-seven percent
(97%) of the Predicted Net Heat Rate, the Heat Rate Adjustment, for the billing month
following the heat rate test until the billing month following the next heat rate test, shail
be desmad to be zero doilars (30 00) for the payment calculations specified 1n Section
8.3.

8.5 Heat Rate Testin

(A)  The Actual Net Heat Rate shall be determined by heat rate testing
at the maximum design load operation for the Facility turbine generator(s), with valves
wide open on the steam generator and sufficient duct firing to generate 502 MW at
Design Conditions for the Faciity ambient conditions during the test, at an ambient
temperature of not less than seventy (70) degrees F, with, if applicable, cooling of
mtake arr, and, if apphicable, supplemental fuel firing of 350 MMBtu/hour required to
provide power augmentation and produce the maximum design net power generation
from the combined total of the Facility combustion and steam turbine generators for the
Facility ambient conditions during the test. The results of such testing shali be adjusted
to Reference Conditions using the final design correction curves for the Facility
(specifically, the design correction curves reflecting expected Facility equipment
performance after all equipment tuning and adjustments have been completed) to
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determine the Actual Met Heat Rate. For the purposes of heat rate testing and
determination of the Actual Net Heat Rate, (1) fuel input shall be measured at the Fuel
Delivery Point and adjusted, as necessary, for any natural gas fuel consumed by
natural gas-fired equipment that is not used for the direct conversion of natural gas fuel
to electric energy as discussed In Section 5.6(A} and {2) electnc output shall be
measured at the Point of Delivery. Testing shall be performed In accordance with the
current ASME test code(s) applicable to the Fagcility generating unit(s), or in accordance
with other mutually agreed upon test code(s)/procedures, Each Party shall have the
right to request and schedule a heat rate test on a Business Day, not more often than
onee during any calendar year and upon written notice to the other Party at least one
hundred twenty (120) Days prior to the Day of such test, pursuant to the procedures set
forth in this Section 8.5. Seller shall perform the heat rate test under SPS observation
and concurrence SPS shall have the nght to install, during the heat rate test and at
SPS's expense, any temporary, redundant test equipment complying with the governing
test code(s) that SPS deems necessary for the purpose of verifying test meastirements
obtained by, or on behalf of, Seller.

(B)  Seller shall prepare and submit to SPS for review and approval, at
least ninety (80) Days prior to each heat rate test, the proposed heat rate test
procedure. Such test procedure shall include (1) specification of the governing test
code(s), (2) the extent to which the test code(s) will be followed, (3) provisions for
testing, including collection of test data, and (4) methodotogy for calculating test results,
mcluding the planned method of adjusting the test net heat rate to each of the
Reference Conditions. Selier shall be responsible for the full scope of heat rate testing,
_ncluding furnishing the test instrumentation, set-up, data gathenng, fuel analysis, data
analysis and the issuance of a final report

{C)  Within sixty (80} Days following perfermance of each heat rate test,
Seller shall provide to SPS for review and approval (1) all raw test data, calculations,
fuel analyses and a final test report, in written and, to the extent possible, electronic
format, (2) all as-built equipment specifications, correction curves, equations and other
information necessary for review of the heat rate test results which have not been
previously submitted to SPS, and (3) a fully functioning electromic model, in Gate-cycle
or a similar program, that SPS can use to verify Seller's calculations of, and
adjustments to, test data The final test report shall mclude clear and complete
explanations of the calculations resulting in the test net heat rate and the adjustment of
the test net heat rate to the Reference Conditions. Uncertainty, as defined in the ASME
power test codes, shall not be used to adjust heat rate test results.

(DY In connection with any heat rate test, SPS may afso require Seller
to perform heat rate testing at up to five (5) SPS specified load points for each possible
Facility operating configuration (ie with and without supplemental fuel firing and each
simple cycle and combined cycle unit operating mode) for the sole purpose of
developing an accurate dispatch heat rate curve for each possible Facility operating
configuration
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(E) Seller shall notify SPS of any generation equpment tuning and
adjustment that may wnpact the heat rate performance of the Factlity or the accuracy of
the correction curves utilized to adjust the results of the most recent heat rate test,
Upon such notification, SPS may require Seller to perform additional heat rate testing of
the Factity and provide new correction curves which reflect the actual post-tuning
condition of the Facllity equipment.

(F)  Seller shall perform the nitial heat rate test on or before ninety (90)
days following the Commercial Operation Date, but in no event, later than September
30, 2008 [f the initia) heat rate test is performed after the Commercial Operation Date,
the Actual Net Heat Rate resulting from such initial heat rate test shali apply
retroactively from the Commeraial Operation Date for the purposes of determining the
Heat Rate Adjustment pursuant to Section 8.4. The heat rate test performed by Seller,
or on behaif of Seller, prior to Selfer's acceptance of the Fagility's generating unt(s} and
auxiliary equipment may constitute the inttial heat rate test, provided, that such test is
performed in accordance with alt the requirements for heat rate testing set forth in this
Section 8.5. Notwithstanding the foregoing, if Seller elects to establish such Facility
equipment acceptance heat rate test as the initial heat rate test under this PPA, the
requirement that the heat rate test be performed at an amblent temperature of not less
than seventy (70) degress F shall be waived for such mitial heat rate test.

86  Payment for Turbine Starts. Commencing on the Commercial Operation
Date, (A} SPS shall pay Seller a Monthly Turbine Start Payment or (B) if the Monthly
Turbine Start Payment I1s a negative number, Seller shall credit SPS a Monthly Turbine
Start Payment. The Monthly Turbine Start Payment shall be based on the following
formula,

Monthly Turbine Start Payment = (N1 - N2} x TSP, where:

N1 = Number of Successful Facility Starts duning the billing month,
N2 = Number of Unsuccessful Faciity Starts during the billing month; and,
TSP = Turbine Start Pnece, which shall be the amounts, in dollars per turbine start

set out in Table 8.6.
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Table 8 6
$ per
Facility
Period Contract Year Start

1 6/1/2008 - 4/30/2008 $4,000.00
5/1/2009 - 4/30/2010 $4,000.00
5/1/2010 - 4/30/2011 $4,080.00
5/1/2011 - 4/30/2012 $4,160.00
5/1/2012 - 4/30/2013 $4,240.00
5/1/2013 - 4/30/2014 $4,330.00
5/1/2014 - 4/30/2015 $4,400.00
5/1/2015 - 4/30/2018 $4,500.00
5/1/2016 - 4/30/2017 $4,580.00
10 5/1/2017 - 4/306/2018 $4,680.00
11 6/1/2018 - 4/30/2019 $4,780.00
12 5/1/2019 - 4/30/2020 $4,870.00
13 5/1/2020 - 4/30/2021 $4,970.00
14  5/1/2021 - 4/30/2022 $5,070.00
15  5/1/2022 - 4/30/2023 $5,170.00
16 5/1/2023 - 4/30/2024 §5,280.00
17 5/1/2024 - 4/30/2025 $5,380.00
18 5/1/2025 - 4/30/2026 $5,490.00
19 5/1/2026 - 4/30/2027 $5,600.00
20 5/1/2027 ~4/30/2028 $5,710.00
21 5/1/2028 - 4/30/2029 $5,830.00
22 5/1/2029 - 4/30/2030 $5,940.00
23 5/1/2030 - 4/30/2031 $6,060.00
24 5/1/2031 - 4/30/2032 $6,780.00
25 5/1/2032 - 4/30/2033 $6,300.00

O~ O RN

Article 9 - Billing and Payment

9.1  Biling Statement and Invoices.

(A)  The monthly hilling period shall be the calendar month No later
than ten (10) Business Days after receiving the information specified m Seclions 10 3
(B) and 13 5, SPS shall prowvide to Seller, hy Tirst-class mail. a statement showing the
payment amount due Seller by SPS for the services provided by Seller and purchased
by 8PS, under thus PPA, during the previous calendar month biling perod  The
statement will show metered energy from the Facility all billing parameters, rates and
factors, and any other dala reasonably perlinert lo the caleitation of monthly payments
due o Seller SPS shall not be limiled o Selier's reporied operational data m
caicutating the monthly payment(s), and SPS may mahe that calcuiabon on the basis of
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all nformation available to SPS, including results of seasonal capacity tests, results of
ramp rate tests, and Facility responses to requests for changes in operation.

(B)  After recewving the statement of payments due Seller provided by
SPS pursuant to Section 9.1(A), Seller shall provide to SPS, by first-class mail, an
invoice for the amount due Seller by SPS, under this PPA, for the billing period covered
by the statement If Seller disputes any amount in the statement provided by SPS,
Seller shall include with Seller's mvoice an explanation of the items in dispute, as well
as all supporting documentation upon which Seller relies to dispute the SPS statement.
Billing disputes shall be resolved in accordance with Section 8.5.

9.2  Metered Billing Data. All biling data based on metered deliveries to SPS
shall be collected by the Electric Metering Device(s) in accordance with Article 5.

9.3 Reactive Power Service Gompensation. The Parties recognize that,
although Sellers obligation to provide reactive power service from the Facility o the
Interconnection Provider's System and any compensation Seller receives for such
reactive power service are to be set forth In a free-standing agreement(s) separate from
this PPA, the compensation that Seller receives from SPS under this PPA includes full
compensation for Seller's fixed and variable costs for providing such reactive power
service Therefore, Seller shall credit SPS as an offset to Seller's monthly voice for
any compensation that Seller receives, apart from that provided under this PPA, for the
provision of reactive power service from the Facility during the Term. Such credit shall
differentiate, if possible, between compensation for the fixed costs and the varable
costs of providing reactive power service

94 Payments. Unless otherwise specified herein, payments due under this
PPA shall be due and payabie by check or by electronic funds transfer, as designated
by the owed Party, on or before the fifteenth {15th) Business Day following receipt of
the billing invoice. Remittances recelved by mail will be considered to have been paid
when due If the postmark indicates the payment was mailed on or before the fifteenth
(15th) Business Day foilowing receipt of the billing invoice, 1f the amount due is not
paid on or before the due date, a late payment charge shall be appled to the unpaid
balance and shail be added to the next billing statement. Such late payment charge
shall be calculated based on an annual interest rate equal to one hundred twenty-five
percent (125%) of the LIBOR three month rate published on the date of the invoice in
The Wall Street Journal {or, if The Wal! Street Journal is not published on that Day, the
next succeeding date of publication) If the due date occurs on a Day that is not a
Business Day, the late payment charge shall begin to accrue on the next succeeding
Business Day.

95 Billing Disputes Either Party may dispute invoiced amounts, but shall pay
to the other Party at least the undisputed portion of invoiced amounts on or before the
invoice due date. To resolve any biling dispute, the Parties shall use the procedurss
set forth in Section 13.9. When the billing dispute 1s resolved, the Party owing shall pay
the amount owed within five (5) Business Days of the date of such resolution, with late
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payment interest charges calculated on the amount owed in accordance with the
provisions of Section 9 4. SPS at any time may offset against any and all amounts that
may be due and owed to Seller under this PPA, any and all undisputed amounts,
including damages and other payments, that are owed by Selier to SPS pursuant to this
PPA or are past due under other accounts Seller has with SPS for other services.
Undisputed and non-offset portions of amounts invoiced under this PPA shall be paid
on or before the due date or shall be subject o the late payment interest charges set
forth in Section 9.4

Article 10 - Operations and Maintenance

10.1 Scheduled Maintenance

{A) Seller shall provide a schedule of the expected Scheduted
Outages/Deraimgs for the Facility {"Maintenance Schedule”) for the first Commer(:lal
Operation Year prior to February 1, 2008, Thereafter, on or before every February 1%,
Seller shalt submit an annual Maintenance Schedule for the next successive
Commercial Operation Year; each scheduled outage shall inctude the start tme and
expecied duration of the outage. On or before February 1, 2008, and every February
1% thereafter, Seller shall also supply a long-term Maintenance Schedule that will
encompass the following four Commercial Operation Years. Any change in the annual
Maintenance Schedule, by either Party, shall be furnished to the other Party with
reasonable advance notice. Reasonable advance notice of any change in the
Maintenance Schedule is as follows:

Scheduled Qutage Expected Duration Advance Notice Required
{1) Less than 2 Days at least 24 hours
(2) 210 5 Days at least 7 Days
(3} Major overhatls {over 5 Days) at least 80 Days

(B)  Seller shall not schedule any mantenance outages for the Facility,
excluding outages assoclated with Emergencies and Forced OQutages, during any
Business Day of an On-Peak Month without the prior written approval of SPS.

- {C) 8PS shall provide Seller the opportunity to use three hundred forty
seven thousand nine hundred (347,900} hours of Scheduled Maintenance Energy
{SME) during each Commercial Operation Year as a credit towards Seller's Capacity
Avaifabity Factor (CAF) pursuant to the payment calcufation specified in Section 8 1,
provided, that such SME 1s scheduled in advance with SPS pursuant to this Article and
approved in writing by SPS prior fo Seller's use of such SME. If Seller uses less than
three hundred forty seven thousand nine hundred (347,900} hours of SME in a
Commercial Operation Year, Seller may carry over for use in the next Commercial
Operation Year unused SME as additional credit towards Seller's CAF during the next
Commercial Operation Year, provided, that such SME carned over shall also be
scheduled In advance with SPS pursuant to this Article and approved in writing by SPS
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prior to Sellers use of such SME, and provided further, that the total SME per MW of
Net Capability that may be accumulated by Seller for use in any Commercial Operation
Year, beginning with the second Commercial Operation Year and including carry over
SME, shall not exceed four hundred thirty four thousand eight hundred eighty (434,880)
hours of SME for that Commercial Operation Year. SME may not be advanced from
future Commercial Operation Years.

(D)  To the exient practicable and consistent with other provisions of
this PPA, Scheduled Qutages/Deratings shall be coordinated between the Parties and
shall be scheduled to take place during calendar months that are not On-Peak Months. |
Notwithstanding the foregoing, SPS shall have the right to change the start date of any
Scheduled Outage/Derating proposed by Selier m the Maintenance Schedule provided
to SPS pursuant to Section 10.1(A); provided, that (i) the changed start date must be
within forty-five (45) Days, earlier or later, of the start date set forth for such
outage/derating in the most recent Maintenance Schedute provided by Seller; and (i)
Seller 18 able to reschedule s maintenance personnel and contractors without any
material adverse mpact to Seller.

(E) Not less than twelve (12} hours prior to commencement of any
planned maintenance outage for the Facihly previously scheduled by Seler or SPS in
accordance with Sections 10 1(A) through 10.1(D), SPS may request, by phone, that
Seller defer such scheduled maintenance. Subject to Good Utility Practice, Seller shall
use commercially reasonable efforts fo comply with any such request and reschedule
such deferred maintenance to a subsequent date mutually agreed upon between the
Parties. In connection with any such request by SPS for deferral of scheduled
maintenance, Seller shall provide to SPS, in advance, a nen-binding good faith
estimate of the incremental direct costs to be incurred by Seller in order to comply with
such request. If SPS desires Seller to incur such incremental costs at SPS’s expense,
SPS shall promptly advise Seller to that effect. Seiler may then invoice SPS for, and
SPS shall pay Seller for, all of the actual incremental direct costs incurred by Seller n
connection with such deferral and rescheduling of maintenance.

102 Faciity Cperation. Seller shall staff, control, and operate the Facility
consistent at all times with Good Utllity Practice(s) and the Operating Procedures
developed pursuant to Section 10.5. Personnel capable of stariing, operating, and
stopping the Facility shall be continucusly available, either at the Facility or capable of
being at the Faciity on no more than thity (30) minutes notice, and shall be
continuously reachable by phone or pager Seller shall staff, control, and operate the
Facllity consistent at all times with Good Utility Practice(s) and the Operating
Procedures developed pursuant to Section 10.5  Personnel capable of starting,
operating, and stopping the Fadility shall be continuously avallable at the Facility duning
alt hours of every Day during Commercial Operation

10.3 Outage and Performance Reporting Seller shall comply with all current
SPS, NERC, and SPP generating unit outage reporting requirements, as they may be
revised frotn time to time, and as they apply to the Facility, ncluding the following'
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(A)  When Forced Outages oceur, Seller shall notfy SPS's EMCC of
the existence, nature, start time, and expected duration of the Forced Cutage as soon
as practical, but in no event later than one (1) hour after the Forced Outage occurs.
Seller shall immediately inform SPS's EMCC of changes in the expected duration of the
Forced Quiage unless relieved of this- obligation by SPS's EMCC for the duration of
each Forced Qutage; and

(B)  Seller shall report to SPS information on Facility performance
duning a calendar month within five (5) Business Days after the end of the calendar
- month. For each turbine generator, and using definitions provided by, andfor consistent
with, the NERC Generation Availabiity Data System (“GADS") Manual, or any
successor document, the data reported shall include planned derated hours, unplanned
derated hours, average derated kW from Net Capability during the derated hours,
scheduled maintenance hours, average derated kW during scheduled maintenance
hours, the number of turbine starts, hours on-control and hours on-line.

104 Seasonal Net Dependabie Capability SPS has certam planning,
operating and reporting requirements that require the establishment of the seasonal net
dependable capability for the Facility. Seller represents ifs best projection of the
Facility's summer net dependable capability to be 526 MW and the Facility’s winter net
dependable capability to be 560 MW. To determine the seasonal net dependable
capabiity of the Facility, Seller shall cause both a summer and winter seasonal capacity
test of the Facility (“Test”) to be performed in accordance with the procedures 1dentified
in SPS’s Seasonal Capacity Test Requirements for Small Power Producers and
Cogenerators, as such may be modified by SPS from time to time and the appropriate
SPP criteria A copy of the current Seasonal Capacity Test Requirements for Small
Power Producers and Cogenerators is attached hereto as Exhibit E. Seller shall cause
the applicable initial summer or winter Test to be performed within sixty (60) Days
following the Commercial Operation Pate, Subsequent to the Commercial Operation
Date and prior to the first anniversary of the Commercial Operation Date, the other
applicable summer or winter Test shall be conducted. Each Party shall bear its own
costs of conducting an initially scheduled Test, but if a subsequent or rescheduled Test
1s required, such subsequent or rescheduled Test shall be at Seller's expense In
accordance with Exhibit E. A Test result shall not change the Net Capability.

105 Operating Comimittee and Operating Procedures.

{A) SPS and Seller shall each appoint cne representative and one
alternate representative to act in matters relating to the Partias’ performance obhigations
under this PPA and to develop operating arrangements for the generation, delivery and
receipt of electric capacity and energy hereunder Such representatives shall constitute
the Operating Committee The Parties shall nofify each other i wnting of such
appointments and any changes thersto The Operating Committee shall have no
authority to modify the terms or conditions of this PPA

10/20/2008 9 19 AM 4 5200 016 001 16 CEM
PPA dee



WP/I-4(CD)
Page 300 of 1449

Sponsors: Klein, Romer

Power Purchase Agreemenit

(B) Prior to the Commarcial Operation Date, the Operating Comimiitee
shall develop mutually agreeable wrtten Operating Procedures which shall include
method of day-to-day communications; metering, telemetering, telecommunications,
and data acquisition procedures; key personnel list for applicable SPS and Selier
operating centers, operations and maintenance scheduling and reporting; daily capacity
and energy reports; unit operations log; and such other matters as may be mutually
agreed upon by the Parties.

10.6 Access to Facility Appropriate representatives of SPS shall at all
reasonable times, including weekends and nights, and with reasonable prior notice,
have access to the Facility to read meters and to perform all inspections, maintenance,
service, and operational reviews as may be appropriate to factlitate the performance of
this PPA  While at the Facility, such representatives shall observe such reasonable
safety precautions as may be required by Seller and shall conduct themselves in &
manner that will not interfere with the operation of the Facility.

10.7 Rehability Standards. Selier shall operate the Facility in a manner that
complies with all national and regional rebability standards, including standards set by
SPP, NERC, the FERC, and the NMPRC, or any successor agencies setting reliability
standards for the operation of generation faciites. To the extent that Seller or the
Facility contnbutes in whele or in part to actions which result in monetary penalties
being assessed to SPS by SPP, NERC, or any successor agency, for lack of
compliance with reliabilty standards, Seller shall reimburse SPS for its share of such
monetary penalties.

Article 11 - Security for Performance

11.1  Security Fund.

{A)  Seller shall establish, fund, and maintain a Secunity Fund, pursuant
to the provisions of this Article 11, which shall be available to pay any amount due SPS
pursuant to this PPA, and to provide SPS secuniy that Seller will construct the Facility
to meet the Construction Milestones. The Secuwsity Fund shall also provide security to
SPS to cover damages should the Facility fail to achieve the Commercial Operation
Date or otherwise not operate in accordance with this PPA, Seller shall timely establish
the Securty Fund at & level of seventy five million five hundred thousand dollars
($75,500,000) within seven (7) days after receipt of all Facility Construction Permits in
accordance with the tmeline set out in the Construction Mifestones, and shall maintain
the Security Fund at such required level throughout the remainder of the Term. Seller
shall replenish the Secunty Fund to the level required in Exhibit B within fiteen {15)
Business Days after any draw on the Security Fund by SPS  Prior 1o receipt of all of the
Facility Construction Permits, Seller shall make Facility nvestments in material
accordance with the Facility capital expenditure budget attached hereto as Exhibit J and
provide to SPS evidence of those nvestments satisfactory o SPS  If Seller fails to
make such Faciity investments, then within seven (7) Days after the last Day of the
month m which the russed scheduled Faciity mvestment(s) should have been made,
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Selter shali establish the Security Fund at a level of seventy-five million five hundred
thousand dollars ($75,500,000). For purposes of this paragraph 11.1(A), “Facility
Construction Permits” means all governmental permits required to lawfully begin
construction of the Facility, The table below sets out the Facility Construction Permits.

PERMIT ) ISSUING AGENGY
PSD Construction Air Permit NMED-AQB
Location/Site Permit NMPRC
NPDES general storm water discharge | EPA Region 6
permit from Construction Site NMED-SWQB f

{B) . In addition to any other remedy available to it, SPS may, before or
after termination of this PPA, draw from the Security Fund such amounts as are
necessary to recover amounts owing to it pursuant to this PPA, as provided in this PPA,
SPS may draw all or any part of such amounts due to it from any form of security to the
extent avallable pursuant to this Section 11.1, and from all such forms, and in any
sequence SPS may select. Any failure to draw upon the Security Fund or other security
for any damages or other amounts due to SPS shall not prejudice §PS’s rights to
recover such damages or amounts in any other manner SPS may draw upon the
Security Fund (1) for any uncured Seller's Event of Default, provided that Seller has not
tendered sums necessary to cure the default, (2) for Seller's failure to pay Delay
Damages within 10 Days of the presentation by SPS of a written claim for such Delay
Damages to Seller; (3) after the Commercial Operation Date, damages associaled with
Replacement Power Costs within 10 Days of presentation by 8PS of a written claim for
such Replacement Power Costs; (4) for any amount owed by Seller to SPS for
Indemnity in amounts determined pursuant to Section 17(D) of this PPA; and (5) in
accordance with the provisions of Section 12.8(C) and Section 12.12.

{C)  The Security Fund shall be maintained at Seller's expense, shall be
originated by or deposited 1n a financial institution or company (“Issuer”) acceptable to
SPS, and shall be in the form of one or more of the following instruments  Seller may
change the form of the Security Fund at any time and from time to time upon
reasonable prior notice to SPS, but the Secunty Fund must at all imes be comprised of
one or any combination of the following:

(1)  An wrevocable standby letter of credit or a performance
bond, in form and substance acceptable to SPS, from an Issuer with a senior
unsecured long-term credit rating {(unenhanced by third-party support) equivalent to A-
or better as determined by both Standard & Poor's and Moody's (or if either one or both
are not available, equivalent ratings from alternate rating sources acceptabie to SPS).
In addition, If such unsécured credit rating of the lssuer 15 exactly equivalent to A~ the
Issuer must not be on credit watch or have a negative outlook by a rating agency.
Security provided m this form shall be consistent with this PPA and include a provision
for at least thity (30) Days advance notice to SPS of any expiration or earfier
terminalion of the security so as fo allow SPS sufficient time to exercise its nghts under
said secunty if Seller fails to extend or replace the security The form of such security
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must meet SPS's requirements to ensure that claims or draw-downhs can be made
unilaterally by SPS in accordance with the terms of this PPA  Such securdy must be
issued for a minimum term of three hundred and sixty (380) Days Seller shall cause
the renewal or extension of the security for addibonal consecutive terms of three
hundred and sixty (360) Days or more (or, if shorter, the remainder of the Term of this
PPA) no later than thirty (30) Days prior to each expiration date of the security. [f the
security is not renewed or extended as required herein, SPS shall have the nght to draw
immediately upon the security and to place the amounts so drawn, at Seller’s cost and
with Seller's funds, n an interest bearing escrow account N accordance with Section
11.1{C)(2), until and unless Seller provides a substiute farm of such security meeting
the requirements of this Aricie 11. Security in the form of an irrevocable standby letter
of credit shall be governed by the Uniform Custorms and Practice for Documentary
Credits (1993 Revision), International Chamber of Commerce Brochure No 500 (the
"UCP"), except to the extent that the terms hereof are inconsistent with the provisions of
the UCP, including Articles 13(b) and 17 of the UCP, m which case the terms of the
Letter of Credit as follow shall govern:

"With respect to Articie 13(b) of the UCP, the lssuing Bank shall have a
reaschable amount of time, not to exceed three (3) banking days following
the date of its receipt of documents from the beneficiary, to examine the
documents and determine whether fo take up or refuse the documents
and to inform the beneficiary accordingly.

In the event of an Act of God, rict, civii commation, insurrection, war or
any other cause beyond our control that interrupts our business
(colfectively, an ’interruption Event”) and causes the place for
presentation of this Letter of Credit to he closed for business on the last
day for presentation, the expiry date of this Lefter of Credit will be
auttornatically extended without amendment to a date thirty (30) calendar
days after the place for presentation reopens for business.”

(2)  United States currency, deposited with [ssuer in which SPS
holds a first and exclusive perfected securtty interest, either (a) in an account under
which SPS is desighated as beneficiary with sole authority to draft from the account or

otherwise access the secunty or (b) held by Issuer as escrow agent with instructions tfo-

pay claims made by 8PS pursuant to this PPA, such instructions to be in a form
satisfactory to SPS. Security provided in this form shall include a requirement for
immediate rotice t0 SPS from Issuer and Seller if the sums held as secunty m the
account or trust do not at any time meet the required level for the Secunty Fund as set
forth in this Section 11.1. Funds held in the account may be deposited i a money-
market fund, short-term treasury obligations, investment-grade commeraial paper and
other liguid investmeni-grade investments with maturibies of three. months or less, with
all investment income thereon to be taxable to, and ta accrue for the benefit of, Seller
After the Commercial Operation Date is achieved, annual account sweeps for recovery
of interest earned by the Secunty Fund shall be allowed by Seller. At such times as the
balance In the escrow account exceeds the amount of Seller's obligation to provide
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security hereunder, SPS shall remit to Seller on demand any excess n the escrow
account above Seller's chligations; and/or

(3) A guarantee, in form and substance satisfactory to SPS,
from an Issuer with a senior unsecured credit rating (unenhanced by third-party
support) equivalant to BBB+ ¢r betfer as determined by both Standard & Poor’s and
Moody's (or if either one or both are not available, equivalent ratings from alternate
rating sources acceptable to SPS). In addition, If such senior unsecured credit rating of
the Issuer 1s exactly equivalent fo BBB+, the Issuer must not be on credit watch or have
a negative outlook by a rating agency. i

(D) 8PS may re-evaluate from time fo time the value of all non-cash
security posted by Selier for possible downgrade or for other negative circumstances., If
SPS has commercially reasonable grounds to believe that there has been a material
adverse change In the creditworthiness of the issuer, then Seller shail be required to
convert the Security Fund instrument provided by such lIssuer to a Security Fund
instrument meeting the cnteria set forth in either Section 11.1(C){(1) or Section
11 1(C)2) no later than thirty (30) Days after recewving notice from SPS that such
conversion of the Security Fund instrument is required pursuant to this Section 11 1{D).

{E} Promptly following the end of the Term and the completion of all of
Seller's obligations under this PPA, SPS shall release the Security Fund {including any
accumulated interest, if applicable) to Selier.

(F)  Seller shall reimburse SPS for the incremental direct expenses
(including the reasonable fees and expenses of counsel) incurred by SPS in connection
with the preparation, negotiation, execution and/or release of any security instruments,
and other related documents, used by Seller to establish and maintain the Secunty
Fund pursuant to Sefler's obligations under this Section 11.1.

112 Additional Security.

(A}  Prior fo the Comtmercial Operation Date, Seller and/or SPS, as the case may be,
shall execute and record, as appropriate, separate agreements, documents, or
instruments under which Seller will provide SPS, in a form reasonably acceptable to
SPS and the Faciity Lender, with fully perfected subordinated security interest(s),
and/or mortgage lien (collectively the “Subordinated Mortgage”) in the Fagcility and in
any and ali real and personal property rights, contraciual nights, or other rights that
Seller acquires in order to construct and/or operate the Facility. The Subordinated
Mortgage shall be given to secure Seller's continuing performance and any amounts
that may be owed by Seller to SPS pursuant to this PPA, including any damages
excluded from the hmitation on Seller's liability for the hmited purposes set forth in
Sections 12 7(A} through (F) Seller agrees, and shall cause the Facllity Lender to
agree and the Fiancing Documents to provide, (1) that the hen of such Subordinated
Mortgage shall be subordinate to the hen of the Facility Lender and (2} that, as long as
SPS is not in matenal default of its obligations under this PPA, the Facility and any
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party taking possession of the Facility through the exercise of the Facility Lender's
nghts and remedies shall remain subject to the terms of this Agreement (including the
obligation to reinstate the Subordinated Mortgage, subject to the terms of this Section
11.2, following any foreclosure by the Facility Lender} and shall assume all of Seller's
obligations hereunder, both prospective and accrued, including the obhigation to cure
any then-existing defaults capable of cure by performance or the payment of money
damages The collateral secured by the Subordinated Mortgage shall not include the
pledge, assignment, or other interest in any stock or ownership interest in Seller;
provided that Seller shall not pledge or assign, or cause or permit to be pledged or
assigned, any stock or ownership interest in Seller as collateral to any party other than
the Facility Lender without the prior consent of SPS.

(B) SPS agrees to cooperate with Seller and diligently negotiate In
good faith, at Seller's request, to establish the form of these agreements and to execute
and deliver such agreements as reasonably necessary to enable Seller to mest the
Construction Milestones. The Parties shall confirm, define, and perfect such
Subordinated Mortgage by executing, filing, and recording, at the expense of Seller, the
Subordinated Morigage. In addition, Seller agrees to execute and file such Uniform
Commercial Code financing statements and to take such further action and execute
such further instruments as shall reasonably be required by SPS to confirm and
continue the validity, prionty, and perfection of the Subordinated Mortgage. The
granting of the Subordinated Mortgage shall not be to the exclusion of, nor be
construed to limit, the amount of any further claims, causes of action or other rights
accruing te SPS by reason of any breach or default by Seller under this PPA or the
early termination of this PPA as provided for herein. The Subordinated Mortgage shall
be discharged and released, and SPS shall take any steps reasonably required by
Seller to effect and record such discharge and release, upon the expiration of the Term
of this PPA, including any extension of the Term, and satisfaction by Seller of ali
obligations hereunder.

(C) The Subordinated Mortgage shall provide that if SPS acts to obtain

. title to the Facility pursuant to the interests provided by Seller pursuant to Section

11.2(A), Seller shall take all steps necessary to transfer all permits and licenses

necessary to operate the Facility to SPS, and shall diigently prosecute and cooperate
in these transfers.

(D) Seller shall reimburse SPS for the mcremental direct expenses
(including the reasonable fees and expenses of counsel) incurred by SPS in connection

with the preparation, negotiation, execution, and/or the discharge and release of the
Subordinated Mortgage and any related documents.

Article 12 « Default and Remedies

12 1 Events of Defauit of Seller
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(A)  Any of the following shall constitute an Event of Default of Seller
upon its occurrence and no cure period shall be applicable:

(1) Seller's dissolution or liquidation;

(2)  Seller's assignment of this PPA or any of its nghts hereunder
for the benefit of creditors (except for an assignment to the Facility Lender as secunty
under the Financing Documents as permitted by this PPA);

3) Seller's filng of a petition in voluntary bankruptcy or ,
insolvency or for recrganization or arrangement under the bankruptcy laws of the
United States or under any msolvency act of any stats, or Seller voluntarly taking
advantage of any such law or act by answer or otherwise,

(4)  The sale by Selier to a third party, or diversion by Seller for
any use, of Contract Capacty or Contract Energy committed to SPS by Seller other
than in mitigation of damages for any breach by SPS of this Agreement; andfor

(6) Sellers actual fraud, waste, tampering with SPS-owned
facilities, or other material intentional misrepresentation or misconduct in connection
with this PPA and/or the operation of the Facility.

(B)  Any of the following shall constitute an Event of Default of Seller
upon its occurrence but shall be subject to cure within thirty (30) Days after the date of
written notice from SPS to Seller and the Facilily Lender as provided for in Section
131 ’

{1)  Seller's failure fo establish and mantan the funding of the
Securty Fund in accordance with Article 11,

{2) Sellers Abandonment of construction or operation of the
Facility;

(3)  Seller's failure, after the fifteenth (158" full month following
the Commercial Operation Date, to mamtain a CAF, pursuant to Section 8 1, greater
than sixdy percent (60%) on a twelve-month rolling average basis; provided, that to the
extent such failure of performance Is attributable to an event of Force Majeure, the
contribution of such event of Force Majeure to such failure of performance shall be
eliminated from the CAF calculation for the purposes of, and only for the purposes of,
establishing an Event of Default of Seller pursuant to this Section 12.1(B)(4), and
provided further, that the event of Force Majeure contributing, in whole or in part, to
such failure of performance 1s subject to the provisions of Section 14.3;

(4)  Seller's failure to mamntain m effect any agreements required
to deliver the Contract Capacity and Contract Energy fo the Point of Delivery pursuant
to Section 5 1, including the Interconnection Agreement,
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(8)  Sellers fallure to comply with the requirements of Section
11 2; and/or

(68) Seller's fallure to comply with any other material obligation
under this PPA, which would result in a material adverse impact on SPS.

{C} Sellers failure to meet the Construction Milestone{s) shali
constitute an Event of Default of Seller upon its ocourrence but shall be subject to cure
within forty-five (45) Days after the date of wiitten notice from SPS to Seller and the \
Facility Lender as provided for in Section 13.1; provided, however, that Seller and
Facility Lender shall have an additional one hundred five (105) Day perlod to achieve
the Commercial Operation Date, provided that, on or before the expiration of the mitial
forty-five (45) Day period, an independent engineer, mutually agreed to by the Parties,
retained by SPS and paid for by Seller, provides a written opinion to SPS stating that
Seller's plan for achieving the Commercial Operation Date Is reasonably achievabie
within stuch additional one hundred five (105) Day cure period, plus the cure period
referenced n Section 12.2. This provision would allow for a total cure period of one
hundred fifty {150) Days, not including the Facilty Lender cure period referenced in
Section 12.2 (f all conditions of this Sections are met. Subject to the Dmitation on
damages set forth in Section 12.7, Delay Damages under Section 12 5(A) shall
continue accruing until the occurrence of one of the following events: (1) the
Commerciai Operation Date Is achieved or (2) this PPA 1s terminated.

(D)  Any of the following shall constitute an Event of Default of Selter
upon ts occurrence but shall be subject to cure within sixty (60) Days after the date of
written nofice from SPS to Seller and the Facllity Lender as provided for in Section
13.1:

(1)  Seiler's failure to make any payment required under this
PPA,;

(2) Seller's assignment of this PPA, or any direct or indirect
change of contral of Seller, or Seller's sale or transfer of its interest, or any part thereof,
in the Facility, except as permitted in accordance with Article 19;

(3)  Any representation or warranty made by Seller in this PPA
shail prove to have been false or misleading in any material respect when made or
ceases te remain true during the Term if such cessation would reasonably be expected
to result in a material adverse impact on SPS, and/or

{4) The filing of an involuntary case in bankruptcy or any
proceeding under any other insolvency law against Seller as debtor or its parent or any
other Affiiate that could matenally impact Seller's abiity to perform its obligations
hereunder; provided, however, that Seller does not obfain a stay or dismissal of the
filmg within the' cure peniod
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122 Faclity-Lenders Right to Cure Default of Seller. Seller shall provide SPS
with a notice identifying the Facity Lender and prowiding appropriate contact
information for the Faciity L.ender. Following receipt of such notice, SPS shall provide
notice of any Event of Defauit of Seller to the Facility Lender, and SPS will accept a
cure to an Event of Default of Seller performed by the Facility Lender, so long as the
cure 1s accomplished within a reasonable cure period after Seller's cure period set forth
in Section 12,1(G), but not to exceed one hundred twenty (120) Days .

12.3 Key Component Mechanical Fatlure Right to Cure. To the extent Seller
fails to achieve the Construction Milestone(s) by the end of the cure periods afforded in
Sections 12.1 and 12.2 caused solely by the destruction or failure of a Key Gomponent
(resulting in the necesstty for replacement or matenal repair of such Key Component)
through no fault of the Seller, which results in a faillure to satisfy any of the conditions
set forth In Section 4.7 and so fong as at least part of the Facility has been accepted
under Section 4.9, the Seller and the Faclility Lender, as the case may be, will be
granted an additional ninety (90) days to cure the failure to the Key Components and
achieve the Commercial Operation Date. Subject to the Iimitations on damages set
forth in Section 12 7, Delay Damages under Section 12 5(A) shall continue accruing
until the occurrence of the following events: (1) the Commercial Operation Date 1s
achieved, or (2) this PPA 1s terminated  For avoidance of doubt, claims under this
Section 12 3 cannot later be claimed as Force Majeure,

12.4 Events of Default of SPS.

(A)  Any of the following shall constitute an Event of Default of SPS
upon Its occurrence and no cure period shall be appiicable:

(1}  SPS’s dissolution or hquidation provided that division of SPS
into multiple entities shall not constitute dissolution or liquidation;

(2)  SPS's assignment of this PPA or any of its rights hereunder
for the benefit of creditors; andfor

(3 SPS's fiing of a petiton in voluntary bankruptcy or
nsolvency or for reorganization or arrangement under the bankruptcy laws of the
United States or under any insolvency act of any State, or 8PS voluntarily taking
advantage of any such law or act by answer or ctherwise

{B) SPS's failure to comply with any other material obligation under this
PPA. which would result in a matenal adverse tmpact on Seller, shall constitute an
Event of Default of SPS upon its occurrence but shall be subject to cure within thirty
(30) Days after the date of written notice from Seller to 8PS as provided for n Section
13.1.
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(C)  Any of the following shall constitute an Event of Default of SPS
upon its oceurrence but shall be subject to cure within sixty (60) Days after the date of
written notice from Seller to SPS as provided for in Section 13 1:

(1) SPS’s falure to make any payment due hereunder (subject
to SPS's rights with respect to disputed payments under Section 9.5 and net of
outstanding damages-and any other rights of offset that SPS may have pursuant to this
PPA),

(2} The fitng of an Involuniary case in bankruptcy or any
proceeding under any other nsolvency law against SPS that could materially wnpact
SPS's ability fo perform its obligations hereunder, provided, however, that SPS does
not obtain a stay or dismissal of the filing within the cure period;

(3) SPS's assignment of this PPA, except as permitted in
accordance with Article 19; andfor

(4)  Any representation or warranty made by SPS in this PPA
shall prove to have been false or misleading 1n any material respect when made or
ceases o remain true duning the Term if such cessation would reasonably be expected
to result in a material adverse impact on Seller.

125 Damages Pror to Temunation. Upon the occurrence of an Event of
Defauit, and subject in each case to the linutafion on damages set forth in Section 12.7,
the non-defaulfting Party shall have the right to collect damages accruing prior to the
termination of this PPA from the defauiting Party as set forth below, and the payment of
any such damages accruing prior o the cure of an Event of Default shall constiute a
part of the cure

(A)  Delay Pamages.

(1) If Seller fails to meet any Construction Milestone set forth in
Exhibit B, subject io extension for Force Majeure or delay atiributable to SPS under
Section 14 4, Seller shall pay damages to SPS on account of such delay ("Delay
Damages”) in the amounts specified below:

DELAY DAMAGES
$5 per MW of Net Capabtlity per
Day

r DELAY

Failure to meet any Construction
Milestone set forth in Exhibit B,
except for Commercial Operation
Milestone

Failure to mest the Commercial

$200 per MW of Net Capability per |

Operation Milestone set forth in
Exhibit B

L
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(2)  All Delay Damages shall begn to accrue on the Day after
the appiicable missed Construction Milestone and shall continue to accrue untl the
result specified for such Construction Milestone is achieved Delay Damages shall be
payable In lieu of actual damages accrued for the period during which Delay Damages
are assessed. All Delay Damages shall be cumulative.

(3) Notwithstanding the foregoing, if Seller meets the
Commercial Operation Milestone, all Delay Damages paid by Seller to SPS based upon
a failure to meet one or more earlier Construction Milestones, less any expense v
amounts incurred by SPS pursuant to Section 12.8, shall be refunded to Seller, without
interast, with payments due Seller for the first monthly billing period following the
Commercial Operation Date.

(4)  Notwithstanding the foregoing, Seller may provide
replacement electnic ¢apacity and energy to SPS by delivering such electric capacity
and energy into the SPS system at the SPP SPS load node (or as otherwise agreed to
by 8PS in its sole discretion) for a period of time not to exceed 90 days following the
COD mitestone, but only untl Seller achieves the COD miestone or this PPA s
terminated Notwithstanding any other provision of this PPA, Seller's inability to deliver
replacement electric capacity and energy as provided in this Section 12 5(A)(4) shall
not constitute Force Majeure under this PPA. Notwithstanding, such provision of
replacement electne capactty and energy shall not operate to cure any Event of Default
of Seller, but shall only serve to avoid payment of Delay Damages for non-delivery of
electric capactty and energy from the Facility.

(B) Actual Damages. For all Events of Default (other than Sellers
failure to meet a Construction Milestone, for which SPS shall be entitied to collect Delay
Damages pursuant to Section 12.5{A)), the non-defaulting Party shall be entitled to
receive from the defaulting Parfy afl of the damages incurred by the non-defaulting
Party in connection with such Event of Default, provided, that if an Event of Default has
occurred and has continued uncured for a period of three hundred sixty-five {(365) Days,
the non-defaulting Patty shall be required to either waive its right to collect further
damages on account of such Event of Default or elect to termmate this PPA as
provided for in Sechion 12.6. If Seller i1s the defaulting Party, the Parties agree that the
damages recoverable by SPS hereunder on account of an Event of Default of Selier
shail include Repiacement Power Costs.

12.8  Termination. Upon the occurrence of an Event of Default which has not
been cured within the applicable cure period, the non-defaulting Party shall have the
nght to declare a date, which shall be between fifteen (15) and thirty (30) DBays after the
notice thereof, upon which this PPA shall terminate. Neither Party shall have the right
to terminate this PPA except as provided for upon the occurrence of an Event of Defauit
as described above or as otherwise may be explicitly provided for in this PPA  Upon
the termination of this PPA under this Section 12.6, the non-defaulting Parly shall be
entifled o receive from the defaulting Party, subject to the limitabon on damages set
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forth 1In Section 127, all of the damages incurred by the non-defaulting Party in
connection with such termination including, if Seller 1s the defaulting Party, the value of
all future Replacement Power Costs for the then remaining Term. In heu of SPS’s right
of termination under this Section 12 8, SPS shall have the right at such time to exercise
its option to purchase contained in Section 20.18(A).

12.7 Limitation on Damages Except as otherwise provided in this Section
12,7, Seller's aggregate financial liability to SPS for Delay Damages, pursuant to
Section 12.5(A), shall not exceed thirty-seven million seven hundred fifty thousand
dollars ($37,760,000).  Also, Seller's aggregate financial fiabifity to SPS for r
Replacement Power Costs and other damages, excluding Delay Damages, shall not
exceed seventy five million five hundred thousand doliars ($75,500,000) If at any time
during the Term, SPS incurs damages In excess of the imitations set forth above which
Seller does not agree to pay when billed by SPS in accordance with Section 12.12,
8PS shall have the right ta declare a termination of this PPA under Section 12.6. The
limitations on damages set forth i this Section 12.7 shall not apply to damages arising
out of any of the following events:

. (A) actual fraud, waste, tamperng with SPS-owned facilities, or other
material intentional misrepresentation or misconduct sanctioned by, or at the direction
of, Seller in connection with this PPA and/or the operation of the Facility;

(B} the sale by Seller to a third party, or diversion by Seller for any use,
of Contract Capacity or Contract Energy commitied to SPS under this PPA, except in
mitigation of SPS's breach of purchase or payment obligations under this PPA;

(C}  Seller's failure to apply any insurance proceeds to reconstruction of
the Facility following a casualty;

(D)  any claim for indemmnification under Article 17;

{E)  any Environmental Contamination caused by Seller; and/or

(F) the filing of an mvoluntary bankruptcy petition against Seller (other
than by SPS}), which petition is not dismissed within sixty (60) Days of its filing, or the
filing of a voluntary petition in bankruptcy by Seller.

12.8 Operation by SPS Following Event of Defauit of Seller.

(A)  Prior to any termination of this PPA due to an Event of Default of
Seller, SPS shall have the right, but not the obligation, to possess, assume control of,
and operate the Facility as agent for Seller (in accordance with Seller's nghts,
obligations, and mterest under this PPA} during the period provided for herem. Seller
shall not grant any person, other than the Faciity Lender, a nght to possess, assume
control of, and operate the Facility that 1s equal fo or superior to SPS’s rnght under this
Section 12 8
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(B) 8PS shall give Seller and the Facility Lender ten (10) Days notice
in advance of the contemplated exercise of SPS's rights under this Section 12.8. Upon
such notice, Seller shall collect and have available at a convenient, central location at
the Facility all documents, contracts, books, manuals, reports, and records required to
construct, operate, and maintain the Facility m accordance with Good Utility Practice
Upon such notice, SPS, its employees, contractors, or designated third parties shall
have the unrestricted right to enter the Site and the Facility for the purpose of
constructing and/or operating the Facility Seller hereby irrevocably appoints SPS as
Seller's attorney-in-fact for the exclusive purpose of executing such documents and
taking such other actions as SPS may reasonably deem necessary or appropriate to
exercise SP8's step-in rights under this Section 12 8.

(C) SPS shall be entitled to immediately draw upon the Security Fund
in such amounts necessary to cover any expenses incurred by SPS in exercising its
rights under this Section 12.8.

(D) During any period that SPS i1s in possession of and constructing
and/or operating the Faciiity pursuant to the foregoing Sections, SPS shall perdform and
comply with all of the obligations of Seller under this PPA and shall use the proceeds
from the sale of electnaity generated by the Facility to first, reimburse SPS for any and
all expenses reasonably incurred by SPS (including a return on capital at SPS's
authonzed return on equity most recently determined by the NMPRC) m taking
possession of and operating the Facllity, and to second, remit any remaining proceeds
to-Seller.

(E} During any penod that SPS is in possession of and operating the
Facility, Seller shall retain legal title to and ownership of the Facllity and SPS shall
assume possession, operation, and control solely as agent for Seller

(1) I SPS 1s in possession and control of the Facility for an
interim period, Seller may resume operation and SPS shall relinquish its right to operate
when Seller demonstrates to SP&’s reasonable satisfaction that it will remove those
grounds that criginally gave nse to SPS's nght to operate the Facility, as provided
above, in that Seller (a8) will resume operation of the Facllity in accordance with the
provisions of this PPA and (b) has cured any Events of Default of Seller which allowed
SPS to exercise its rights under this Section 12.8

(2) If SPS is in possession and control of the Facility for an
intenm peniod, the Facility Lender, or any nominee or transferee thereof, may foreclose
and take possesswon of and operate the Facility and SP3 shall relinquish its nght to
operate when the Facility Lender or any nominee or transferee thereof, requests such
relinguishment.

{F) SPS's exercise of its rights hereunder to possess and operate the
Facility shall not be deemed an assumption by SPS of any liability aiinbutable to Seller.

10/20/2006 9 19 AM 53 5200016 001 16 CEM
PPA doc

2017 TX Rate Case




WP/I-4(CD)
Page 312 of 1449

Sponsors: Klein, Romer

Power Purchase Agreement

If at any time after exercising its rights to take possession of and operate the Facility
8PS slacts o return such possession and operation to Seller, SPS shall provide Seller
with at least fifteen (15) Days advance notice of the date SPS intends to return such
possession and operation, and upon receipt of such nofice Seller shall take all
measures necessary to resume possession and operation of the Facility on such date

(G) If SPS assumes operation of the Facility under this Section 128,
SPS shall operate the Facility in conformance with Good Utility Practice.

12.9 Specific Performance. In addition to the other remedies specified in"this
Article 12, if any Event of Default of Seller is not cured within the applicable cure period
set Torth heremn, SPS may elect to treat this PPA as being in full force and sffect and
SPS shall have the right to specific performance. If the breach by Seller arises from a
fallure by third party operating the Facility pursuant to an operating agreement entered
into with Seller, and Seller fails or refuses to enforce its rights under the operating
agresment which would result in the cure, or partial cure, of the Event of Default, SPS’s
night to specific performance shall include the nght to obtam an order compelling Seller
to enforce tts nghts under the operating agreement. Likewise, for any breach of this
PPA by SPS, other than payment obligations, Seller shall have the nght to specific
performance

12,10 Remedies Cumulative. Subject to the exclusivity of Delay Damages
provided m Section 12.5(A) and the limitations on damages set forth in Section 127,
each nght or remedy of the Parties provided for in this PPA shall be cumulative of and
shall be n addition to every other nght or remedy provided for in this PPA, and the
exercise, or the beginning of the exercise, by a Party of any one or more or the rights or
remedies provided for herein shail not preciude the simultaneous or later exercise by
such Party of any or all other rights or remedies provided for herem.

12.11 Watver and Exclusion of Other Damages. The Parties confirm that the
express remedies and measures of damages provided in this PPA satisfy the essential
purposes hereof. If no remedy or measure of damages 1s expressly herein provided,
the obligor's hability shall be imited to direct, actual damages only. Neither Party shall
be liable to the other Parly for consequential, incidental, pumitive, exemplary or indirect
damages, lost profits or other business interruption damages by statute, In fort or
contract {except to the extent expressly provided herein); provided, that if either Party is
held liable to a third party for such damages and the Party held liable for such damages
is entitled to indemnification therefor from the other Party hereto, the indemnifying Party
shall be liable for, and obligated to reimburse the mdemnified Party for, such damages.
To the extent any damages required to be paid hereunder are liquidated, the Parties
acknowledge that the damages are difficult or impossible to determine, that otherwise
obtaining an adequate remedy is Inconvenient, and that the liquidated damages
constitute a reasonable approximation of the harm or loss

12 12 Payment of Amounts Due to 8PS Without limiting any other provisions of
this Article 12 and at any time before or after termination of this PPA, SPS may send
Seller an wvoice for such damages {including Delay Damages) or other amounts as are
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due to SPS at such time from Seller under this PPA and such invoice shall be payable
In the manner, and in accordance with the applicable provisions, set forth m Article 9,
mcluding the provision for late payment charges. SPS may withdraw funds from the
Security Fund as needed to provide payment for such invoice if the mvoice is not paid
by Seller on or before the tenth (10th) Business Day following the invoice due date.

12.13 Duiy to Mitigate. Each Party agrees that it has a duty to mitigate damages
and covenants that it will use commercially reasonable efforts to minimize any damages
It may incur as a result of the other Party's performance or non-performance of the
PPA

Article 13 - Contract Administration and Notices

13.1 Nofices In Writing. Notices required by this PPA shall be addressed to the
other Party, Including the other Party’s representative on the Operating Committee, at
the addresses noted in Exhibit F as sither Party updates them from time to time by
wntten notice to the other Party. Any notice, request, consent, or other communication
required or authorized under this PPA fo be given by one Party to the other Party shall
be in wnting. 1t shall either be hand delivered or mailed, postage prepaid, to the
representative of said other Party, If mailed, the notice, request, consent or other
communication shall be simultaneously sent by facsimile or other electronic means.
Any such notice, request, consent, or other communication shall be deemed io have
been received by the close of the Business Day on which it was hand delivered or
transmitted electrorucally (unless hand delivered or transmitted after such close in
which case it shall be deemed recetved at the close of the next Business Day). Real-
time or routine communications concerning Faciliity operations shall be exempt from this
Section 13 1.

13.2 Representative for Notices. Each Party shall mamtain a designated
representative fo receive notices. Such representative may, at the option of each Party,
be the same person as that Parly’s representative or alternate representative on the
Operating Committee, or a different person Either Party may, by written notice to the
other Party, change the representative or the address to which such notices and
" communications are to be sent.

13.3 Authority of Representatives The Parties’ representatives designated
above shall have authority to act for its respective principals in all technical matters
relating to performance of this PPA and to attempt fo resolve disputes or potentiat
disputes. However, they, In their capacity as representatives, shall not have the
authority fo amend or modify any provision of this PPA.

134 Operating Records. Seller and 8PS shall each keep complete and
accurate records and all other data required by each of them for the purposes of proper
admuinistration of this PPA, including such records as may be required by state or
federal requlatory authorittes and SPP in the prescribed format.
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135 OperatingLog. Seller shall maintain an accurate and up-to-date operating
log, in electronic format, at the Facility with records of production for each clock hour;
changes In operating status; Scheduled Outage/Deratings and Forced Outages;
number of generating umit starts, and any unusual conditions found during inspections
Seiler must maintain accurate and up-to-date logs of dispatched and scheduled energy,
including Test Energy, and other records needed in order to comply with this PPA,
including clear separation of the hours each generating unit is operated for the
generation of Contract Energy and the hours each generating unit is operated for other
purposes. Seller shall maintain hourly metering information from the naturat gas meter
station. The hourly metering information shall be in electronic format and shall include
MCF, Dth, and the Gross Heating Value of the natural gas fuel delivered by each
supplier  Seller shall maintain, in electronic format, accurate hourly information
regarding energy generated for sales to others. By the fifth (5™} Day of each calendar
manth, Seller shall submit to SPS, in electronic format, a copy of the Operating Log for
the previous calendar month

13,6 Biling and Payment Records To facilitate payment and verification,
Seller and SPS shall keep all books and records necessary for biling and paymenis in
accordance with the provisions of Article 9 and grant the other Party reasonable access
o those records. All records of Seller pertaining to the operation of a Facility shall be
maintained on the premises of the Facility,

13.7 Examination of Records. Seller and SPS may examine the financial and
Operating Records and data kept by the other Party relating to transactions under and
administration of this PPA, at any time during the period the records are required to be
maintamed, upon request and during normal business hours

138 Exhibits.

(A) Exhibit A andfor Exhibit E may be changed from time fo time
unilaterally by SPS at SPS’s sole discretion. SPS shall provide reasonable prior notice
to Seller of any such change in order to permit Seller to effect or address such change
in a timely and economical manner.

(B)  Either Party may change the information for their notice addresses
in Exhibit F at any time without the approval of the other Party. Exhibit B, Exhibit C,
Exhibit D-1, Exhibit D-2, Exhubit D-3, Exhubit H and Exhibit | may be changed at any
time with the mutual consent of both Parties. Exhibit G may be changed in accordance
with Section 16 2(B).

139 Dispute Resolution

(A}  For any dispute ansing under this PPA (a "Dispute”), within ten (10)
Days following the delivered date of a written request by either Parly (a "Dispute
Notice), each Party shall appomt a representative (indwidually, a “Party
Representative”, together, the “Parbes’ Representatives”) and the Parties’
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Representatives shall meet, negotiate and attempt in good faith to resclve the Dispute
quickly, informally and inexpensively. If the Parties’ Representatives cannot resolve the
Dispute withm thirty (30) Days after commencement of negotiations, within ten {10)
Days following any request by either Party at any tme thereafter, sach Party
Representative (1) shall independently prepare a written summary of the Dispute
describing the 1ssues and clalms, (2) shall exchange its summary with the summary of
the Dispule prepared by the other Party Representative, and (3} shall submit a copy of
both summanes to a senior officer of the Party Representative’s Party with authonty to
nrevocably bind the Party to a resolution of the Dispute  Within ten (10) Business Days
after receipt of the Dispute summarnes, the senior officers for both Parties shall
negofiate in good faith to resolve the Dispute. If the Parties are unable to resolve the
Dispute within fourteen (14) Days following -receipt of the Dispute summaries by the
senior officers, etther Party may seek avallable legal rermedies.

(B}  Notwithstanding any provision in this PPA to the contrary, if no
Dispute Notice has been 1ssued within twenty-four (24} months following the occurrence
of all events and the existence of all circumstances giving rise to the Dispute
(regardless of the knowledge or potential knowledge of either Party of such events and
circumstances), the Dispute and all claims related thereto shall be deemed waived and
the aggrieved Parly shall thereafter be barred from proceeding thereon.

(C) Seller and SPS each hereby knowingly, voluntarily and
intentionally waive any rights they may have fo a trial by jury in respect of any
litigation based hereon, or arising out of, under, or in connection with, this PPA
or any course of conduct, course of dealing, statements (whether oral or written)
or actions of Seller and SPS related hereto and expressly agree to have any
disputes arising under or in connection with this PPA be adjudicated by a judge
of the court having jurisdiction without a jury.

Article 14 - Force Majeure

14 1 Definition of Force Maleure. The term “Force Majsure”, as used in this
PPA, means causes or events beyond the reasonable control of, and without the fault
or negligence of the Party claiming Force Majeurs, Including acts of God, sudden
actions of the elements such as floods, earthquakes, hurricanes, or tornadoes:
sabotage; vandalism beyond that which could reasonably be prevented by Seller;
terrorism; war, riots; fire; explosion, blockades; insurrection; strike; slow down or labor
disruptions (even ¥ such difficulties could be resolved by conceding to the demands of
a labor group), and actions by any Governmental Authonty taken after Execution Date
(including the adoption or change in any rute or regulation or environmental constraints
lawfully imposed by such Governmental Authority or failure of a Governmental Authonty
to act on a timely basis to permit Seller to meet Construstion Milestones, but only {o the
extent that the regulatory filngs were timely and were of a gualty that could be acted
upon by the governmental authority) but only if such requirements, actions, or failures to
act prevent or delay performance, and mability, despite due diligence, to obtan any
licenses, permits, or approvals required-by any Governmental Apthority  The term
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Force Majeura does not include (A) any acts or arussions of any third party, including
any vendor, matenalman, customer, or supplier of Seiler, unless such acts or omissions
are themselves excused by reason of Force Majeure; (B) any full or partial curtailment
in the electnc output of the Facility that is caused by or arises from a mechanical or
equipment breakdown or other mishap or events or conditions attrbutable to normal
wear and tear or flaws, unless such mishap is caused by one of the following
catastrophic equipment failure; acts of God; sudden actions of the elements, mcluding
floods, earthquakes, hurricanes, or tomadoes; sabotage, terrorism; war; riots; and
emergency orders Issued by a Governmental Authonty; or (C) changes i market
conditions that affect the cost of SPS’s or Sellers supply of fuel or alternative supplies '
of fuel, or that affect demand or price for any of SPS’s or Seller’s products.

142 Applicability of Force Majeure.

(A} Netther Parly shali be responsible or liable for any delay or falure
in its performance under this PPA, nor shall any delay, failure, or other occurrence or
event become an Event of Default, fo the extent such delay, failure, occurrence or
event is substantially caused by conditions or events of Force Majeure, provided that

(1} the non-performing Parly gives the other Party prompt
written notice describing the particulars of the occurrence of the Force Majsure;

(2)  the suspension of performance is of no greater scope and of
no fonger duration than is required by the Force Majeure;

(3) the non-performing Parly proceeds with reasonable
diligence to remedy its inability to perform and provides weekly progress reports to the
other Party describing actions taken to end the Force Majeure; and

(4y when the non-performing Party 1s able to resume
performance of its obligations under this PPA, that Party shall give the other Parly
written notice to that effect

(B) Except as otherwise expressly provided for in this PPA, the
existence of a condition or event of Force Majeure shall not relieve the Parties of their
obligations under this PPA (including payment obligations) to the extent that
performance of such obligations is not precluded by the condition or event of Force
Majeure.

(Cy  During a condition of Force Majeure assoclated with the failure of a
Governmental Authonty fo act on a timely basis to permit Seller to meet Construction
Milestones, Seller

(1)  shall receive a day-for-day extension of the COD restlting .
from the Force Majeure, and
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(2) shall use its best efforts to reduce the perod of the
extension 1n Section 14 2(C){1) For purposes of this Section 14.2(C){2) best efforts
means a level of effort which, in the exercise of reasonable judgment in the Iight of facts
known at the time a decision is made, can be expected to accomplish the desired result
on a timely basis at a reasonable cost.

14.3 Limitations on Effect of Force Majeure, In no event will any delay or
failure of performance caused by any conditions or events of Force Majeure extend this
PPA beyond its stated Term. If any delay or faillure of performance caused by
conditions or events of Force Majeure continues for an uninterrupted penod of three g
hundred sixty-five (365) Days from its occurrence or inception, as noticed pursuant to
Section 14.2(A), the Party not claiming Force Majeure may, at any time following the
end of such three hundred sixty-five (365) Day period, terminate this PPA upon written
notice to the affected Party, without further obligation by either Parly except as to costs
and balances incurred prior to the effective date of such termination. The Party not
claiming Force Majeure may, but shall not be obligated to, extend such three hundred
sixty-five (365) Day period, for such additional time as it, at its sole discretion, deems
appropriate, if the affected Party is exercising due diligence in its efforts to cure the
conditions or events of Force Majeure.

14.4 Delays Attributable to SPS, Seller shall be excused from a failure to meet
any specified Construction Milestone where Seller can establish that such a failure 1s
solely atinbutable to any delay or fallure by SPS to perform aclivities necessary to place
the Facility into operations or delay or failure by SPS fo obtain any consents or
approvals from Governmental Authonties or third parties required for SPS to perform its
obligations under this PPA (whether or not caused by any conditions or events of Force
Majeure) (“Delay Conditions™), provided, that for such a failure, the Construction
Milestone that is not met due to the Delay Condition{s), and any affected Construction
Milestones that follow, shall be extended for a period of time equal to the perod of ime
between (A) the Construction Milestone that is not met due to the Delay Condition(s)
and (B} the Day that SPS has comected the Delay Condition(s).

Article 15 — Representations, Warranties and Covenants

15,4 Seller's Representations, Wairanties and Covenants. Seller hereby
represents and warrants as follows:

(A) Seller 1s a himited liability company, duly organized, validly exsting
and in good standing under the laws of the State of Delaware. Seller 1s qualified to do
business 1n each other junsdiction where the failure to so qualify would have a material
adverse effect on the business or financial condition of Seller, and Seller has all
reguisite power and authonty to conduct ts business, to own its properties, and to
exacute, deliver, and perform its obligations under this PPA;
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(B) The execution, delivery, and performance of its obligations under
this PPA by Seller have been duly authonzed by all necessary corporate action, and do
not and will not:

(1)  require any consent or approval by any governing body of
Seller, other than that which has been obtained and is in full force and effect {(evidence
of which shall be delivered to SPS upon its request);

(2)  violate any provision of law, rule, regulation, order, writ,
judgment, njunction, decree, determination, or award currently in effect having
applicabllity to Selter or violate any prowvision i any formation documents of Seller, the
violation of which couid have a material adverse effect on the ability of Seller to perform
its obligations under this PPA;

(8) result in a breach or constitute a default under Seller's
formation documents or bylaws, or under any agreement relating to the management or
affairs of Seller or any indenture or loan or credit agreement, or any other agreement,
lease, or instrument to which Seller is a party or by which Seller or lts properties or
assets may be bound or affected, the breach or default of which could reasonably be
expected to have a malerial adverse effect on the ability of Seller to perform its
obhgations under this PPA; or

{4) result in, or require the creation or imposttion of any
mortgage, deed of trust, pledge, lien, security interest, or other charge or encumbrance
of any nature {other than as may be contemplated by this PPA) upon or with respect to
any of the assets or properties of Sefler now owned or hereafter acquired, the creation
or imposition of which could reasonably be expected to have a material adverse effect
on the ability of Seller to perform its obligations under this PPA.

(C) This PPA s a valid and binding obligation of Selter, subject to the
contingency identified i1 Section 6 3;

(D}  The execution and performance of this PPA will not conflict with or
constitute a breach or default under any contract or agreement of any kind to which
Seller is a party or any judgment, order, statute, or reguiation that is applicabie to Seller
or the Facility;

(E) To the best knowledge of Seller, and except for those permits,
consents, approvals, licenses and authorizations identified in Exhibit 1, which Seller
anticipates will be obtained by Seller in the ordinary course of business, all permits,
consents, approvals, licenses, authonzations, or other action required by any
Governmental Authonty to authonze Seller's exacution, delivery and performance of
this PPA have been duly obtained and are in full force and effect;

(F}  Seller shall comply with all applicable focal, state, and federal laws,
regulations, and ordinances, mcluding equal opportunity and affirmative action
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requirements and all applicable federal, state, and local environmental laws and
reguiations presently in effect or which may be enacted dunng the Term of this PPA,

(G) Seller shall disclose to 8PS, to the extent that, and as soon as it 1s
known fo Seller, any violation of any environmental laws or regufations arising out of the
construction or operation of the Facility, or the presence of Environmental
Contamination at the Facility or on the Site, alleged to exist by any Governmental

Authonty having jurisdiction over the Site, or the existence of any past or present-

enforcement, legal, or regulatory action or proceeding relating to such alleged viclation
or alleged presence of Environmental Contamination; and

{H) To the full extent authonized by FERC regulations and the FERC
standards of conduct, Seller hereby authorizes SPS to contact and obtain information
concerning the Facility and Interconnection Facilities directly from the Interconnection
Provider and to the extent necessary Seller shall provide written notice to the
Interconnection Provider confirming such authorization.

162 SPS's Representations, Warrantes and Covenants. 8PS hereby
represents and warrants as follows:

(A) SPS is a corporation duly organized, validly existing and in good
standing under the laws of the State of New Mexico and i1s qualified in each other
jurisdiction where the failure o so gualify would have a material adverse effect upon the
business or financial condition of SPS, and SPS has all requisite power and authority to
conduct its business, to own Its properties, and to execute, deliver, and perform its
obligattons under this PPA,

(B) The execution, delivery, and performance of its obligations under
this PPA by SPS have been duly authernized by all necessary corporate action, and do
not and will not:

(1)  requure any consent or approval of SPS's Board of Directors,
or shareholders, other than that which has been obtained and is in full force and effect
{evidence of which shall be delivered to Seller upon its request);

(2) violate any prowision of law, rule, regulation, order, writ,
judgment, injunction, decree, determination, or award currently in effect having
applicability to SPS or violate any provision in any corporate documents of SPS, the
violation of which could have a matenal adverse effect on the ability of SPS to perform
its obligations under this PPA;

(3) result. m a breach or constitute a default under SPS's
corporate charter or bylaws, or under any agresment relating to the management or
affairs of SPS, or any ndenture or loan or credit agreement, or any other agreement,
lease, or mstrument to which SPS s a party or by which SPS or its properties or assets
may be bound or affected, the breach or default of which could reasonably be expected
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to have a material adverse effect on the ability of SPS to perform is obligations under
this PPA; or

(4) result in, or require the creation or mmposition of any
mortgage, deed of trust, pledge, lien, secunty interest, or other charge or encumbrance
of any nature (other than as may be contemplated by this PPA) upon or with respect to
any of the assets or properties of SPS now owned or hereafter acquired, the creation or
imposition of which could reasonably be expected to have a matenal adverse effect on
the ability of SPS to perform its obligations under this PPA,

(C)  Intentionally omitted.

(D)  The execution and performance of this PPA will not conflict with or
constitute a breach or default under any contract or agreement of any kind to which
SPS 1s a party or any judgment, order, statute, or regulation that is applicable to SPS;
and

(E) To the best knowledge of SPS all approvals, authonzations,
consents, or other action required by any Governmental Authority to authorize SPS8’s
execution, delivery and performance of this PPA have been duly obtained and are in full
force and effect.

Article 16 - Insurance

16.1 Evidence of Insurance. Seller shall, on or before June 1 of each
Commercial Operation Year and pursuant to the cerresponding Construction Milestone,
provide SPS with two coples of insurance cerlificates acceptable to SPS evidencing
that insurance coverages for the Facility are in compliance with the specifications for
insurance coverage set forth in Exhibit G to this PPA, Such certificates shall {A) name
8PS as an additional insured (except worker's compensation); (B) provide that SPS
shall receive thirty (30} Days prior writen notice of non-renewal, cancellation of, or
significant modification to any of the corresponding policies (except that such notice
shall be ten (10) Days for non-payment of premiums}; (C) provide a waiver of any nghts
of subrogation against SPS, 1ts affiliated entities and their officers, directors, agents,
subcontractors, and employees, and (D) indicate that the Commercial General Liability
policy has been endorsed as described above All policies shall be wntten with insurers
that SPS, n its reascnable discretion, deems acceptable {such acceptance will not be
unreasonably withheld). All policies shall be written on an occurrence basis, except as
provided m Section 16.2. All policies shall contain an endorsement that Seller’s policy
shall be primary In all instances regardless of Iike coverages, if any, carried by SPS.
Seller's liability under this PFPA is not limited 1o the amount of msurance coverage
required herein.
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16.2 Term and Moadification of Insurance.

] (A) Al insurance required under this PPA shall cover occurrences
during the Term and for a perod of two (2) years after the Term. |f any insurance as
required herein 1s commercially available only on a "claims-made” basis, such insurance
shall provide for a retroactive date not later than Execution Date and such insurance
shall be maintained by Seller, with a retroactive date not later than the retroactive date
required above, for a mmmum of five (5) years after the Term.

(B) SPS shall have the right, at times deemad appropriate to SPS
during the Term, to request Seller to modify the nsurance minimum imits specified in
Exhibit G in order to maintain reasonable coverage amounts. Seller shalf make all
commercially reasonable efforts to comply with any such request.

(C) If any insurance required o be maintaned by Seller hereunder
ceases to be reasonably avallable and cormmercially feasible in the commercial
insurance market, Seller shall provide written notice to SPS, accompanied by a
cettificate from an independent insurance advisor of recognized national standing,
certifying that such mnsurance is not reasonably available and commercially feasible in
the commercial Insurance market for electnc generating plants of similar typse,
geographic location and capacity. Upon receipt of such notice, Seller shall use
commercially reasonable efforts to obtain other insurance which would provide
comparable protection against the risk to be insured and SPS shall not unreasonably
withhold its consent to modify or waive such requirement.

Article 17 - Indemnity

(A)  Each Party {the "Indemnifying Party”) agrees to indemnify, defend
and hold harmless the other Party {the “indernrified Party”) from and against all claims,
demands, losses, liabiities, penalties, and expenses (including reascnable attorneys’
fees) for personal injury or death to persons and damage to the Indemnified Party's real
property and tangible personal property or facilities or the property of any other person
or entity to the extent arising out of, resulting from, or caused by an Event of Default
under this PPA, violation of any applicable environmental laws, or by the neghgent or
tortious acts, errors, or omissions of the Indemnifying Party, its Affiliates, its directors,
officers, employees, or agents The indemntfication of third party claims provided under
this Section 17(A} is not limited by the limitation on damages set forth in Section 12.7
Nothing n this Article 17 shall enlarge or relieve Seller or SPS of any liability to the
other Party for any breach of this PPA. This indemnification obligation shall apply
notwithstanding any negligent or intentional acts, errors or omissions of the Indemnified
Party, but the Indemnifying Parly's liability o pay damages to the Indemnified Party
shall be reduced n proportion fo the percentage by which the Indemnified Party's
negligent or intentional acts, errors or omisstons caused the damages. Neither Party
shall be indemnified for its damages resulting from its sole negligence, intentional acts
or willful misconduct These indemnity provisions shall not be construed to relieve any
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insurer of its obligation to pay claims consistent with the provisions of a valid insurance
policy.

(B)  Promptly after receipt by a Party of any claim or notice of the
commencement of any action, administrative, or legal proceeding, or mvestigation as to
which the indemnity provided for in this Article may apply, the Indemmified Party shall
notify the indemnifyng Party in writing of such fact. The Indemnifying Party shall
assume the defense theraof with counsel designated by such Party and satisfactory to
the Indemnified Party, provided, however, that if the defendants in any such action
include both the Indemnified Party and the Indemnifying Party and the Indemnified
Party shall have reascnably concluded that there may be legal defenses available to it
which are different from or additional to, or inconsistent with, those available to the
indemnifying Party, the Indemnified Party shall have the nght to select and be
represented by separate counsel, at the Indernnifying Party’s expense, unless a Hability
insurer is willing to pay such costs

(C) If the Indemnlifying Party fails to assume the defense of a clam
meriting indemnification, the Indemnified Party may at the expense of the Indemnifying
Party contest, seftle, or pay such ctaim, provided that settlement or full payment of any
such dlaim may be made only following consent of the Indemnifying Party or, absent
such consent, written opinion of the Indemnified Party’s counsel that such clam is
meritorious or warrants setflement

(D)  Except as otherwise provided m this Article 17, if a Party 1s
obligated to indemnify and hold the other Party and its successors and assigns
harmless under this Article 17, the amount owing to the Indemnified Party will be the
amount of the Indemnified Party's actual loss net of any insurance proceeds received
by the Indemnified Party following a reasonable effort by the Indemnified Party to obtain
such nsurance proceeds.

Article 18 Legal and Regulatory Compliance

(A Each Party shall at all times comply with all applicable laws, -

ordinances, rules, and regulations applicable to it, except for any non-compliance
which, indidually or in the aggregate, could not reasonably be expected to have a
material effect on the business or financtal condition of the Party or its ability to fulfill its
commitments hereunder As applicable, each Party shall give all required notices, shall
procure and maintan alt necessary governmentat permits, licenses, and inspections
necessary for performance of this PPA, and shall pay its respective charges and fees in
connection therewith.

(B) Each Party shall deliver or cause to be delfivered to the other Party
certificates of its officers, accountants, engineers or agents as to matters as may be
reasonably requested, and shall make available, upon reasonable request, personnel
and records refating to the Facilty to the extent that the requesting Party requires the
same n order to fulfill any requlatory reporting requirements, or to assist the requesting
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Party In Itgation, Including administrative proceedings before utility regulatory
commissions.

Article 19 - Assignment and Other Transfer Restrictions

19.1 No Assignment Without Consent. Except as permitted in this Article 19,
neither Party shall assign this PPA or any portion thereof, without the prior wntten
consent of the other Parly, which consent shall not be unreasonably withheld or
delayed; provided (A) at least thirty (30) Days prior notice of any such assignment shall
be given to the other Party, (B) any assignee shall expressly assume the assignor’s
obligations hereunder, uniess otherwise agreed to by the other Parly, and no
assignment, whether or not consented to, shall relisve the assignor of its obligations
hereunder if the assignee fails to perform, unless the other Party agress in writing in
advance to walve the assignor's continuing obligations pursuant to this PPA, {C) no
such assignment shall impair any security given by Seller hereunder, and (D) before the
PPA is assigned by Seller, the assignee must first obtain such approvals as may be
required by all applicable regulatory bodies.

(A)  Seller's consent shall not be required for SPS to assign this PPA to
an Affiliate of SPS, provided that SPS provides assurances and executes documents
reasonably required by Seller and the Facility Lender regarding SPS’s continued Hability
for all of SPS's obligations under this PPA for any nonperformance on the part of such
assignee. If the assignee has or obtains an investment grade unsecured bond rating
equivaient to or better than the unsecured bond rating of SPS, then Seller agrees to
relieve SPS from its obligations under this PPA 1If SPS requests to be so relieved in a
written notice provided to Seller

(B) SPS’s consent shall not be required for Seller to assign this PPA
for collateral purposes to the Facility Lender. Seller shall notify SPS, pursuant to
Section 13.1, of any such assignment to the Facility Lender no later than thirty (30)
Days after the assignment.

192 Accommodation of Facility Lender. To facilitate Seller's obtaining of
financing te construct and operate the Facility, 3PS shall provide such consents to
assignments, certifications, representations, information or other documents as may be
reasonably requested by Seller or the Facility Lender 1n connection with the financing of
the Facility; provided, that in responding to any such request, SPS shall have no
obligation to provide any consent, or enter into any agreement, that materially adversely
affects any of SPS’s nghts, benefits, nsks and/or obligations under this PPA. Seller
shall remmburse, or shall cause the Facility Lender to remmburse, SPS for the
incremential direct expenses {including the reasonable fees and expenses of counsel)
incurred by SPS in the preparation, negotiation, execution and/or dehvery of any
documents requested by Seller or the Facility Lender, and provided by SPS, pursuant
to this Section 19 2.
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193 Change of Control. Except during the first 90 days after the Execution
Date, during which time Seller's members will be making inttial nvestments in Seller,
any direct or indirect change of controt of Seller (whether voluntary or by operation of
law) shall require the prior wrtten consent of SPS, which shall not be unreasonably
withheld, conditioned, or delayed.

19.4 Notice of Facility Lender Action Within ten (10) Days following Sefler's
receipt of each written notice from the Facility Lender of default, or Facility Lender's
intent to exercise any remedies, under the Financing Documents, Seller shall deliver a
copy of such notice to SPS

19,5 Transfer Without Consent s Null_and Void. Any sale, transfer, or
assignment of any mterest in the Facllity or in this PPA made without fuifilling the
requirements of the PPA shall be null and void and shall constitute an Event of Default
pursuant to Article 12

19.6 Subcontracting. Seller may subcontract its duties or obligations under this
PPA without the prior written consent of SPS, provided, that no such subcontract shall
relieve Seller of any of its duties or obhigations hereunder.

Article 20 - Miscellaneous

20.1 Waiver, Subject to the provisions of Section 13 9(B), the failure of either
Partly to enforce or insist upon compliance with or strict performance of any of the terms
or conditions of this PPA, or to take advantage of any of its rights thereunder, shall not
constitute a waiver or relinquishment of any such terms, conditions, or nghts, but the
same shall be and remain at all times in full force and effect.

20.2 Taxes.

(A)  Except as provided for in Section 20,2(C), Seller shall be solely
responsible for (1) any and all present or future taxes and other impositions of
Governmental Authorities relating to the construction, ownership or leasing, operation
or maintenance of the Facility, or any components or appurtenances thereof, inciuding
taxes and impositions that vary based upon the amount of power produced, the amount
and/or nature of fuel consumed, and/or the amount and/or nature of wastes produced
by the Facility and (2) all ad valorem taxes relating to the Facility.

(B)  SPS shall be solely responsible for fuel taxes imposed with respect
to the purchase of fuel by SPS for use in or consumption by the Facility to produce the
electnc energy dispatched and received by SPS hercunder

{C) SPS shall be solely responsible for the payment of any taxes and
other impositions enacted or promuigated by Governmental Authorities after Execution
Date, that are assessed based upon the quanhty of carbon dioxide emissions produced
from the combustion of fucl by the Facility to produce Contract Energy or Test Energy
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during the Term of this PPA  If (1) following Execution Date, any Governmental
Authority imposes any enforceable imits or other enforceable compliance obligations
related to carbon dioxide enussions produced from the combustion of fuel by the
Facility to produce Contract Energy or Test Energy, (2) the limits or obligations are not
imposed on a facility-specific basis, and (3) such lirits or abligations can be mitigated
by the acquisition or application by SPS of allowances, credits and/or eligible offsets,
then, (a) SPS shall be responsible for compliance with the hmits or compliance
obligations from the Facility in ts generation portfolio, and (b) SPS shall be solely
responsible for the acquisttion costs, apphcation and management of such allowances,
credits andfor offsets necessary to mitigate carbon dioxide emissions produced from
the combustion of fuel by the Facility to produce Contract Energy or Test Energy.
Nothing herein shall relieve Seller of 1ts obligation to comply, at its sole cost, with any
permit condstion or smisston himit or standard (including an emission limit or standard
relating to carbon dioxide) imposed specifically on the Facility.

(D) The Parties shall cooperate 1o mimmize tax exposure; however,
neither Party shall be obligated to incur any financial burden to reduce taxes for which
the other Party I1s responsible hereunder. All eleciric energy delivered by Seller to SPS
hereunder shall be sales for resale, with SPS reselling such electric energy. SPS shall
obtain and provide Seller with any certificates required by any Governmental Authornity,
or otherwise reasonably requested by Seller to evidence that the delivenies of electric
energy hereunder are sales for resale.

203 Fines and Penalties,

{A)  Seller shall pay when due all fees, fines, penalties or costs incurred
by Seller or its agents, employees or contractors for noncompliance by Seller, its
employees, or subcontractors with any provision of this PPA, or any confractual
obligation, permit or requirements of law except for such fines, penaltes and costs that
are being actively contested n good farth and with due diigence by Seller and for which
adequate financial reserves have been set aside to pay such fines, penalties or costs
for an adverse determination.

(B) If fees, fines, penalties, or costs are clamed or assessed against
SPS by any Governmental Authority due to noncompliance by Seller with this PPA, any
requirements of law, any permit or contractual obligation, or, if the work of Seller or any
of 1ts contractors or subcontractors is delayed or stopped by order of any Governmental
Authority due to Seller's noncompliance with any requirements of law, permut, or
contractual obligation, Seller shall indemnify and hold SPS harmless against any and all
losses, liabllities, damages, and claims suffered or incurred by SPS, including claims for
indemnity or contribution made by third parttes against SPS. except to the extent SPS
recovers any such losses, liabilities or damages through other provisions of this PPA.

204 Rate Changes
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{A)  The terms and conditions and the rates for service specified mn this
Agreement shall reman i effect for the term of the transaction descnbed herein
Absent the Parties’ wntien agreement, this Agreement shall not be subject to
change by application of either Party pursuant to Section 205 or 206 of the
Federal Power Act.

(B)  Absent the agreement of the Parties to the proposed change, the
standard of review for changes to this Agreement whether proposed by a Party,
a non-party or the Federal Energy Regulatory Comnussion acling sua sponte
shall be the “public interest” standard of review set forth in United Gas Pipe Line t
v. Mobile Gas Service Corp., 350 U.S 332 (1956) and Federal Power
Comimission v, Sierra Pacific Power Co., 350 U S. 348 (1956) (commoniy known
as the “Mobile-Sierra doctring®).

205 Disclaimer of Third Party Beneficiary Rights. In executing this PPA, SPS
does not, nor should it be construed to, extend its credit or financial support for the H
beneiit of any third parties lending money to or having other transactions with Seller !
Nothing in this PPA shall be construed to create any duty to, or standard of care with
refersnce to, or any liability to, any person not a party to this PPA,

20.6 Relationship of the Parties.

{AY This PPA shall not be interpreted to create an association, joint
venture, or partnership between the Parties nor to Impose any partnership obligation or
liability upon either Party Except as specifically provided for in Section 12.8, neither
Party shall have any right, power, or authonty to enter into any agreement or
undertaking far, or act on behalf of, or to act as an agent or representative of, the other
Party

(B)  Seller shall be solely liable for the payment of all wages, taxes, and
other costs related to the employment of persons to perform such services, including all
federal, state, and local income, social security, payroll, and employment taxes and
statutonly mandated workers’ compensation coverage None of the persons employed
by Seller shall be considered employees of SPS for any purpose; nor shall Seller
represent to any person that he or she is or shall become a SPS employee.

20.7 Equal Employment Opportunity Compliance _Certification. Seller
acknowledges that as a government contractor SPS s subject to various federal laws,
executive orders, and regulations regarding equal employment opportunity and
affinnative action. These laws may also be applicable to Seller as a subcontractor to
SPS Al applicable equat opportunity and affirmative action clauses shall be deemed
to be incorporated herein as required by federal laws, executive orders, and
regulations, mcluding but not limited to 41 CF R §60-1 4(a)(1-7)

208 Survival of Obligations Cancellation, expiration, or earlier termmation of
this PPA shall not relieve the Parties of obligations that by their nature should survive
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such cancellation, expiration, or termmation, pror to the expiration of the applicable
statute of himitations, mcluding warranties, remedies, or indemnities which obligation
shall survive for the period of the applicable statute(s} of Imitation

209 Severability. If any of the terms, covenants, or conditions of this PPA, s
Exhibits, or the application of any such terms, covenants, or conditions, shall be held
invalid, illegal, or unenforceable by any court or administrative body having jurisdiction,
all other terms, covenants, and conditions of the PPA and their application not
adversely affected thereby shall remain In force and effect, provided, however, that the
Parties shall negotiate n good faith to attempt to implement an equitable adjustment in
the provisions of this PPA with a view toward effecting the purposes of this PPA by
replacing the provision that 1s held nvalid, illegal, or unenforceable with a valid provision
the economic effect of which comes as close as possible to that of the provision that
has been found to be invalid, illegal or unenforceable.

20.10 Complete Agreement, Amendments, The terms and provisions contained
in this PPA constitute the entire agreement between SPS and Seller with respect to the
Facility and shall supersede all previous communications, representations, or
agreements, either verbal or wntten, between SPS and Seller with respect to the sale of
elecinc capacity and energy from the Faclity This PPA may be amended, changed,
modified, or altered, provided that such amendment, change, modification, or alteration
shalt be in writing and signed by both Parties hereto, and provided further, that the
Exhibits attached hereto may be changed according to the provisions of Section 13.8.

20.11 Binding Effect. This PPA, as tt may be amended from time 1o time
pursuant to this Article 20, shall be binding upon and inure to the benefit of the Parties
hereto and their respective successors-in-interest, legal representatives, and assigns
permitted hereunder.

20.12 Headings. Captions and headings used in this PPA are for ease of
reference only and do not constitute a part of this PPA.

20.13 Counterparts. This PPA may be executed in any number of counterparts,
and each executed counterpart shall have the same force and effect as an original
nstrument ]

20 14 Governing Law. The interpretation and performance of this PPA and
each of Its provisions shall be governed and construed in accordance with the laws of
the State of New Mexico. The Parties hereby submit to the exclusive jurisdiction of the
courts of the State of New Mexico, and venue Is hereby stipulated as Roswell, Chaves
County, New Mexico.

20,15 Press Releases and Media Contact Upon the request of either Party, the
Parties shall develop a mutually-agreed-upon joint press release to be 1ssued as of
Execution Date describing the location, size, type and timing of the Facility, the long-
term nature of this PPA, and other relevant factual information about the relationship
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{(such information shall not Include any of the commercial terms of this PPA). In the
event during the Term, either Parly is contacted by the media concerning this
Agreement or Seller’s relationship with SPS, the contacted Party shall mform the other
Party of the existence of the inquiry, any questions asked, and the substance of any
information provided fo the media.

20 18 Generation Benefits SPS shall be entitled to receive, at no additional
cost to SPS, {and upon request, Seller shall transfer to SPS at no additional cost) all
Genieration Benefits

20.17 Additional Defined Terms. For purposes of Sections 20.18 and 20.19, the
following terms shall have the meanings stated

(A) Assets means the Business, the Fadility, the Site, the Permits and
Licenses, the Coniracts, the Easements, the Motor Vehicles, the Warranties and
Guaranties, the Books and Records, and the Other Assets.

(B) Bocks and Records means onginals or copies of all of Seller’s books,
records, manuals, invoices, work orders, drawings, documents, books of account,
correspondence, sales and credit reports, billing and usage data, Ikerature, brochtires,
advertising matenal, and the [ike used by Seller in connection with the Busmess and the
Assets and copies of all of Seller's data (in a format which aflows transfer to Buyer's
data systems) relating to customer billing, the Assets and location of the Assets.

(C) Busimess means Seller's going businass of using the Assets for the
generation of electric energy and the sale of electnic capacity and electnc energy from
the Facihty

{D) Contracts means all construction contracts, maintenance cantracts,
operating contracts, power purchase agreemenis, gas purchase agreements,
interconnection agreements, real property leases, personal property leases, and any
and all other contracts to which Seller is a party that are necessary or desirable for the
construction, operation, and mamtenance of the Faciiity in accordance with this PPA.

{E) Easements means all recorded and/or visible easements held or used
by Seller for use In connection with Seller's operation of the Assets.

{F}) Moator Vehicles means all Motor Vehicles used by Seller n the
operation of the Assets.,

(G) Other Assets includes all personal property and contract rights used
or useful in the operation of the Assets and not otherwise included n the definition of
Assets, including all equipment, supplies, and spare parts.
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(H) Permits and Licenses means all permits and licenses issued by any
Governmental Autherity for the censtruction and operation of the Assets, as they may
be renewed or changed from time to time.

) Wamantes and Guaranties means any and all warranties and
guaranties covering the equipment that makes up the Faciitty, spare parts, and supphes
utitized in the operation and maintenance of the Facility

20 18 Purchase Option SPS shall have the option, exercisable any tme after
the seventeenth (17th) Commercial Operation Year to purchase the Assets from Selfer
at fair market value pursuant to the following procedures. Such option may be
exercised by SPS no more than 3 times.

(A) SPS shali give written notice to Seller and the Facility Lender of its
intent to purchase the Assets from Seller ("Purchase Nctice”) on a specified date at
least twelve (12) months after such notice ("Glosing Date”).

(B) Seller and SPS shall negotiate n good faith to reach agreement on
the sales price for the purchase and sale of the Assets  If the Parlies have not reached
Agresment on stch sales price within ninety (90) days of the Purchase Notice, either
Party may, by wntten notice, call for an appraisal of the Assets (the "Appraisal”). The
Appraisal shall be conducted pursuant to the Appraisal Procedure provided in Section
20.18 (C) ) '

{C) SPS and Seller shall each, within fifteen (18) days of the appraisal
notice descrnbed in Section 20,18 (B) provide to the other Party a notice appointing an
appraiser qualified to appraise gas-fired sieam-generating and combustion turbine
facilities.

(1) Each appraiser shall, within sixty (80) days, prepare a wriiten
appraisal of the fair market value of the Assets using the following assumptions:

(a) that the Assets are valued on the Closing Date;

(b) that the Assets are purchased as-is, subject to all
Contracts then in force with respect to the Assets, including this PPA;

{c) that terms and conditions for the purchase and sale of
the Assets will be consisient with other such industry agreements entered into at the
same general time as the Appraisal; and

(d) that the residual value of the Assets, if any, beyond the
PPA term be included.

(2) The appraisers shall exchange their appraisals by the end of
the sixty (60) day perod described in Section 20 18(C)(1) and shall seek to reach
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agreement on the fair market value of the Assets. If, within thirty {30} days of the
exchange of the appraisals they are unable to agree upon the farr market value of the
Assets, a third independent appraiser shall be chosen within ten (10) days thereafter by
the mutual consent of SPS’s and Seller's appraisers or, if they are unable to agree on
the appointment of a third appraiser, such appointment shalt be made by the Amencan
Arbitration Association, or any successor organization thereto, from a panel of
arbitrators having expenence in the business of operaling steam generators,

(3) The third independent appraiser shall review the appraisals
from SPS’s and Seller's appraisers and shall, within thirty (30) days of appointment,
determine, in writing, his or her own appraisal of the fair market value of the Assets. If
one of the appraisals is disparate from the median of the appraisals by more than twice
the amount by which either of the other determinations are disparate from the median,
then the determination of such appraiser shall be excluded, and the average fair market
value of the remaining two appraisals shall be binding on the Parties. If none of the
appraisals 1s so digparate, then all three appraisals shall be averaged and the result
shall be the fair market value binding upon the Parties.

(D) Following the determination of fair market value of the Assets,
SPS shall have thirty (30) days within which to agree fo exercise its option to purchase
" the Assets at fair market value by sending notice of such acceptance to Seller. In the
absence of such notice, SPS’s option shall expire

{E) If SPS provides timely notice to Seller of its intent to exercise
its purchase option, the Parties shall negotiate n good faith to reach a definitive
agreement conceming the terms and conditions of the sale (other than the fair market
value purchase price which shall be established as provided in Section 20.18(C)(3)) but
will be subject to any closing adjustments as identified in the definitve agreement
concerning the terms and conditions of the sale. The terms and conditions shall be
those terms and conditions that reasonable industry gas-fired steam generation and
combustion turbine buyers and sellers would typically agree to at the time of the option
exercise f the Parties are unable to reach such a definifive agreement withm ninety
(90) days of SPS's notice, then either party may provide written nofice to the other
calling for binding arbitration to determine the terms and conditions of the agreement
upon which the Parties have been unable to agree.

{F) The parties shail conduct their binding arbitration pursuant to
the Commercial Arbitration Rules of the American Arbitration Association, or any
successor organization thereto. The Party providing the notice described fn Section
2018 (E) shall inwate the arbitrabon by filing its claim and shall request that an
arbitrator or arbitrators knowledgeable about gas-ffired steam generating and
combustion turbine facilities shall be appomnted as arbitrator or arbirators  The
arbitrator or arbitrators selected shall the authority to augment the purchase and sale
agreement, pursuant to the standard described in Section 20 18 (E), to include any
cructal terms upon which SPS and Seller have bean unable to agree and the resulting
purchase and sale agreement shall be binding upon both Parltes  In conducting the
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arbitration, the arbitrator or arbitrators shall endeavor to keep a schedule that will permit
8PS to meet its intended Closing Date

(G) Both partes shall use good fath efforts to delver all
instruments required to assign the Assets to 8PS and to eliminate all liens, claims,
charges, security imerests or other encumbrances of any type or nature securing the
Asgsets prior to or on the Closing Date and to meet the Closing Date specified in SPS’s
Purchase Notice

20.99 Offer to Sell. If following COD at any time during the Term, Seller
determines that Seller desires to ssll all or any part of the Assets, Seller shall notify
8PS of that deswe. Following receipt of this notice, If SPS 1s interested in explonng the
possibility of purchasing such mtetest in the Assets, SPS shal, within 30 days of
receiving the notice, so notify Seller and the Parties shall each use good faith
reasonable commercial efforts to negotiate, executs, deliver, and consummate a
purchase and sale agreement for the sale of such interest in the Assets to SPS on
terms to be negotiated by Seller and SPS [t 15 the intent of Seller and SPS that the
purchase and sale agreement would contain terms of purchase and sale utlized 1 like
transactions.

[Remainder of this page intentionally feft blank]
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IN WITNESS WHEREOF, the Parties have executed this PPA.

Seller:

Lea Power Partners, LLC

William R. Comnnors
Vice President - Origimationm,
Contracts and Regulatory

SPS:

Southwestern Public Service Company

o e ke,

Karen F/ Hyde, Managing Director,
Resource Planning and Acquisition

Xcel Energy Services Inc.
Acting as agent for
Southwestemn Public Service Company
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EXHIBITA
REQUIREMENTS AND COMPLIANCE
STANDARDS FOR DISPATCHABILITY

Page 1 of 2

i Dispatchabihty Requirerents  In order for Seller to quahfy for the Dispatchability Payment
set forth under Secton 82, the Facility generating units must be dispatchable generating unis
Dispatchable generating units shall be capable of providing

A Automatic Generation Control {AGC) from the Energy Markets Control Center {(EMCC),

B A munimum regulaling range of fifteen megawatts (15 MW) per unit or forty percent {40%)
of the Net Capability of the units dlspatched, whichever 1s greater, in automatic ioad
regulation capacily,

C Cantinuous response to EMCC pulsing at a rnimum rate of five percent (5%) of the Net
Capability per minute over the regulating range of ncreasing MW of the unit dispatched
and five percent (§%) of the Net Capability per minute over the regulating range of
decreasing MW of the unit dispatched, and

D A low load point for the regulating range of the unit which 15 equal to or less than the
mimmum loading level for operation with AGC that 1s specified for the unit pursuant to
Section 3 1

2 Operations Log  Seller shall maintary an hourly operation log that identifies real-time ungt

operating information mcluding  current fevel of unit capacity avaliebility, planned and unplanned
maintenance outages or deratings, circuit breaker operation and any other significant events related to the
operation of the generating unit  Any changes in the generating status or avallability of the generating umit
shall be reported immedately to the EMCC operator by telephone

3 Telemnetry/Generation Load Control Reguirements
A SPS shalt design, purchase, own, insiall and test, n accordance with the procedures set

forth in this Exhibit, the telemetry equipment, generation load control equipment and the circuits from the
Faciity to the EMCC  Generation load confrol equipment s defined as the equipment and associated
hardware necessary to interpret the request for a generation load change and provide a signal to the
governor of Seller's equipment  Seller shall in no way constrist or modify the generation load change
signal path without review and wnitten authonzation by SPS

B The telemelry and generation load equipment 1s to provide the following nstantaneous
net MW and MVAr levels, control slatus (available for autematic generation control), load reguiation range
Ismits, remote pulsing circuit, and any other parameters deemed necessary by SPS  Seller shali mstall at
the Fachty MW and MVAr indicabing equipment which reflects the dentical MW and MVAr values as those
telemetered to the EMCC

4 Inthal Venficaton of Compliance Initial verfication of Automatic Generation Control
compliance {requirements 1 A through 4 D above) will be conducted at the Facility by SPS  Requests for
initial verficatton shall be made by Seller to SPS, in writing, no later than thirty (30) Days prior to the date
that Seller intends 1o energize the interconnection Faciities Subsequent reguests for inital verification,
needed, would aiso require thirly (30) Days advance notice  SPS will use its best effort to accommodate
Seller's request but reserves the sole right to reschedule test dates  Testing will be a coordinated effort
belween SPS and Seller with Seller providing technical support for Seller’s equipment and with SPS
supplying the test requlation signal and determmnation of Seller’s compliance of these requrements  All
dispaichabiity requirements, mncluding snibal verfication of comphance, must be met to achieve the
Commercial Operation Date
10120/2008 918 AN 1 Erhit A to
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EXHIBIT A
REQUIREMENTS AND COMPLIANGE
STANDARDS FOR DISPATCHABILITY

Page 2 0f2
5 Periodic_Verffication_of Compliance  Subsequent to the imihal venfication of AGC

compliance as provided for above, SPS shall have the right, at any time and without prior nofice to Seller,
to venfy the continued compliance of such requrements  Sefler will be notified of test resuits for any '
noncompliance

6 Automatic_Generation_Control Availabiity  SPS will monior Seller’'s abilty to be
aUtomatically dispatched It 1s the expectation of the Parties that the Faciity will be avalable for automatic
generation dispatch during one hundred psrcent {100%) of the Facility's on-line hours {excluding periods
of fallure of SPS’s telemetry, during which Seller will manually be dispatched by SPS).

7 Verfication Testing of Ramp Rate Availabihly Factor SPS shall have the right to routinely
conduet, from the EMCC, verification testing of the Facibly Ramp Rate Availabilty Factor (RAF), as

described m Section 8 2, without prior notice to Seller  RAF verification testing shall be conducted over
the minimum regulating range of unit(s} being tested, beginning at or below the applicable minimum load
of such minimum regulating range and ending at the maximum reported avaifable capacity during the hour
of the test (the "specified ramp range”), taking mto consideration non-standard amixent conditions which
exist at the lime of the test The timed portion of the test used to determine the ncreasing ramp rate shall
begin when the output Jevel of the umit(s) being tested s at the minimum load point of the specified remp
range and shall end when such output 1s one (1) MW less than the maximum load pomt of the specified
ramp range  The timed portion of the test used to determine the decreasing ramp rate shall begin when
the oufput level of the urit(s) being tested 1s at the maximum load pont of the specified ramp range and
shall end when such cutput is one (1) MW greater than the miimum load point of the specified ramp
range The calculated ramp rate for determining RAF shall be the average of the increasing and
decreasing ramp rates for the specified ramp range
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EXHIBITB

CONSTRUCTION MILESTONES
Page 1 of 1

NUMBER

CONSTRUCTION
MILESTONE

RESULTS SELLER MUST ACCOMPLISH

August 21, 2006

Evidence of Site control consistent with the
requirements of the SPP

QOctober 2, 2006

Seller shall have filed its Air Emissions
Permit Application

October 31, 2006

Seller shall have filed its NMPRC
Application for Site Approval

November 15, 2006

Seller shall provide SPS with a copy of the
executed Facility EPC, or other general
contractor agreements

Within 90 days following
Execution Date

Seller shall complete and provide to SPS
completed Exhibits to this PPA

December 31, 2006

Seller shall have achieved closing on
financing for the Facility or provided SPS
with proof of financial capability to
construct the Facility

December 31, 2006

Seller shall provide SPS with evidence of
complying with that insurance coverage
required prior to the Commercial Operation
Date

March 2, 2007

Seller shall provide SPS with copies of
executed purchase orders/contracts for the
delivery and installation of Facility
turbine(s)/generator(s) and the step-up
transformet(s)

March 2, 2007

Seller shall provide SPS with copies, as
applicable, of executed Facllity operating
agreements and natural gas transportation
and/or mtergonnection agreements

10

Apni 2, 2007

Seller shall provide SPS with copies, as
applicable, of executed electric
transmission andfor interconnection
agreements

11.

April 2, 2007

Seller  shall provide SPS with
documentation that all governmental
permits required to lawfully construct the
Facihity as required by this PPA have been
obtamed or will be obtained by the time

needed to meet all Construction Milestones |

1072042008 © 19 AM
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RESULTS SELLER MUST ACCOMPLISH

NUMBER CONSTRUCTION
MILESTONE
12 Within 7 Days Following | Seller shall establish the Security Fund in
Recelpt of the | accordance with Section 11.1. in the
Gavernmental Permifs Set | amount of $75,500,000 00.
Forth i Construction
Milestone No. 11
13, August 13, 2007 Seller shall have laid the foungation for all |
Facility buildings, generating facilities and
step-up transformation facilities
14, December 3, 2007 The turbine{s)/generator(s) shall have been

delivered o and installed at the Site

10/20/2006 919 AM

18, January 1, 2008 The step-up transformer shall have been
delivered to and instajled at the Site

16 January 1, 2008 Seller shall have the natural gas line and
all other necessary fuel supply
ntercennection facilities in pface

17 January 1, 2008 Seller shall have constructed Seller's
Interconnection Faciliies and such facilibes
are capable of being energized

18. January 30, 2008 | Start-up testing of the Facility commences

19 June 1, 2008

Commercial Operation Date is achieved
{Caommercial Operation Milestone)

r>
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EXHIBIT C
FAGILITY DESGRIPTION AND SITE MAPS
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1. Projacts Fauility Mame; Hohlys Generating Station

2, Generation Tachnolagy:
Descnbe the number and typs of proposed genaralor unlts®
2 - MHI 801F combusiion furbine with chillers
1~ GE DY1- reheat steant furbing

¢ lon of b 1 e, CTs. HRSGs, steam lwbnes, elc *

2x2x1 with the abilily to run {x1 if needed
w AIR GOOLED GONDESER, ZERD LIQUID DISCHARGE, INLET CHILLERS AND CHILLED i
WATER STORAGE, GAS FUEL ONLY
HRSG'S are Duct Flred fa approx 300MMABTUHNR and equipsd with SCR and GO
cafalyst.manulacured by AALBORG IND

Genrralion equipment mudel mumbers, vendors, manufactursrs, efc
LATER

3, Expecled Annual Forsed Outage Rate {%): 2%
{This rata shetdd Includa only Jarced oulages and
vnplannsd mendananos, nat pianed mennfenarce )

4, Expecied Averzge Annital

Req; {daysiyeary: 24
§, s proposad plant AGC centrollable? Yes B No O
5.2 Low ARG Powit {lowest oulput than can be achieved whife the umt is on AGT)
Summer 274 Winter 362
3, b High AGC Pernt (highest cutpul thap can be achieved while the wmitls an AGC)
Surmmey 528 Vinter 604
6. Minlmum on-ine tma [
{rranmmum brve batirsen e generalar hraaker clasng ead re-epaningt
7. Mini R P
{mirtrm brnee the genermatoc paeds b be an_a poot 14 rastarbag)
8. Startilme - {unit has heen ofFhne for ik hours) 90 Minues
(The iz & tokes for the und 1o start, close breaker and roach mismuom foad
. Starf me « (unit has been off-fine for elght hours) 120 Minutes
(fha tma dakss for the urut bo s, closa breaker Bng reach mmimum kad
10. $tarttime - unit has been oft-line for 12 hours) 180 Minutes
{he 1w Aiakes for Fia Wit b start, clase breaker and roach mismem foad
1. Starttime - unlt has heen ofi-fine for 3 days} 180 Hlnutes
12, Lewest eperating point  Sommer 120 MY Winter 135 MW _1X1 CONFIGURATION

{awast painl whent: tho unt car raintam viatebly)

13. High operating it Summer 528 MW Winler 604 M
(haghest MW outputhe uml cen manieln stabitly)

14. AGG Ramp Rale 28 MyMinule Y70 BURNERS. SMWS/MHIN W BURNERS
(rate ot whiclr g i eesponds to frefuency Changes whte on coiiyel FAWiminuls)

18, Nermai Ramp Rate 26 rMyWiftnute V70 BURNERS. T0MWE/MIN W BURNERS
(raEe ptwhich G 1k can macease opul whia on tsunt conirol (N TmIMLte}

16. Emergency Ramp Rate  SAME
trate al fsth the imll can margase dor

17, Tén-mmute Start Capablllly Yes No X

T yes, echevable unitioeang 10 bawles sfter synchonarg to syslem

dnbi Ce

' EM PPAY
B(3)-Exiishiis Only Sccl duc ﬂ#
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EXHIBIT D-1
APPLICABLE TARIFF NATURAL GAS QUALITY SPECIFICATIONS
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Dsta Requested: Jul 24 2006 30+25AH

AB gas 16 be received frem Shipper Into the siorthern pipeline system shall conform to the fullawing
spachicabons,

&) The gas shall b2 commeresally free from ohjectlanable odars, sofdd matter; dust, guems snd guin-
forming constituents, or any other substance which might Interfere with the merchantability of the gas,
oF cange injury 1o of Wterfarence with proper eperation of the Hines, meters, fegulators, or other
applances through which it flows.

by Oxygen - less than or equal to 8 2% by volume.

¢} Hydrogan sulAda - less than or equal to 1/4 grain/Cel

4) Tota] Suiphur - t2ss than or caval to 20 gRIn/Ce!

¢} Carbon Diexide - }es3 than oF equral to 2,0% by volume

) Water - Jass than or equal te § pounds/MMcl,

1) Heating Valua - greater than or equat to 950 Bti/Cuble Foot.

1} The tempersiure shall ba tess than or equol ta 120 degrees Fahranhett

1f any gas recelved by Narthern shall fall &t any tme te conform fo the specifications set forth abave,
Northern may refuse to accept defjvery pending correction by tha other party Northern may, ona
basls that Is not unduly dissiminatory, electto accept gas which f2ils ko mest speciications

For further Informatton regardlng gas qualtty, please sge Northerm's FERC Gos TanfT, Shget 284

Quality Informotion
Gas.Quallty By Dale

Sas Quanity By IR

Stgnog st Report

Stregm Re-2ssgnetead st
TetalSulfur

Ao
TaFm

[ T T L L T O e et P e

:Zuatamc’r Activiies | Informational Postmgs | News | Regqulatery ] Safety | Services | Suppart | §xpansion Prazects |
$set Sales
Kbout Us [ Carcers | Frezident’s Massaga | Conract

© 20906 Holthers Natutal Gas AR rights reserved Privacy Poboy
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NNG - Tanff - Thrrd Revised Sheet No 281 Page 1of

FORTHEGN SRTURAL GAS COMEANY Thixd Rewleed Fheel Fo 241 H

PERC Gas TarifE Supecaeding
Fittn Revised ¥oltma Fo 1 Second Raviged Shoat Mo 281

OERERAL TERMZ AND CONDITIONS

ALl gz6 &0 ba received [reo Shipper Snta the Morlheen pipelins systen

shall oafers ta the follovang spacaficotaons,

ol ¥he gas shall be 1y [ree Irum bl wdore
6011d mactex, dost, guma end Gum-loTMicg COASCITURRES, OF ANy 1
other subslines which might intecfera with tha marchentabiyity
©of tha gas, Or causa JNJUEY TO OF Inkarfyrenca wiEh Droper
operation of the 1iuns, mabers, regulators, or ofber appliances
through vhich & flowa '

b} Oxygem - lead thas or equal KO $.23 Ly yolurs

o) wydrogen sullide - beso than or equal te 179 srore/Cet

dl  total sulphur « less thes or equal te 18 greima/Cel

e Carbes Dioxlde + less than oL egual to 3 0% by veluna

I} Kater - lesn thap or equal %o € pounds/stet

g} Meating Valva - greatey Lhan o equal to 950 Brujechie Feor

) The terparatur? shall be less thon or equal to 130 degreas
Fabrenhedn

LF ony gap Teceived by Northemn shall faid at eny Lsma to cosform to
tha specllicatione set foxth sbove, Sorchaxn nay refuse o £Ccedt
delivery pending cotvsction by the ouer party  forthem may, oo 3
hasls that is not umduly disoziminaksry, slact £o accapt gt which
Fayle to £iet opeealicetions

PROCESS 1t

A Shipper oa Rortharats syates w3l have the option to 1) receive 8 «xedic £ron Norlbern for
liguid revenues, or 2) enter into a semdrats with = plant .
porsoInt to the provisicns set forth in LMD Taraft

sorthesa shs)l have the uneonditiodal right to cormingle gas recowved from any Bhpper o
Sourse Zov tranaportatien upmer ghio TAra€€ with goa voceived frem ethor Shippave or inurces
Porthern's ¢blagation andar this Tariff shall ha ta geliver themally equivalent yolumen, lass
fusl, Izom tha poanta of xeceipt to the poantw of delivary vnder the tarax and Sonditioas af
the applicable Rate Scbedoles of this ¥orSil, #nd cech party bwnderisg gar to Noribern ahall

- recognizae that gas delivered by Harthawn haa hoen comsioaled fxem varioss sowsoes and will not
bs ke eace colecules, or contean Lhe 1deniiesd constituents, as tho gas racwived by Forthorn
%o party tesdering @28 to Kortkezn shall bave tha mighc Ta any partacular sonatitusrt in the
938 tendered, fnoluding but ook 1limited ro, liquids and liquefiable Mydrocarbons whals auch
senstitudaks ara anteaized fn the gas skrada  Rewever, in Lha Event & BDipper O 1ts deaignee
tlecer to ratadn the right to proesus 539 {endertd 5o Norilsin, 4 Shippsy OF LeE demsgnus
whigh nas céniracted wilh 82y eywcesslng plant will ba extilled £o an agyzed-upon ¢hare of
plont products, revenus of otbsz coomderitlen, as tke ciae vay hw. altmbetabls to g2e

d ap & p 1 with the ailocetd agresd to tader
Bubparagraph (3} of A Shippar oX OROTASE YTty whick has not contracted sath any procesang
plant will be entitled to a ghawm of the diquids reverves 1n accordacca vath the allocatiom
Tathodology wnder eubpecagroph (b)  Any Shivger rmy elofl to rrtaln The right or slect to
appoiAt 10 1ts desigres 48 the party with the Treht to proctes gaa tendered to Nortbern for
the vesoval of liguads nd lgueffable hydrccarhos ueder the options ae Forth pelow  For
e PuRposes of has Sectien, Shipper's designea may by zny perty destgated by Smapper €0
Forthorn bY Vritten pefiee, {{nclyding buk nst Lidfrad £s 3 working Latdrest owmgr in a wall
tyon which Shlppsr purchasts Sas, a rachobed, Yveker, bx The opecraboy O & g4t precessing
plant} 2ad wush deslgaee netd nok be a deoagues wmdexr Shappai'é Servige Mgredsant for any
Turpase such w4 pominstion, scheduling, balling or paywent
tesued By Kary Yoy millexr, ¥ P Rates sod Certaficarca
1ssued an May 1, 1956

bliestave Rovexbar 1, 3358

britp Zrwwne northenmnaiuralgas com/infopastingsftarst/Cinrrent/281 19981101 htnt 712412006
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Provious  Next

Seach

Power Purchase Agreement

Page [ of |

El Pago Narural Gas Company

PERC @oa Tariff

oOraginal gheat Ne. 23¢

Segond Revigad Volume PO 1A

5  OUALITY (Continued)

TRANSPORTATION GENERAL TRRNG AND DONDITIONS

5 3¢ (Comkinued)

{a}

b}

{c)

(d)

(e}

{Centanued)

tiquids - The gas shall be free of water and hydrecarbong an
liquid form at the temperature and prassure at which the gas
iz deliverad The gas shall in no &vent contain water vapor
in excesp of seven {7) pounds per m{llion standard enbic

feat.

Hydrocarbhon Dew Péint - The hydrocarbon dew point of bhe gas
delavered shall not excasd twenty degreas Fahrenheat (ZgeR)
at a pressure of §00 psig

Total &ulfur - The gas shall not coobtsain mora than three-
quartexa (0.75) grain of total sulfur per ons bundred (100}
skandard eubie feen, which ancludes hydrogen sulfide,
caxbonyl, sulfide, carbon digulfyde, mercaptans, and mono-,
di~ and poly-sulfides 7The gas shall aleo wmeet the followang
andividual specifications for hydregen sulfide, mercaptan
sulfur ot organi¢ sulfur-

11}

{44}

1389)

Hydrogen Sulfade = The gas shall nol contaln wore
than oncsquarter (¢ 23) grain of hydrogen suvlfide
per onc bundred (100) standard cubic feet

Mezcaptan Sulfur - The mercaptan suliur content
ghall ot exceed more than three-tenths [0 3) grain
por one hundred [106) standard cubic feat

Qrganic Sulfux - The orgacie sulfur gomtent shall
not excead [ive-kenths [0 §] grain per one hundred
(100} standard cubae feet, which includes
wmercaptans, wono-, di- and poly-sullides, but 1t
dees net include hydrogen sulfide, carbonyl sulfide
oY earbon dasulfade

Oxygen - The oxygen contzot shall not exceed twa-tenths of
one percant [0.2%) by volume and evary reasonable sfforr
ahall be made to Keep the gas delavered free of axygen

Carpon Dioxide - The gasa shall not have a carbon diexads
econtent 1n excess of tbree pexcent {3%) by volume

Yasued by A # Clark, Vice President

Yssued on May 23, 1954

Provigus  Nest

Ssach

Effectave on July 1, 1994

hltp /Hpassportehb elpaso cony BEB-TaniHepng/shieet asp?ad=226 772412006
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Previops  Noxt

El Paso Nabural Gas Company
FERD Gas Taraff

Power Purchase Agreement

Search

TRANSDORTATION GENERAY, TERMS AND CONDITIONS
{continued)

5 QUALLTY {Contanuad)
5 10 (Continued)

t£)

=t}

n)

1)

(3}

(k)

Piluente - The gas phall not at any time contain an excess of
four percent (4%} total diluents fthe total combaned carbon
diokide, mitrogen, hellum, Oxygen, and any othez dilusnk
compound) hy volums

Dust, Gums and Solid Mstter - The gas shall ba comsercislly
free from splig mabtier, dust, goos, and gum forming
conetituents, or any other substance whaek interferzss with the
intended purpose o merchantability of the gas, or causes
Interfersnce with the proper and safe operation of the iines,
nreters, regulators, or other appiiances through which it may
£low.

Heatang Value - The gae shall have a heati{ng value of not lese
than $87 Btu per cubic fook For natural gas delivered at the
border betwsen the Srates of Arizona and falifornia, the gas
shall have a beatang value of not lese Lh3a 295 Btw por cubic
foot.

femperature - The gas ehall be dellivered at temperatires not in
excaas of one hundred twenty degrees Fahxenheit {120°F) nor
lece thas fafty fdegrees Pabremheit (S0°F) except duraug those
tames when due to normal operatang conditions and/oX Seasonal
ambient temperatures on or near the papaline system the
temperature may drop Below such lower limit,

Teleterious Substanmzes - Tha gas shall not conbain any toxaic oy
hazardous sekstance, 1n congentrations whigh, in the normal use
of the gas, may be pazardous to hezlth, injuricus toc pipaline
facalities or be a Ximt to werchantability.

If, at any tame, gag delrvered by Fl Pasc shaill fail to
substantially conform to the specafications set forth im thas
sectaoa 5.10 (a) - [}), Shipper or 1ts desagrnee agrees to
not1fy Bl Paso of such deficlency ghipper. ox its designee,
may agreée to walve EL Pasc's compliance with its delivery
specifications or, {f El Paso fails to prowptly remedy any such
daficiengy within a reasonable time, then Shapper or its
designee may, at 1ts optiom, refuse to acdept delivery pending
correction of the defaciency by Bl Paso or contamue to accept
delavery and make such changes as necesaary ko cause the gas to
wonform to such specifications, 1n which avent EL Paso ghall
rexmburge Shapper oy its designee for all reagenable sxpencea
incurxzd by Shapper or 1te designee in effectang such changsa

Iseved by Cathexins B. Palazsari, vice President

hitp Mpassper(chb elpaso conBEBB-Tenfffepngishect asprad=237

10/20/2005 8 46 AN

Svhatituke Farsk Revised Shest Fo 23S
Second Reviged Yolume No 1A Superseding
Original Sheet Mo 235

Page 10f2
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Page20f2 |
Issued on: pacember 249, 2005 Effeckive onr January 1, 2005 H
Flled to comply with order of the Federal Bmeray Regulatory Commission. Docket i
No RPOS-422-000, 1seued July 28, 2005, 12 FERC § 61,15¢
Picvions Neit  Sealch
'
b
hitp #passpartebb elpaso.con/EBB-Tanffiepng/sheet aspaid=227 242006
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Pagelofl

Previous  Moxt  Search

El Paso Natural Cas Company

FERC Gag Tariff substitute Second Revised Sheat Mo 236

Second Ravised Volums No 1a Superscding
First Revised Sheet No 23§

TRANSPORTATION GENSRAL TERMS AND CONDITIONS
{Continued) '

S QDALYTY {Conktinued) ?

$ 11 The fqualiLy specifications set forth in Section § 10 zbove shail
not apply to natural gas delavered by Bl Paso at any delivery point
in producticn areas recexving gas dslivered by Bl Paso on July 31,
1990 that did not mset tha qualiby specifications act forth in
Section 5.10 apeve Oag so designated shall be of such qualiry as
may exigt im the delivering pipeline from time to time at sucht
pointa and E} Faso wakes no warranty of merchantabiliby or fitness
for any purxpose with respect ta such gaa.

5 12 Testing Provedures - The following test procedures shall he
utalized by [l Paso J

{a} To dererrune whether specified sulfur compound limitations i
are belng met as stated under Sectaon § 1{cy, 5.2 (e) apd
5 10{c} hereof, El Paso chall use the appropriate American
goclety for Tasting Materials procedures (ae revised] Volume
05 45 Oasecus Fuela, Coal and Coke and/or accepted industry
practices such as sulfur enalyzers and chromatogeaphs.

{b} To detexmine whether specific peints on El Pasote system can
operats below the fifty degres Fahrenhe:t (50°F} tolerance as
stated 1n fScctions 5.1{1) and 5 10{1}, Bl Paso shall uss the
Charpy impact and drop-welght tear tests an acdoxdance with
API~5L Supplemsntal Requirements 5 and &, respectively
Inaswuch 2s thas Leat requires Lhe shutdewn of the mpecafic
segment of the system baing tested, Bl Paso shall conduct
such test only at a tame whenm operations on such negmenkts are
not affected or the safety of Lhe system ag not put in
Jeopardy,

Yssusd by, Catherane £ Palszzara, vice Preasident

Issued on Detember 28, 2005 Bffective on: Janvary 1, 2008
Filed to comply with order of the Federal Energy Regulzbtory Commission, Dochel
Ho TRP05-422-000, xssued July 29, 2005, 12 FERC 1 61,1%0

Previpus  Nex{  Seaich

bttp #passportebb elpaso com/RRR-Tanflfcpng/sheat asp¥s1d=228 T20/2005

10/20/2008 9 19 AM
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EXHIBIT D-3
APPLICABLE TARIFF NATURAL GAS QUALITY SPECIFICATIONS

TRANSWESTERN PIPELINE COMPANY, LLC Original Sheet No. 99
FERC Gas Tanff
Third Revised Volume No 1 .

GENERAL TERMS AND CONDITIONS

{continuad}
2 QUALITY

2.1 The gas stream delivered mnfo Transperter’s pipeline system (excluding the La Plata Facilities)
by Shipper or Shipper's designee at receipt points shall conform to each of the following quality
specifications

A shall be commercially free from objectonable odors, solid matter, dust, gums, and
gurm forming constituents, or any other substance which interferes with the intended purpose or
Merchantability of the gas, or causes mterference with the proper and safe operabion of the lines, meters,
regulators, or other applances through which it may flow,

B shall contain not more than seven (7) pounds/MNef of water at the temperature and
* pressure at which the gas Is delivered into Transporter's pipeline system;
o] shall contain no hydrocarbons in hiquid form at the temperature and pressure at which
the gas is delivered mto Transporter's pipeline system,
D shall contam not more than 0 2% by volume of oxygen,
E shall contain not more than 2.0% by volume of carbon dioxide,
F shall contain not more than & combined total of 3 0% by volume of carbon dioxide

plus mtrogen,

G shall contain not more than one quarter {1/4) grain of hydrogen suifide per one
hundred {100} cubic feet of gas,
H shall contain not more than 0 3 grams of mercaptan sulfur per one hundred (100}

cubic feet of gas,
| " shall contain not more than 0 75 grains of total suffur per one hundred (100) cubic
feet of gas,

10/2012008 919 AM 1 Exhshit D-3 to
5200016 001 E6 CEM
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J shall not contam any toxic or hazardous substance in concentrations which, m the
normal use of the gas, may be hazardous to health, injurious to pipeline facilities, or be a Iimitto
Merchantability or be confrary 1o applicable govemment standards,

K shall have a minimum total heating value of not less than nine-hundred-seventy (970
Btu's per cubic foot, and

L shail have a temperature of not less than forty (40) degrees Fahrenhelt, and not more

than one hundred twenty (120} degrees Fahrenhest

10/20/2006 919 AM 2 Fxhihit D-3 o
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{ssued by Robert Kifmer, V P Rates and Certrficates

[ssued on: Oclober 1, 2004 Effective: November 16, 2004
TRANSWESTERM PIPELINE COMPANY, LLC Original Sheet No 100
FERC Gas Tanff

Third Revised Volume No 1

GENERAL TERMS AND CONDITIONS (continued)

2.2 The gas stream delivered, into the La Plata Faciilies by Shipper or Shipper’s designee at
recelpt points shall conform to each of the folfowing qualily specifications

A shall be commercially free from objeclionable odors, sohid matter, dust, gums, and
gusn forming constituents, or any other substance which interferes with the intended purpose or
Merchantabiiity of the gas, or causes Wnterference with the proper and safe operation of the lines, meters,
regulators, or other appliances through which it may flow;

B shall be free from liquid water and shall not contain more than seven pounds of water
n vapor phase per mithon cuine faet,

c The hydrocarbon dew point of the gas delivered shall not exceed fiteen degrees
Fahrenheit at any pressure between 100 psia and 1,000 psia as calculated from the gas composition and
shall be free from hydrocarbons i the lguid state. At all times, any and alt iquid or liquefiable
hydracarbans, or any other constituent or by-product, recovered from the gas by Transporter, after
delivery of gas to Transporter shall be and remain the exclusive property of Transporter,

D "shall not contain In excess of two-tenths of one percent by volume of oxygen, ang the
parties agree 1o exercise every reasonable effort to keep the gas completely free of oxygen,

E shall contain not more than two percent by volume of carbon dioxide and shall
contain not more than three percent by volume of combined non-hydrocarbon gases including, but not
limited to, carbon diexide, nitrogen and oxygen, except as otherwise provided mn Section F (see below)

F Accepting Gas Which Fails to Mest Specifications  To the extent Transporter can
accept gas that does not meet quality specifications witheut jeopardizing Transporter's ability to meet its
obiigations 1o delver gas to downstream interconnecting pipelines or markets, it will do so on a non-
discrimingtory basis to all simularly situated Stippers  When such abifity is jeopardized by gas not meeting
the quality specifications as set forth in Section E, Transporter will implement the following steps in the
following order

10/20/2006 © 19 AM 3 Exhibit D-1 10
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Isued by Robert Kilmer, VP Rates and Cethficates

Issuad on' October 1, 2004 Effective; Novamber 16, 2004
TRANSWESTERN PIPELINE COMPANY, LLC Original Sheet No. 101
FERC Gas Tardf

Third Revised Volume No 1
GENERAL TERMS AND CONblTlONS {continued)

(a) Transporter will identify the receipt pomnt(s) from which gas 1s flowing that contain i
more than 2% by volume of carbon dioxide andfor more than 3% by volume of total non-hydrocarbon
gases and which are contributing to the gas quahty problem

()] Transporter will then rank these receipt pomts according to the tughest percentage by
volume of garbon dioxide and/or non-hydrocarbon gas enternng the system {depending on which
violation of qualiy specifications 1s impacting or may impact Transporter's abllity to deliver) Transporter
will make reasonable efforts to notify receipt point operators by telephone and via its Electronic Bulletin
Board at the earlest tme possible as to the action required and the time within which comphance s
required, depending on the operational situation existing at the tme  Transporter vall notfy the raceipt
pont operators in the order of the rankmg starting with the receipt pamt with the highest percentage of
applicable contaminant until the problerm is resolved  The required action may Include any alternative that
will alleviate the gas guality problem

{c} Within two business days aiter resolving a gas quality problem, Transporter wili post
to its Elaectronic Bulletin Board- a descnption of the problem, the recetpt point, the receipt point
operator, the action required, the action taken, and the date and time that the problem was resolved

G. shall contam not more than one quarter (1/4) gram of hydrogen sulfide per one hundred (100)
cubic fest of gas,

H. shall contain not more than 0 3 grains of mercaptan sulfur per one hundred {100} cubic feet of
gas,

] shall contain not more than ¢ 75 grams of total sulfur per ons hundred (100} cubec feet of gas,

J shall not contain any toxic or hazardous substance In concentrations which, in the normal use of
the gas, may be hazardous to health, mjunous to pipeline facilities, or be a hmit to Merchantability or be
contrary to applicable government standards,

K shall be free from any detectable mercury

10/20/2006 919 &AM 4 bt T3 10
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|ssued by- Rebert Kilmer, V P. Rates and Certificates

Issued on October 1, 2004 Effectiver November 16, 2004
TRANSWESTERN PIPELINE COMPANY, LLC Onginal Sheet No 102
FERG Gas Tanff

Third Rewised Volums No. 1

GENERAL TERMS AND CONDITIONS (conﬂnued).

223 Transporter may refuse to accept any gas stream from Shipper ar Shipper's designee
which fails to conform with the gas quality specifications itemized 1n Paragraphs 2.1 and 2.2 above
Transporter, in s reasonable discretion exercised on a not unduly discriminatory basis, may waive the
gas quality specifications for any gas stream delivered inta ifs pipeline system at receipt pomts, provided
that such waiver will not result in a blended gas stream which does not comply with the gas quality
specifications isted in Paragraph 2.1 and 2 2 above, or will not prevent delivery of the blended gas stream
into a downstream pipeline 1if the gas quality specifications of said downstream pipeline are less stringent
than those histed in Paragraph 2 1 and 2 2 above Transporter may, but is not obligated to, process or
treat the gas stream on 1ts system to assure that the gas stream mests Transporter's gas quality

specifications

Any Shipper on Transporter's system shall have the aphion of. {1) processing the volumes 1t owns or (i)
entering mto contractual arrangements with third-party plant operators for such processing

2.34 Except as provided in Paragraph 2 45 below, the gas stream delivered to Shipper or
Shipper's designee by Transporter at the delivery points shall conform to each of the gas quality
specifications set forth in Paragraphs 2 1 and 2.2 above, or the gas quality specifications enforced by the
downstream pipeline (nto which gas Is delivered, whichever is less stringent, subject to the presence of

substances in Transperter's pipeline system as of January 1, 1990,

245 If the gas stream delivered by Transporter to Shipper or Shipper's designee shall fail
at any fime to conform to any of the qualily specifications set forth above, Shipper will notify Transporter of
such deficiency and if Transporter fails to remedy such deficiency promptly, Shipper may, at its option,
refuse 1o accept further delivery pending correction by Transporter

2 56 If the gas offered for transportation hereunder shall fail at any tine to conform to the
quality provisions set forth in the Service Agreement between Transporter and Shipper, or If n Transporter

10/2012008 919 AM 5 Exhibat D-3 tg
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sole Judgment such gas may cause harm to its facilities, then Transpoerter shall notify Shipper of sugh
deficiency and may, at s option, refuse to accept defivery pending corraction by Shipper

10/2012008 9 19 AM b bBxhibit D-3 ro
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Issued by Robert Kilmer, V P Rates and Certficates

Issued on October 1, 2004 Effective November 18, 2004
TRANSWESTERN PIPELINE COMPANY, LL.C Original Sheet No 103
FERC Gas Tarnif

Third Revised Volume No 1
GENERAL TERMS AND CONDITIONS (continued)
3  SELLER TO CONFORM TO SPECIFICATIONS

31 If the gas offered for delivery by Seller shali fail at any time to conform to any of the
quality specifications set forth above, Buyer wilt notify Seiter of such deficiency and if Seller fails to remedy
such deficiency promptly, Buyer may, at its option, refuse to accept further delivery pending correction by
Seller

32 within the imits of the minimum fotal heating value specifications herein specified,
Seller shall have the nght before delivery of the gas to Buyer to remove from the gas delivered hereunder
any constituent thereof other than methane and shall have the nght to remeve such methane as'is

necessarily removed from gas 1n the process of removing other conshtuents

Issued by Robert Kilmer, V P Rates and Certificates
Issued on QOctober 1, 2004 Effective. November 18, 2004

10/20/2008 219 AM 7 Exhibet D3 to
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EXHIBIT D-4
TURBINE MANUFACTURER'S NATURAL GAS FUEL QUALITY SPECIFICATIONS

10/20/2006 919 AM 1 Exhibnt D-4 {0
5200 016 001 16 CEM
PPA doc



WP/I-4(CD)

Page 358 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

E00014705.dog g

E00-01170 RS

GAS FUEL SPECIFICATION
{ for DLN Combustor Application)

Ihstonically, lagh BTU naturel gas has been the primary gaseous fuel bumned m gas tuxbines
Its clean burning characterishe, coupled with ready avadability, made it andeal fuel for  such
sprvice

MITSUBISHL DLN Combustor 18 designed to suit Natuval Gas firing wath low NOx ermssion
without water/stears imection. Many kind of natural gas with wadely varymg ehemical conlent
have been suceessfnlly used in gas iurbines

However, certam resteictions should be mentioned 50 that the baat appheation can be made
for the user The most ampertant vestretions are as follows

Component,
In urdex to maintam a stable combustion, eomponents i natural gas 18 preferable
restricted ag follows
A Methane

Methane content m the natural gas with subtractzon of mext gases 18 withun the range
from 85 to 88 mol % preferably,
However, once a gas is defined for a spectfic application and combustor 1s tured, the
varrations of Methane conient 1 the naiural gas with subtraction of inert gases
should not exceed +- 4%
Methane content affects the location of the combustion flame and the charactensties of
combustion may be changed. So1t 15 necessary to adjust the combustion tuung
wathout the range from 85% to 98 m0l% with subtrachon of inert gases

B Inert gases
TInert gas ineluding Nitrogen and Carbon digxade content in the naturat gas is not
more than 4 mol % preferably
Combustton fluctuation lends to oceur guring the combuston of high content of inert
gas. So the corabustion rawo of the diffusion type may he increased and tuned m order
to combust stably. As the results, NOx emssron may be increased

Bayond the hmis speaified ahaove, consult Mitsubishy Heavy Industnes 1TD

-t
MITSUBISH! HEAVY INDUSTRIES, LTD:
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at Contant

In order to determme sysiem handhng capability, heating value and speaific granty ave the
characterstics of natural gases which must be cons:dered

‘They ave combmed in a convenient term called “GAS INDEX (e GI equvalent to Wobbe
Todex)®

(1 15 defined by theratic of the LHY of the fuel to the square root of spesfic gravity.

GASINDEX{GI } = LT_T‘*S’ “G”’

where LiVwol  =Actual lower heatmg value 1n BawSef (kd/Nm®
Density of Gas (Sfandard Candmom)

and =
Density of Awr (Ewm’ard C‘ondmum)

As an e}xamp]n for standard gas LHVvol = 500 Biw/Sef(36,500 kd/Nm®, S G. = 0. Gand GI =
1161 545,830

Most comimon gases having a GI of 1,200(47,300) +/- 16% can be handled with standard
equuprent However, ance a gas 3¢ defined for a specific apphieation, the varrations from a
control pamt, of view should not exceed +/- 2%

GI change rate shall not exceed 4% per munutes

Beyond the hmts specified above, the fusl supply system must be reviewed.

BSurg

Depending upon unst, frams size, vunimum amplent temperatue, el and applied
fuels, the approxmately required pressure lovel 15 400 to 860 psig(2 3 to 4 BMPa(g) at the
wnlet of GT package For speafic pressure reqmrements, consult Milsubishs.

Cnea the pressure at the termal peent ¥s determined, the followmng eonditions shall be

comphed i the event of the vanous gas turbme operation modes specified 1 Figure 2

- Pressura fluctuaton rangs shall be restricted within +/-21 psi@ 14MPa)

- Speed of pressure vanation shall not exesed 11 pea{0) 08MPa) per second.

- Poak to peak amplhituda of pressurs whration with maore than 10Hz frequency shall nof
exeeed 0 14 parf) 001MPa) contmugusly for 2 seconds T hmt may require
reoiprocaling gas compressor with munute pressure vibration

¥hen gas compressor will be wstalled, centrdugal type or gexaw typs are recommendable

2
MITSUBISH! HEAVY INDUSTRIES, LTD.
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Load Rejection Tap

100% 00%

Fuel Flow

0% [ -

PFrgure 2 Gas Turbine Oporation Modes
Condensable Tignids {x the Gag

The fuel gas re fed to the nozzles of the cembustion system must contain ne constatuents
the hiqud state This means that the constituent haveng the hughest saturalion
temperature must have at least 20 degrees F(11 degree C) superheat Minor tracss of
heavigr Hqud hydrocarbons that mught be garried over from the souzce of fuel supply
should ba excluded from the fue) system This carryover of liqind can usually bs prevented
by traps and heaters m the fuel supply Jine,

Mmimurn fuel gas supply temperature is recommanded lgher than 41 degrees ¥{5 degree
C) to pravent 1ang of fuel gas pping and equipments

It 19 the eustomer's responsibibiy to meure that no hquid hydrocarbons are present an the
gas ag 1t Is delivered to the combusbion turbme, Liqud carry-over can be detnnmentatto
enge parts bfe, Liquids can be vemoved by KNOCK QUT SCRUBBERS followed by
SEPARATORS & HBATERS Where long runs of pipes exast batween the gas condigamng
equipment and the physcal arvangement cun allow pockets of Hawd to collect, a "LAST
CHANCE’ SEPARATOR near the combustion turbine is also recommonded. Proper hqmd
lavel glarm and shutdown protection eve alsa recommended

Solid Particls in the (ag
Sohd Particle should be hmated to prevent erosion, deposinon, plugging of fuel gas nozzle.
Zolid Particle 1 the fuel gas 48 fed to the nozzles of the combustion systera shall be hmited
to 30ppmwt maxmmum up {0 8ize of Srmerons (4 m) and the size of all solid particte shall
not exceed Bmicrons{pmd.
For this requirement, typically, 99 Switd% of all particles and 100% of all particles larger
than 5 miezons shall be xemoved by the filters supphed by she Ownear before delivery io the
gas burhme
It 18 vuportant that (atal particls content of fuel gas should be swmmed and satisfy the
Jumts specified. Sohd particle ure typreally composed of sand, rust, tar, won and silica(8104),
cte

3-
MITSUBISHI HEAVY iNDUSTRIES, LD
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If the content of the fotal particle mto the gas turhine beyond the above limat, consult
Matsubishy Heavy Induséries, Ltd

Total Particle (Maxumars) | S0ppmet Con fue w basis)
Maxnimum Partigle Size 5amerons(s m)

Nitrogen (FBN) Content

Nitrogen content Fuel bound niizogen FBN) causes to merease NOx formation 1 addshion {0 the
standaxd {thermal) NOx formed by the reaction between exygon and mitrogen in the flame 2008
Therefore, the g teed NOx Jevel is 1r {1 case that (heve 18 FBN content mn fuel gas
BN conteat n fuel gag s none preferably.

Ol Mist and Vapor Contant

Total amount of ol mist and vapor n the fucl gas shall not exceed 0 § ppmwt to prevent fuel
nozzle clogmng and wnstable finng Ths lomt uswally requires reaprocating gas compressur and
SerewW type gae compressor

uifir Content
For pealang applieations sulfur i the form of hydrogen sulfide (F:S) is Lxted to 5% (mole
percent ) max This 18 done Lo Lt the detrimental effects of HeS Lo the tuel systern HeS
levels i excesa of 5% {mole) can he tolerated with special fuel system compenents In heat
recovery applications, the total sulfur in the fuel {rom HzS plus other sulfur compounds) 3
recommeondad fo limat 0 5% (mele) due to the low temperature corromon on FIRSG and if the
sulfur 15 contmn ed, MITSUBISHT showld be consulted

Trace Metals
Totatl trace elements 1n fuel, water and mlet air flow shall not. exceed MUTSUBISHI fuel
speafication requirements
Speafieaily, the combined total quentity of elements m fuel, water and air must not exceed
the following on a fuel weight basss -

Trace Matals Pex philfion Partaof e

Fuel by Weight
Sodum & Potassium 06 ppm Consult MITSUBISHI for 0 Sppm
Vanadm @5 ppm
Lead 20ppm
Calerum 10 ppm
Other trace metals 20 ppm

e

MITSUBISHI HEAVY INDUSTRIES, LTD.
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Inlet A1r Contaminants
The compressor mlok aw can greatly incrsase the level of impuritzes entering the hot gas
path. To determine the extent of contammation, the au to fuel mass flow ratio 19 multiphed
by the ac contarmnant level fn ppmvt ) to abtam the eontarmnant conecatragion o an
assumed hqwd fuel equivalent basws Fox ple-10ppb of Na m the mlet an1s equavalent
to approximately O bppm sedium m the {uel on a weight basis

Water-Borne Contammanty
Water employed for emissions control(a water ijechion) and/or compressor cleanmng can
also merease the level of impunties entermng the  hot gas path. Calewlation of waterborne
contarmuants on a bquid fuel equivalent basis is accomphshed 1 the same manner as
Mustrated for air borne conteminants In general, water mfection quality standaxds for
MITSUBISHI gas furbines are stated as follows, Iflevels of inpurities exceed these lnoits,
MITSUBISHI shoutd ba consultad with regard 1o water purdication systems.

1DRénactive Disaplved Solids
Silicon 18 ppm .
Chlondes 6 ppm
Iron & Copper ¢1 ppm
Oxygen 2109 ppm
(as determined by O saturated water)
pH 1680

Note) Demimnerahized water is requiced.

2¥Total hssolvad Sohds
Other sohds not detected and present om the analysis gbove are assumed to tuxn to
oxides in the cotbustion process and results in added ermssons n the exhaust stack.
The quantity of dissolved solida 1s considered to e doubled due to oxadation in the
combustion process and are exhausted as particulate. The quantity of solids mn water and
fuel 18 thus hroeted by local reglations

Approxmate Total

Dissolved Solids 90 ppm

.5-
—— RMITSUBISHI HEAVY INDUSTRIES, LiD.
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Fuel, Ay and Water Evaloation !

Prior 1o hurning gaseous fuels in MITSUBISHI gas turbmes, 1t 15 recommended that the
customers submit gas fuel analyss to MITSUBISHI for review and recommendation The
fuel, me and water snalysis should cover all requirements as speaified m this speatfieation
Where analytical sexvvices gre not. avandable to the customer, sexvices can be purchased from

MITSUBISHL

The following wall be reported »

A Water Analysis - See Appendix I
B TFuel Analysis - See Appendix IT
C Ay Analysis - See Appendix 1T

4
MITSUBISHI HEAVY INDUSTRIES, LTD.
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Contaminants ppt wt.
Sodwum .
Potassium

Vanadium

Caldum [ —
Lead ——
Other Metals (over 2ppm wt.) ———

Reaetive Dissol hds
Sihican
Chiondes [,
Iron & Copper
Oxygen [,
(as determuned by Oz saturated water)

Total Dhesalved Solids
Dissolved Sohds

-
e MITSUBISH! HEAVY INDUSTRIES, LTD.
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APPENDIX  IT
GAS ALYSIS
I Chermical Analyals Asper ASTM D-1137 or ASTM D-1946
Component Mole fraction of mole porcent
Hydrogen Ha
Helm He
Nitrogen Nz
Carbondioxade  CO2
Methane CHa |
Ethane CeHa
Propane CaHa
Butane Gl
Pentane Cstiie

Carbon Monoxade CO

Water Vapor Hz0 {per ASTM Dr1142)
Total Sulfar

Gther

Molecular Wesght

11 Hesgting Valug
Gross Heating Value  kdMms
Lower Heatmg Value  kJ/Nm?
QGross Heating Value  kdikg
Lowsr Heating Value kdkg

3.
MITSUBISHI HEAVY INDUSTRIES, LTD.
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ITT Contarmmants Mole Fraction

Hydrogen Sulfde HeS

Ammoma NH;

Carbonyl Sulfide COS

Condensable Laquids —

Salids
Amount - .
Parirde Site Range

Alkah

Other

IV Operating Copditions

Prossure Range  Max. MPalg)

‘M MPalg)
Tomperature Max v

Mm G

V Phymeal Proverties
Speafie Granty @ 16:C
Critical Pressure MPalg}
COritaea] Temperature G —
Daw Powt ol
5
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Contaminmts mobwt.
Sodrum
Potassium
Vanaghum S —
Calcium
Lead
Other Metalz {ovor 2ppm wt )

-10-
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EXHIBITE
SEASONAL CAPAGITY TEST REQUIREMENTS
FOR SMALL POWER PRODUCERS AND COGENERATORS

Page 1 of 4

General Information for Testing:

For SPS’s planning, operating and reporting purposes, the Seasonal Capacty Test
(Test) is the testing procedure to determine the seasonal net dependable capacity of the Facility
which can be expected during SPS's summer and winter peak load penods after supplying
power to all of the Factity’s auxiliary equipment The Seasonal Capacity Test will be
determined and reported as the Jowest sustained, seasonally adjusted nst kWh for any one
clock hour of the four clock hour Test period. At SPS’s sole determination, the adjustments
required to determine and perform the Test may include such applicable adjustments for
ambient arr temperature, condensing water availlability and temperature, fuels, steam heating
loads, thermal host energy usage, reservoir levels, elevations and scheduled reservair releases
and water flow condittons. The Facility shall be operated in full compliance with all state and
federal environmental regulations dunng the Test [f the Facility falls to operate during the Test
In accordance with any requirements of the Test, SPS will require a retest of the Facility

The Test shall be performed at least once every three (3} years for the summer (June 1
to September 30) and winter (December 1 to March 31) seasons toc demonstrate and verify that
the Test 1s representative of what can be generated during SPS’s summer and winter peak load
penods  SPS shall conduct the Test on a date mutually agreed upon by SPS and Seller  If the
seasonal net dependable capacity determined by the Test 15 not representative of the actual
capacity output of Seller's Facility at the time of SPS’s seasonal peak capacity requirements,
then SPS will require a subsequent Test at Seller's expense SPS shall conduct the Test as
outlined below and may mnstall Test equipment, obtamn necessary Test readings, and specify
equipment operation mode to insure Test conditions are met as outlined In this Exhibit, If, at
any time, the actual capacity of the Facility does not equal the seasonal net dependable
capacity as determined by the most recent Test, SPS may, in its sole discretion, require a
subsequent Test at Seller's expense Such Test will be conducted on a date solely determined
by 8PS The expenses for which Seller shall be obligated to reimburse SP3 m connection with
a subsequent Test required by SPS pursuant to the provisions of this Exhibit may include the
fuel, fuel transportation, labor, labor transportation, analysis, reperting, and equipment usage
expenses incurred by SPS in connection with such subsequent Test

During the Test all auxiliary equipment needed for normal operation of the Facility shall
be in service and shall be in typical gperating condition and in a normal state of maintenance
This includes equipment associated with any process or thermal host connected to the Faciiity.
It shalt be Seller's obligation to ensure that all auxiltary equipment needed for normal operation
of the Facility is m typical operating condition for the scheduled Test Extended, peak finng or
emergency capability shall be excluded during the Test and all equipment which Is not mtended
to be used oh a normal daily basis which could be used to extend capability shall be excluded

10/20/2006 © 19 AM 1 Extupit E to
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Power Purchase Agreement

EXHIBITE
SEASONAL CAPACITY TEST REQUIREMENTS
FOR SMALL POWER PRODUCERS AND COGENERATORS

Page 2 of 4

during the Test period. Seller shall be required to provide operational records to be used to
substantiate the normal mode of operation

During the Test the Facility's power output shall be maintained at a near constant level
1f the Facility 1s unable to maintain a near constant power output level during the scheduled
Test period, SPS may, in its sole discretion, require a subsequent Test at Seller’s expense
Unless found to be maccurate, the Electric Metering Device(s) will be ulilized to measure the
Facility's net power output during the Test period During the Test and iis preparation, Seller
shall give SPS personnel access to the Faciity's equipment and instrumentation for observation
and recording of process operating parameters and conditions.

For each Test, Seller shall submit for SPS's review a description of the Facility Such
Facility description shall mciude: ‘

a A desenption of the cogeneration system, whether a topping or bottorning cycle,

b Cycle diagram indicating the power generation and any connected process
including mass flow rates, pressures, temperatures and enthalpies of the various process flow
paths and heat rates

c Annual natural gas and ol energy input  Use lower heating value for gas and oll
Separately Identify any gas or ol used for supplementary firng.

d Annual useful energy output  (Net electrical cutput and net mechanical output, if
applicable).
8. Al relevant generation and process correction data and application methodology,

including exhaust temperatures and steam or water injection for various ambient temperature
conditions, and various thermal heating loads.

f Cooling tower performance curves

g Annual useful thermal energy output {topping cycles} List annual usage
showing daily and hourly maximum and average usages per month for each season for
processing and heating/cooling usage

h Description of how the useful thermal output is applied

| Computations for the operating and efficiency standard

I The technical support information inciuded in the Facility's state emission
permit(s)
T0/20/2006 919 AbS 2 ' Exhiat F 1o
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EXHIBIT E
SEASONAL CAPACITY TEST REQUIREMENTS
FOR SMALL POWER PRODUGERS AND COGENERATORS

Page 3 of 4
k. Reservorr storage, elevations and water flow data.

i Any modifications to the Facility that could impact the Facility’s capacity ouiput
since the [ast Test

For the initigl Test, this mformation shall be submitted to SPS no later than ninely (80}
Days pnior to the Comimercial Operation Date  For the iihial Test, the Facildy's generation and
process correction values will be calculated based on design or test information, m lieu of
histortc operational data

For subsequent Tests, Seller shall provide to SPS historic seasonal operational data
from Faciity’s operation. Such data shall include thermal energy supplied to and ubiized by
industrial or commercial processing loads, and heating and/or cooling processing loads  Prior
to the Test, SPS shall provide Seller with a comprehensive hst of the historic seasonal
operational data required.

Furbo-Generator Unils Tests

The Test period for steam turbo-generating units will be not less than one (1) hour
unless the generating unit I1s greater than one hundred (100) megawatts of net capability then
the Test perod is two (2) hours

The Test as affected by the turbime exhaust pressure shall be seasonally adjusted to
values representative of cooling water conditions at SPS’s corresponding seasonal maximum
system load period This adjustment may be based on historic cooling water temperature
measurements, Test data and/or design information

Steam conditions will correspond to the operating standards established by the turbine
manufacturer for the Facility The steam generator will be operated with the regularly available
type and quality of fuel

Combustion Turbine and Infernal Combustion Unit Tests

The Test period for combustion turbine and mternal combustion units will be not less
than one (1) continuous,

For the summer seasaon, armbient temperatire and retative humidity conditions at the
Faaility during the Test shall be corrected to 95°F and twenty percent (20%) relative humidity.
For the winter season, ambient temperature and relative humidily conditions at the Facility
during the Test shalt be corrected to 30°F and sixty percent (60%) relative hurmidity

1072012006 9 19 AM 3 Exmon E to
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Also, for both summer and winter season Tests, ambient pressure at the Faciiity during the Test
shall be corrected to standard ambient pressure (14 696 psia at mean sea level) adjusted to the
Site elevation above mean sea level. The above referenced ambient temperature, relative
humidity and pressure cofrections are to be applied to the as-tested capacity to determine the
expected seasonal net capacity.

The ambent air temperature measurement for the Test will represent surrounding ambient air
temperature and not ambient air temperature which 1s heated or cooled by nearby equipment
For the purpose of the Test, having all comnpressor intake ar conditioning equipment (1 e,
evaporative coolers, humiddiers, heaters, etc )} out of service, shall be considered as the normal
made of operations, Air conditioning equipment may be used during the Test only to the extent
that Seller can prove, with histonical records, that said equipment i1s normaily in service The
performance of Inlake air conditioning equipment shall be adjusted to histornc ambrent air
conditions, Combustion turbine exhaust temperatures will not exceed normal operating
standards established by the turbme manufacturer Steam or water injection rates for emission
control shall not exceed the levels specified in the technical support information n the
application for the Facility emissien permit(s)

Hydro-Electric Unit Tests.

The Test period for hydroelectric units, inciuding pumped-hydro units, will be not less
than four (4) conftnuous hours for the winter and summer seasans.

For the summer season, the Test for hydroelectric plants will be corrected to the historic
five year average of data for the months of June, July, August and September The data will
nciude reservorr elevations and releases and water flow conditions. For the winter season, the
Test for hydroelectnc plants will be corrected io the historic five-year average of data for the
months of December, January, February and March The data will include reservor elevations
and releases and water flow conditions

Wind Machines.

The Test for wind machines shall be based on Section 12 1.5 3 of the SPP Criteria.
Solar Unit Tests

The Test for solar installations may, at SPS's option, be established from

manufacturers’ data and seasaonal site information for solar availlability during SPS's peak load
periods

1072012005 9 19 AM 4 Exmbit k to
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NOTICE ADDRESSES

Page 1 of 1

SPS

Seller

Notices:

Paut J Bonavia

President and CEO Utilities Group
Xeel Energy

800 Nicollet Mall Straet, Suite 3000
Minneapoks, MN 55402

Karen T Hyde

Managing Director, Resource Planning and
Acqulsition

Xeel Energy Services, Inc

1099 18" Street, Sute 3000

Denver, CO 80202

Phone (303) 308-6113

Fax (303)308-6141

Notices:

Chnstine M Miller

Associate General Counsel
Arclight Capital Pariners, LLC
200 Clarendon Streel, 55th Floor
Boston, MA 02117

Tel 617 531 6338

Fax 817 867 4698
cmiller@archghtcapital com

Operating Committee Representative:
Jefiray C Klem

Manager, Structured Purchases
Sauthwesiern Public Service Company
1099 18" Street, Stute 3000

Denver, CO 80202

Phone (303) 308-2732

Fax (303)308-6141

Alternate:

Pnce Hatcher

Structured Purchase Consultant
Xcel Commercial Enterpnses
1099 18th St Surte 3000
Denver, CO 80202

Phone {303} 308-6111

Fax (303)308-6141

Operating Committee Representative:
Carter A Ward

Managing Director

Arclight Caprtal Partners, LLC

200 Clarendon Street, 55th Floor
Boston, MA 02117

Tel 617 531 6307

Fax 617 867 4698
sward@archghtcapital com

Alternate:
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EXHIBIT G
INSURANCE COVERAGE

Page 1 of2

- SPECIFICATION OF INSURANCE COVERAGE

Type of Insurance Minimum Limits of Coverage

Commercial General Liabity {CGL) and | $11,000,000 combined single imit each occurrence and

commercial umbrella the aggregate, where applicable If CGL nsurance
contains a general aggregate limit, it shall apply separately
to the Facility

CGL insurance shall be written on 1SO occurrence form GG 00 01 01 96 (or a substitute form providing
aquvalent coverage) and shall cover fiabilify ansing from premises, aperattons, independent confractors,
producisfcompleted operations, confracts, properly damage, personal injury and adverlising injury, and
liability assumed under an insured contract (including the tort hability of another agsumed in a business
contract), all with imits as specified above CGL insurance shall include 1SO endersement CG 24 17 (or
an equivalent endorsement) which modifies the definition of “Insured contract” to eliminate the exciusion
of easement or icense agreements r connechon with construchon or demoliion opsrations on or within
§0 fest of a ralroad There shafl be no endorsement or modification of the CGL insurance imiting the
scope af coverage for liability ansing from explosion, collapse, or underground property damage

SPS shall be ncluded as an insured under the CGL policy, using 15O additional insured endorsement CG
20 10 (or a substitute providing equivalent coverage), and under the commercial umbrella insurance The
cornimercial umbrella nsurance shall provide coverage over the top of the CGL insurance, the Business
Automobile Liabsity insurance, and the Employers Liabiily insurance

The CGL and comfnercml umbrelia msurance 1o be obtaned by [or on behalf of] Seller shall be endorsed
as follows

Such Insurance as afforded by this policy for the benefit of SPS shail be primary as
respects any claims, losses, damages, expenses, or liabiites ansing out of thus
Agreemant, and nsured hereunder, and any msurance carried by SPS shall be excess of
and noncontributing with nsurance afforded by this policy

Busmass Automobile Liability $1,000,000 combined single mit (each acaident),
including all Owned, Non-Owned, Hired and Leased
Autos

Business Automohile Liability insurance shall be written on ISO form CA 00 01, CA 00 05, CA 00 12, CA
00 20, or a substitute form providing equivalent hability coverage If necessary, the policy shall be
endorsed to provide contractual liablity coverage equivalent to that provided ini the 1880 and later editions
of CA 00 01

Workars Compensation Statutory Requiraments  Seller may comply with these
requirements threugh the use of a quahfied seif-msurance
plan

10/20f2006 919 AM 1 Exhibnt G ta
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Power Purchase Agreement

EXHIBITG
INSURANCE COVERAGE

'Page 20f2

Employers Liability $1,000,000 each accident for badily inury by acoident, or

Type of Insurance Minimum Limits of Coverage
$1,000,000 each employee for bodily njury by disease

Builder's Risk [ Replacement value of the Facity ]

Bulder's Risk msurance, or an installaton floater, shall mciude coverage for earthquake and fiood,
collapse, faulty workmanship, matenals and deswgn, testing of machinery or equipment, freezing or
changes in temperature, debris removal, and partial occupancy

[ Environmental Impairment Liability | $5,000,000 each occurrence. |

phystcal loss or damage to the Facilily be carned which deductible shall be the absolute

All-Risk  Property insurance covering | Full replacement value of the Facity A deductible may
responsibtlity of Ssller

AllRisk Properiy insurance shall include  {t} coverage for fire, fload, wind and storm, tornado and earthquake
with respect to faciilies similar m construction, location and occupancy to the Facilty, with subfimis of no less
than $10,000,000 each for flood and earthquake, and () Boler and Machinery insurance covenng all objects
customarily subject to such nsurance, Including boilers and furbines, N an amount equal to ther full
replacerent value

Business Interruption insurance Amount required to cover Seller's contmuing or Increased
expenses, resuling from full mterruption, for a pernod of
twelve (12) calendar months

Business Interruption Insurance shall cover loss of revenues andfor the increased expense to resume
aperations atinbutable to the Facility by reason of tofal or partial suspension or defay of, or interruption in,
the aperation of the Facility as a result of an mnsured peril covered under Properly msurance as set forth
above, to the extent available on commercially reasonable terms as determined by SPS, subject to a
reasonable deductible which shall be the responsibility of Seller Notwithstanding any other provision of
this Agreement, Seller shall not be required to have Busmess Interruption insurance unfil the Commercal
Operation Date

107002006 919 AM 4 Fxmbne i
5200016 001 16 CEM
PPA doc

2017 TX Rate Case



Power Purchase Agreement

PREDICTED NET HEAT RATE DEGRADATION ADJUSTMENT

EXHIBITH

For proposals nvolving a tolling or other fusf mndexed-based arrangement, this form
requests the predicted percentage degradation in the faclily's heal rate

performance at ambient reference condiions, as defined in the Model Power Purchase
Agresment {ambient femperature of 95 degress Fahrenheit (F), 20% ambient relative
huraidily, and standard ambient pressura of 14 696 psta al mean sea level, adyusted to
the site elevation gbove mean sea lavel )

On-Line Operating Hours
{indlcate hourly ranges, Percant Predicted Net Heat Rate
such as 0-1000, Degradation {BtulkWh) HHV
1000-3000, etc.) with supptemental firing
0-1,000 0.00% 7,583
1,004 - 8,000 1.50% 7,697
8,000 - 16,000 2.00% 7,736
16,000 - 24,000 2.50% 7,773
HGP MM
24.000 - 32,000 1.50% 7,697
32,000 - 40,000 2.00% 7,735
40,600 - 48,000 2.50% 7,773

HGP MM

Mote. Proposal should indicats if predicted heat rates are ied lo maintenance, and
If s0, provide relevant detalls  If flat heat rates are prowded, the proposal should
tndicate that the bidder does not wani the guaranteed heat rate to ehange over

the term of the Purchase Power Agreement

Additional Notes

Pattern will repeat itself in a simfar manner and is the same at 100%

hase or as shown 100% base plus supplemental

SPS 2008 Mispotrhable RFP

10/20/2006 Q19 AM

Heat Rale Degradalion
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SELLER’S REQUIRED GOVERNMENTAL AUTHORITY PERMITS, CONSENTS,
APPROVALS, LICGENSES AND AUTHORIZATIONS TO BE OBTAINED

Lea Power Partners, LL.C
Hobbs Generation Station
Schedule of Permits

Thus hist mcludes all known permits required for a natural gas-fired power generation
station located m New Mexico as of this wrrling.

Permit Agency Notes

Approval to construet NMPRC Prior to

a power plant COmmencing
construction of
any generation
facility > 300
MW

Water appropriation NMSE-WRD Prorto

application withdrawal of
ground water

PSD construction air NMED-AQB Prior to

permit construction of a
new source of air
&mIssIons
exceeding 100
tpy

Title V air emussions NMED-AQB Must be

operations permut submitted 180
days prior to
commencement
of operations

Phase I Title V acd NMED-AQB Prior lo

T2in permit operations

State ground water NMED-GWBQ Prior to

discharge permit construction of
ZLD system

NPDES EPA Region 6 Not reqred
smoee Zero
Ligmd
Discharge

1072042006 9 13 AM 1 Fxhimt | to
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Permit Agency Notes

Underwater 1njection NMED-GWQB Not applicable

control permit simce ZLD
systen is
evaporation

NPDES general permut EPA Region 6 Prior to

for storm water NMED-SWQB construction

discharge from

construction siles

NPDES storm water EPA Region 6 Prior to

permit assoctated with NMED-SWQB construction

mdustnial activity

Seclion 404 dredge USACE Impact of

and fill / Section L0 NMED-SWQB construction on
wetlands — (none
expected at
pnme site)

Endangered/threatened USFWS Required for any

SPECICS TCVIEW NMGF USACE permu

Section 401 water SWGB Not expected to

quahty certification be required sice
no dredge and
fill

Hazardous waste US EPA Condttionally

generator regstration NMED-SWB exempt small
quantity
generator 1f less
than 220 1bs per
month

Sohd waste disposal NMED-SWB Not required for

permit a gas project

Review and approval SHPO Required for any

under National federal penunt,

Histonc Protechion ie Title V

Act

Stack height and FAA Constriction of

markings approval power plant
stack and
consfruction

o cranes
Fuel Use Act sclf DOE Construction of

certification

a fossil fired
power facility

10/20/2006 9 19 AM

bxbip o
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Permit Agency Notes

Federal Land Pohicy BLM Not applicable —

Act not on federal
lands

Exempt Wholesale FERC Non-utility

Generator generator

determination exemption from
Federal Power
Act

County zomng Lea County None required '

approvals

10/20/2006 9 19 AM

Evhibit 1 in
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AMENDMENT NO. 1
TO POWER PURCHASE AGREEMENT

This Amendment No 1 to Power Purchase Agreement (this "Amendment
1s entered into as of ﬁday of Apnl, 2007, by and between Lea Power Partners,
LLC, A Delaware fimited hability company (“Seller”) with a principal place of
business at Colorado Energy Management, LLC, 2575 Park Lane, Suite 200,
Lafayetle, CO 80026, and Southwestern Public Service Company ("SPS"), a
New Mexico corporation with managing offices in Denver, Colorado. Seller and
SPS are heremafier referred to individually as a “Party” and collectively as the
“Parties”.

WITNESSETH
WHEREAS, Seller and SPS are parties to that certain Power Purchase
Agreement, dated as of October 20, 2006 (the "PPA"); and

WHEREAS, the Parties desire to amend the PPA to revise the language
in the PPA fo address Payment for Fagility Starts.

NOW THEREFORE, in consideration of the foregoing, and other good and
valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, SPS and Seller hereby
agree as follows:

1 Capitalized terms used but not defined heren shall have the meanings set
forth in the PPA

2 Section 8 6 of the PPA is replaced in its entirety with the following-

86 Payment for Facility Staits Commencing on the Commercial
Operation Date, (A) SPS shall pay Seller a Monthiy Facility Start Payment or (B)
if the Monthly Facility Start Payment 1s a negative number, Seller shall credit SPS
a Monthly Facility Start Payment The Monthly Faciiity Start Payment shall be
based on the following formula:

Monthly Facility Start Payment = (N1 —N2) x TSP, where

N1 = Number of Successful Facility Starts during the billing month,

N2 = Number of Unsuccessful Facility Starts during the billing month,
and,

TSP = Start Price, which shall be the amounts, in dollars per Facility start

set out in Table 8.6.

#1857
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Period

Table 8 8
$ Per $ Per
Facility Facility
Start Start
<=200 Starts Per >200 Staris Per
Contract Year Contract Year Contract Year

6/1/2008 - 4/30/2009 § 4,000 § 15,000
5/1/2009 - 4/30/2010 4,000 15,000
5142010 - 4/30/2011 4,080 15,300
5/1/2011 - 4/30/2012 4,160 15,600
5/1i2012 - 4/30/2013 4,240 15,900
5/172013 - 4/30/2014 4,330 16,230
5M12014 - 4/30/2015 4,400 16,500
5112015 - 4/30/2016 4,500 16,875
51112016 - 4/30/2017 4,590 17,200
5/1/2017 - 4/30/2018 4,680 17,5830
5112018 - 4/30/2019 4,780 17,900
5/1/2019 - 4/30/2020 4,870 18,240
5/112020 - 4/30/2021 4,970 18,600
5/1/2021 - 4/30/2022 5,070 19,000
57112022 - 4/30/2023 5,170 19,400
5/1/2023 - 4/30/2024 5,280 19,800
5/1/2024 - 4/30/2025 5,380 20,175
57112025 - 413012026 5,490 20,600
51112026 - 4/30/2027 5,600 21,000
5/1/2027 - 4/30/2028 5,710 21,400
51172028 - 4/30/2029 5,830 21,850
5/1/12029 - 4/30/2030 5,940 22,260
5/1/2030 - 4/30/2031 6,060 22,700
57172031 - 413012032 6,180 23,150
5/1/2032 - 4/30/2033 6,300 23,600

WP/I-4(CD)
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IN WITNESS WHEREOF, the Parties have caused this Amendment to be
executed as of the day and year first above written

Seller:
Lea Power Partners, LLC

e

panlel R Revers
President

SPS:

Southwestern Public Service Company

/%Z/M// ole

Kéren T Hyde, Managf'ng Director,
Resource Planning and Acquisition

Xcel Energy Services Inc 43 ‘i?ﬂf tor
Suthwesken Furie ServiecUpmpany/
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AMENDMENT NO. 2 2B
TO POWER PURCHASE AGREEMENT

This Amendment No 2 to Power Purchase Agreement By And Between Lea
Power Partnhers, LLC And Southwestern Public Service Company Is entered into as of
this f’day of May, 2007, by and between Lea Power Partners, LLC, A Delaware limited
liability company {*Seller’) with a pnncnPaI place of business at clo Arclight Capital
Partners, LLC, 200 Clarendon Strest, 55 b Floor, Boston, MA 02117, and Southwestern
Public Service Company {"SPS"), a New Mexico corporation with managmg offices in
Denver, Colorado. Seller and SPS are hereinafter referred to individually as a *Party”
and collectively as the “Parties”,

WITNESSETH:

WHEREAS, Seller and SPS are Parlies fo that certain Power Purchase
Agreement, dated as of October 20, 2008 ,:he "PPA”), and

WHEREAS, the Partles entered into Amendment No 1 dated April 4, 2007 to
correct Section 8.6, Payment for Facility Starts, and

WHEREAS, when the Parties entered mnto the PPA, the PPA nadvertently
included incorrect or missing PPA pages and/or exhibits. The Parties desire to revise or
add certain PPA pages andfor exhibits to the PPA including Exhibit C, Facility
Description and Site Maps, Exhibit D4, Turbine Manufacturer's Natural Gas Fuel
Quaiity Specifications and Exhibit F, Notice Addresses.

NOW THEREFORE, in consideration of the foregoing, and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
and intending to be legally bound hereby, SPS and Seller hereby agree as follows.

1 Capitalized terms used but not defined herein shall have the meanings set forth in the
PPA.

2. At execution, the PPA contained Exhibit C that had been included in Seller's
proposal. This version, which was incorrectly included in the PPA, stated that the
Generation Technology consisted of two GE Frame 7FA natural gas only combustion
turbines with inlet chillers and a GE11 reheat steam turbme However, during the
negotiation process prior to execution, the Generation Technology was changed by
Seller in a revised Exhibit C to read “2 — MH 501F combustion turbine with chillers” and
“1.GE D11 -reheat steam turbine " In addition, the natural gas and electric points of
interconnection were subsequently added to the Plot Plan drawing that followed the
descnption of the plant (Page 2 of Exhibit C)  The origimal Exhibit C is hereby replaced
In its entirety with the attached revised Exhibit C that incorporates these specific
changes.

2017 TX Rate Case




3. At execution of the PPA, the PPA did not contain Exhibit D-4, Turbine Manufacturer's
Natural Gas Fuel Quality Specifications, as Seller had not received it from Mitsubishi
Heavy indusinies, L.TD Exhibit D-4 1s hereby added to the PPA,

4, At execution of the PPA, Exhibit F, Notice Addresses, did not contain Seller's contact
and notice information. The ongmal Exhibit F is hereby replaced in its entirety with the
attached Exhibit F which incorporates Seller's contact and notice information

5. Except as changed hereby, all other terms and conditions remain unchanged ahd the
PPA remains in full force and effect

[Remainder of page leit blank]
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IN WITNESS WHEREOF, the Parties have caused this Amendment to be executed as
of the day and year first above written.

Selier:
Lea Power Partners, LLC

o=

Daniel R Revers
Prasident

SP8:

Southwestern Public Service Company

aren T. Hyde, Managing Director,
Resource Planning and Acquisition
Xcel Energy Services Inc as Agent for
Southwestern Public Service Company




EXHIBIT C
FACILITY DESCRIPTION AND SITE MAPS

EXHIHIT CPAGEX

1. Profect ] Facillty Name: MHobbs Geperating Statron

2. Generation Technology:
Descrbe the numbar and typs of proposed goneraior Upits:

2 - 1K1 501 combustlon {urbine with ehilfers
1 - GE DT4. rohieal sigam turbing

C of b 18 . CTs, HREGs, sleam lusbines, ste

MMMMM___.__R__—___
AlRR COOLED CONDESER, ZERO LIQUID DISCHARGE, INLET CHILLERS AND CHILLED
WATER STORAGE, GAS FUAL ONLY

HRSG'S are Puct ﬁred' To approx I00MMB TUAR and equiped With S CRand GO
cafatyst.mapufacured by AALBORG IND

Generation equipment model numbers, vendors, manufactursrs, els
LATER

3, Bxapectad Annual Forsed Outage Rate (%) 2%
(‘nﬂs rato showd inchade only forced awlapaes and
not »hrmayf )

4, Expected Averags Annual
Matntenance Requirements {dayslyear) 24

5. Is proposed plant AGC controllable? Yos Ne O

52 Lew AGC Pont (lowast output than gan ba achieved whits the und is on AGC)
Summer 274 Wenter 352

5. b Righ AGGC Poat {highest oulput than can be achiaved white the unit s en AGC)
Summer 528 Winter 604

6, Minlmum en-ine ima 0
Babstan & & %y '3 A o .\1.1\’
7. Mink downti [
[remum tme Bra generaiecrie eds ip b offing pror o reslarkng}
8. Start fime - {unit has been offtine for slx houra) 90 Mimres
(eva brmg it Lakas for the it o stark, cfosa brezker end rosch mamment load
9, Start ime - {unit has been offine for elpht hours) 120 Minutos
(e kme it lakes For the yrit to start, elnsa brasker and reachminamum losd
10, Start (Ima - unft hag been offdine for 12 lmurs) 180 Minutas
{he Smo K kes For chege
14. Starltime -unit has been aff-ling for 3 days) 150 Minutes
12, Lowostoperating polnt  Sumnater 120 MW Winter 135 M/ _1X1 CONFIGURATION
{oweat pornl eha® tha unk can mrriten sebidy)
13. High operating fimit Summer 528 MW Winter 604 MW/
(ephest WYF cutpot o unitcan mantak stabity)
14. AGC Ramp Rafe ' 20 MWiElinute WO BURHERSJMWSJWN WBURNERS
{rate at which the und responds fo f F
16, Normaf Ramp Rate 25 MWittinute WO BURNERS.. 10RWS/TIN W BURNERS ——

{3 atwidn B vk can navoass cuipal while o1 masysl corm! (Neenle)

76, Emergensy RampRale  SAME
{rate atetrich th oumat only foc

17. Teaminuts Start Capability Yes Mo X

lEyss, achievable unrt ladng 10 minvfes after synchnwing to systant

WP/I-4(CD)
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EXHIBITC

FACILITY DESCRIPTION AND SITE MAPS

e XTI AR N SR, R e U Y,

SPS ELECTRICAL
POINT OF DELIVERY

M oois

SPS NATURAL GAS
POINT OF DELIVERY

prm——
ot

o WOARRI [ 6

@ 16 Conetructory
T

1 ) TSI T,

9PS & LEA POWER PARTNERS

LOCATION OF POINTS OF QELIVERY X SITE PLAN

PRA
EXKIBIY C
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EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS :

£00011705.do¢ *

E00-01170 Rb

GAS FUEL SPECIFICATION
{for DLN Combustor Application)

Hastoncatly, high BTU naturat gas has been the primary gaseous fuek bumed in gas turbines.
Its clean buwning characterigtic, coupled with ready availability, made it andeal fuel for  such
serviee.

MITSUDBISHI DEN Combustor 15 desizned to suit Natursl Gas firing with low NOx emission
without water/steaxn 1njection Many kind of natural gas with widely varying chemical content
have been suceessfully used in gas turbines

However, certain rastrictions should be mentioned so that the best eppheation can be made
for the user The mest important restrictions are as follows’

Component
In order to maintam a stable combustion, components in natural gas 18 preferable
xestricted as follows
A Methane

Mathane cantent in {he natural gas with sublraction of nert gases 1s within the range
{rom 856 to 98 mol. % preferably
Howsver, once a gas is defined for & speaific apphiecation and combustor i tuned, the
vanations of Methane content in the natural gas with subtrachion of mert gases
should not exceed +/- 4%
Methane content effects the location of the combustion flame and the characteristies of
combusiian may be changed. So1t g 'y to adjust the combushion tunmg
without the vange from 85% to 88 mol% with subtyaction of et gases

B Inert gases
Inext gas meluding Nitrogen and Carbon dioxide cantant in the natural gas is not
more than 4 mol % preferably.
Combustion fluctuation tends to ecour duning the combushon of lugh content of mert
gas. So the combustion zatio of the diffusion type may be mereased and tuned in ordor
to combust stably. As the results, NOx emission may be increased

Beyond the hmts specified above, consult Mitsubishi Heavy Industries, LTD

-1
MITSUBISHI HEAVY INDUSTRIES, LTD.
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EXHIBIT D4

TURBINE MANUFACTURER'S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00G11705 doc *

Heat Content,
In order to determme system handling capability, heating value and specific gravity are the
characiensties of natural gares wiuch must be conmdered.
They are combined in a convanient term called “GAS INDEX (.. G equivalent to Wobbe
Index)”
GI 15 defined by the ratio of the LETV of the fuel to the square root of spectfic gravity

GAS INDEX(G! ) = L"j?”%

whevre © LHVvol = Actusl lowor heating value m BewSef (d/Nm?)
Density of Gas (Sfaﬂdafa’ C’um':tram‘)

B Density of A (S!andard Cvndrnon}}

and

Asan e’xample for standard gas LEVvel = 500 Btw/Sefi5,600 kd/Nm?), S G. = 0.8 and GI =
1161,5(45,830)

Most common gases havimg & G of 1,200(47,300) +/- 16% can be handled with standard
equipment Howaver, once a gag 1z defined for a spearlic application, the varations from a
control pownt of view should nol exceed +/- 2%

GI change zate shall not execed 4% per mmutes

Beyond the s speaxfied abovs, the fuel supply system must be reviewed

Pressure

Depending upon unit frame givs, pupmum ambient temperature, elevation aud appled

fuels, the approxmately required pressure level 1s 400 to 860 psig(2.8 to 4.6MPalg)) at the

indet of GT package For speaific pressure requirements, consult Milsubishy

Once the pressure at the termngl pamt 19 determined, the following conditions shall be

coraplied in the event of the various gas turbme cperation modes specified m Fuguee 2

- Pressuts fluctuation yange shall be restricted within +/-21 psil0 14MPg)

~ Speed of pressure varation shall net exceed 11 pa) OSMPa) per second

* Peak to peak hituds of pressurs vib 1 with more than 10kHz frequeney shalk not
exceed 0 14 ps1{0 001MPa) continuously for 2 seconds This hrmt may reqwre .
reaprocating gas tompressor with minute pressure vibrahon

When gas compressor will be installed, centnifugal type or serow type ave recommendable

2=
MITSUBISHI HEAVY INDUSTRIES, LID,~———mm——




EXHIBIT D4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY

SPECIFICATIONS

EQ0041705 doc *

[ Mormal Startup end Loed Opezabian | [Teadmdeceen | [T |
10"% — LOMES Fnad 100',5

s Unloading é
% Losfine &

Start =
[P il AN R, £ a0% b

Slsee l
l&!) B lé?l Slseo

Fygure 2 Gas Turbine Operation Modes

Condensable Lignids ix the Gas

The fuel gas as fad to the nozzies of the combustion system must congam no congtituents m
the howd state. This means that the constituent having the lnghest saturation
temperature must have at least 20 degrees F{11 degres C) superheat Minor traces of
heavier hqmd hydroearbons that mught be carried over from the source of fuel supply
should he excluded from the fuel system. Tlns carryover of liqud ean usually be prevented
- by traps and heaters m the fuel supply line
Minimum fuel gas supply temperature is rec ded higher than 41 degrees F(6 degree
() to prevent icing of fuel gas piping and cquipments
It 15 the customer’s responsibibiy to msure that no hquid hydrocarbone ave present i the
gas as 1t 18 dehvered to the combustion turbme, Liquad carry-over can be detnmental to
engine parts life. Liqmds can be removed by KNOCK OUT SCRUBBERS followsd by
SEPARATORS & HEATERS. Where long runs of pipes exist between the gas conditioning
equipment and the physical arrangement can allow pockets of hquid to collect, a “LAST
CHANCE® SEPARATOR near the combustion turbine is alsoe recommended. Proper liquid
leval alarm and shutdown protection are also recommended

Solid Paxticls in the Gas

Sohid Particle should be lunited to prevent exosion, depomtion, plugging of fuel gas nozzle.
Solid Particle m the fusl gas as fed to the nozales of the combustion system shall he hmited
to 30ppmwt masimum up to size of Smiccons(y m) and the size of all solid particle shall
not exceed Smicrons{s m)

For this requirement, typically, 99.5wt% of all particles and 106% of all particles farger
than B muerons shall bs removed by the filters supplied by the Owner before delivery to the
gas turbine

T4 is important that total particle content of fuel gas should be summed and satisfy the
Bmits specrlied. Sohd particls ave typically composed of sand, rst, ter, iron and sihea($:02,
cte

3.
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EXHIBIT D4

TURBINE MANUFACTURER'S NATURAL GAS FUEL QUALITY

‘SPECIFICATIQONS

E60011705 doc *

If the contont of the total particle mto the gas turbins beyond the abave hinit, consult
Mitsutishi Heavy Industries, 1td

Total Particle (Maxymum) | 80ppmwt {on fusl wi basig)

Maximum Parficts Slze 5 migrons(u m}

Nitrogen (FBN) Content

Nitrogen contont (fuel bound mitrogen FBN) eauses to mexease NOx formation 1n addition te the
standard (tharmal) NOx formed by the reaction between oxpgen and nitrogen m the flame zone.
Therefore, the guaranteed NOx level Is ncreased m oase that thers is FBN eoptent 1 fuel gas
FBN content i fuel gas 1s none prefarably

0il Mist and Yapor Content

Total amownt of ol mist and vapor i the fuel gas shall not exceed 0 b ppmwt o prevent fuel
nozzle clogging and ynstable finng This lomt usually requires reciprocating gas compresser and
strow type gas COmpressor

Sulfur. Content
For peaking applications sulfur i the form of hydrogen sulfide (25} s Iumted {o 5% bnole
percent } max. This 13 done to hmit the detrimental effecta of S to the fuel syatem HzS
Jovels in excess of 5% {mols) can ba tolerated with special fusl systam coroponents In heat
recovery applieatons, the total sulfur in the fuel (rom oS plus other sulfur compounds’ 18
recoramended to it 0 5% Gnole} due to the Jow temperature corromon on ARSG and of the
sulfur is contained, MITSUBISHT should he consulied

Trace Metals
Total teace elements m fusl, water and inlet axr flow shall not exceed MYTSUBISHI fuel

spearfication requrements
Spearfically, the combned (otal quantity of elements 1n fuel, water and air must not exceed
the followmng on a fuel weight basis «

n, Parts o

Traca Motals Notas

Fuel by Weight
Sodium & Potassium 06 ppm Consult METSUBISHI for 0 5ppm
Vanadium 05 ppm
Lead 20ppm
Calewam 10 ppm
Qther trace metals 20 ppm

4.
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EXHIBIT D4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

EQ0011705 doo &

Tha compressor miel awr can greatly meresse tha lavel of impuxities antering the hot gas
path To determme the extent of eontamination, the alr to fus] mass flow ratio is multiplied
by the bir contammant Jevel 1n ppm{ws ) £ obiain the contaminant concentration on an

d liquid fuel equivalent bags For exampls 10ppb of Na in the mlet air 15 equivalent
to approxumately 0 Bppm sodtwm an the fuel on a weight basis

- Borne Contaminants

Water employed for emissions controlt ¢ water myection) andior I can
also mcraase the level of impunties entexing the hot gas path. Calewlation of waterhorne
contaminants on a hiquid fusl equavalent bass s a plished in the same manner as
iltugtzated for air borne contamunants. In general, water 1wjection quahty standards for
MITSUBISHI gas turhines are stated as follows If Jevels of impurihes excesd these himits,
MITSUBISHI should be consulted with regard to water punfieation systems.

1Reagtive Bissolved Solidy
Suljcon 18 ppm
Chiondes 8 ppm
Tron & Copper ¢.1 ppm
Oxygen Zt0 9 ppm
(as deternmmned by Os saturated water)
pH 81680

Note) Demineralized water 18 requred.

2)Tota] Dissolved Solids
Other sahda not detected and present on the analysia above are assumed to furn to
axides in the combustion process and vesults in added emissions 1 the exbauat atack.
The quantity of dissolved solids is considored to be doubled due to oxidation in the
combushion process and are exhausted as particulate The quantity of sobds 1 water and
fuel s thus limited by loeal regulations

Approximate Total

issolved Solids 80 ppm

-
MITSUBISHI HEAVY [NDUSTRIES, LTD.




WP/I-4(CD)

Page 394 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

EXHIBIT D4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00011705 doc &

Fuel, Air and Water Evaluation
Prior to burning gaseous fuels in MITSUBISHI gas tutbines, 1¢ 18 recommended that the
customers submat gas fusl analyse to MITSUBISHI for review und recommendation The
fuel, mir and water analysis should cover all Taquirements a5 specifiod 1n this spenfication
Whexe analytical sexvices are not svaluitle to the customer, services can be purchased from
MITSUBISHI

The following will be reported ,

A Water Analysis  +  See Appendix I
B Puel Analyms ~  See Appendix IT
G Aw Analysis - See Appentix IIT

s
MITSUBISHI HEAVY INDUSTRIES, LTD.
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Other Malals (over 2ppm wt)

Reactiye Dissolved Solids
Siheon
Chlondes
Iron & Copper
Oxygen
fas determuned by Oz saturated wator)

Total Dissolved Solids
Dissolved Sohds

T-

EXHIBIT D-4
TURBINE MANUFACTURER'S NATURAL GAS FUEL QUALITY
SPECIFICATIONS
EOGO11705 dos a
APPENDIX [
WATER ANALYSIS
Contaminanis pphwt.
Sedium
Potassium
Vanadwrn
Caleum
Lead

MITSUBISH! HEAVY INDUSTRIES, LTD.
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EXHIBIT D4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

£0001$705.doc A

APPENDIX 1T
|
(AS FURL ANALYSIS
I Chamical Analysis Asper ASTMD-1187 or ASTM D-1945
Coraponent Mole fraciion of mole percent
Hydrogen Ha
Helium He
Natrogen Ne
Carbondioxide  COz
Mothane CHq [T
Ethane CeHs I
Propane Catls
Butane Citlie
Pentane CsHlz

Carbor Menomds CO

Waler Vapor H:O (por ASTM D-1142)
Totel Sulfur

QOther

Molecular Weight

11 Haaking Valua
Gross Heating Yaluo  kJANm?
Lowser Heatng Value kJANm®
Gross Heatmg Value  kd/kg
Lower Heating Value  kdikg

A
MITSUBISHI HEAVY INDUSTRIES, LTD.
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EXHIBIT D4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00011705.doe *

TII Contaminants Mols Fraction
Hydrogen Sulfide HzS
Ammonra NHs
Carbonyl Sulfide COS
Condensable Liquids
Solids
Amount
Particla Site Range
Alkah
Other

IV Oporabing Conditions
Pressure Rangs  Max MPalg)
Min MPa(g)
Temperature Max °C
Mmn C

V Lhysical Properties
Speafie Gravity &15°C
Cnitical Pressure MPa(@
Gnitical Temperatura G
Daw Pomnt o

-9-
MITSUBISHI HEAVY INDUSTRIES, LTD.

14

WP/I-4(CD)

Page 397 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case




EXHIBIT D-4

TURBINE MANUFACTURER’S NATURAL GAS FUEL QUALITY
SPECIFICATIONS

E00011705.doc A

APPENDIX _ T11

COMPRESSOR INLET ALYSIS

mtaminants pptwt,

Sodium

Potassium

Vanadium

Calaum’

Lead

Other Metals (ovor 2ppm wt)

10
MITSUBISHI HEAVY INDUSTRIES, LTD.
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SPS

Seller

Notices:

Paul J Bonavia

President and CEC Utilities Group
Xcel Energy

800 Nicollet Mall Street, Suite 3000
Minneapohs, MN 55402

Karen T Hyde

Managing Director, Resource Planning and
Acquisition

Xcel Energy Services, Inc

1099 18" Street, Suite 3000

Denver, CO 80202

Phone (303) 308-6113

Fax (303)308-6141

Notices:

Chrisfine M Miller

Associate General Counsel
ArcLight Capital Partners, LLC
200 Clarendon &t, 58" fir
Boston, MA 02117

Tel 617 5316338

Fax 617 867 4698
cmilier@arclightcapital com

Operating Committee Representative:
Jeffrey C Klen

Manager, Structured Purchases
Southwestern Public Service Company
1099 18" Street, Suite 3000

Denver, CO 80202

Phone (303) 308-2732

Fax (303) 308-6141

Alternate:

Price Hatcher

Structured Purchase Consultant
Xeel Commerzial Enterprises
1099 18th St Suite 3000
Denver, CO 80202

Phone (303) 308-8111

Fax (303)308-6141

Operating Commlitee Representafive:
Carter A Ward

Managing Director

Arclight Capttal Partners, LLC

200 Clarendon St, 557 fir

Boston, MA 02117

Tel 617 5316307

Fax 617 857 4698
cward@archghtcapital com
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AMENDMENT NO. 3
TO POWER PURCHASE AGREEMENT

This Amendment No, 3 to Power Purchase Agreement (this “Amendment 3"} is entered
into as of this 23rd day of September, 2008, by and between Lea Power Pariners, LLC, a
Delaware limited liability company (“Seller”) with a principal place of business at c¢/o ArclLight
Capital Pariners, LLC, 200 Clarendon Street, 55th Floor, Boston, MA 02116, and Southwestern
Public Service Company ("SPS"), a New Mexico corporation with managing offices in Denver,
Colorade. Seller and SPS are hereinafter referred to individually as a "Party” and collectively as
the "Parties”.

WITNESSETH:

WHEREAS, Ssller and SPS are Parties fo that certain Power Purchase Agreement,
dated as of Qctober 20, 2006, and amended pursuant to Amendment No. 1, dated as of April 4,
2007 and Amendment No. 2, dated as of May 30, 2008 (as it may be further amended, the
“PPA™; and

WHEREAS, the Parties desire 10 revise Section 8.6 of the PPA; and

WHEREAS, simultaneous with entering into this Amendment 3, Seller and SPS ars
entering into that certain Settlement Agreement, dated as of the date herecf (the "Settlement
Agreement’).

NOW THEREFORE, in consideration of the foregoing, and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to bs
legaily bound hereby, SPS and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings sat forth
in the PPA.

2. Section 1.4 (NNN) of the PPA is hereby amended hy deleting the entire definition
and replacing it with: :

“(NNN)“Successful Turbing Start” means, in response to a request from SPS to start a
Facility combustion turbine generating unit, Sefler'’s start and operation of such {urbine
generating unit that achieves tha minimum loading level specified in Exhibit C for specified
conditions for start up of the Facility after the time SPS requested the {urbine start to begin and
upon achieving the aforementionad minimum loading level, generates continuously for a peried
of not less than one (1) hour white synchronized 1o Interconnection Provider's System at or
above such minimum loading level withaut experiencing any abnormal operating conditions. If
Seller initiates a turbine start requested by SPS, but fails to meet the above specified
requirements for a Successful Turbine Start solely as a rasult of (i} the canceliation of the
turbine start by SPS within the applicable time period, (i) a request from SPS, within one (1)
hour from {urbine start, to shut down the turbine, or {iii) an SPS or SPS system performance
fallure, then the initiated turbine start shall nevertheless qualify as a Successful Turbine Start,
Seller shall not be credited a Successful Turbina Start following a turbine trip where SPS directs
the Seller to restart the unit, pursuant to Section 7.4, even if the restart would otherwise meet
the qualifications for a Successfui Turbine Stari.”

2017 TX Rate Case
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3. Section 1.4 (QQQ) of the PPA is hereby amended by deleting the entire
definition.

4, Section 8.8 of the PPA is hereby deleted in its entirety and the following Section
8.6 is added in lieu thereof:

8.6 Payment for Turbine_Starts. Commencing on the Gommercial Operation
Date, SPS shall pay Seller a Monthly Turbine Start Payment. The Monthly
Turbine Start Payment shall be based on the following formuta:

Monthly Turbine Start Payment = N x TSP, where:

N = Number of Successful Turbine Starts with respect to each
combustion turbine during the billing month; and

TSP = Turbine Start Price, which shall be the amounts, in dollars
per turbine start set out in Table 8.6.

The columns in Table 8.6 are hereby changed to read as follows:
(First column) $ Per Turbine Start <=200 Starts Per Contract Year
(Second column) $ Per Turbine Start >200 Starts Per Contract Year

5. Except as changed hereby, all other terms and conditions remain unchanged and
the PPA remains in full force and effect.

8. Representations Regarding this Amendment. By its execution hereof, each Party
represents and warrants that it is authorized to enter into this Amendment, that this Amendment
dees not conflict with any contract, lease, instrument, or other obligation to which it is a party or
by which it is bound, and that this Amendment represents its valid and binding obligation,
enforceable against it in accordance with its terms.

7. No Other Amendments. Except as specifically provided in this Amendment, no
other amandments, revisions or changes are made or have been made to the PPA. Al other
terms and conditions of the PPA remain in full ferce and effect and the Parties hereby ratify and
confirm their rights and obligations under the PPA, as amended hereby.

8. Conforiing References.  Upon the effectiveness of this Amendment, each
reference in the PPA o “this Agreement”, "thereunder”, “hereto”, “herein’, or words of like
import, shall mean and be a reference to the PPA as amended hereby.

9. Counterparts. This Amendment may be executed in one or more counterparts,
each of which shall be considered an original instrument, but ali of which shall be considered
one and the same agresment, and shall become binding when one or more counterparts have
been signed by each of the Parties and delivered to each of them.

10. Applicable Law, Subject to applicable federal law, this Amendment shall be
govemed by the laws of the State of New Mexico.
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11,  Effectiveness of Amendment. The amendmants to the PPA contemplated by this
Amendment shall become effective upon the execution of this Amendmant by the Parties.

IN WITNESS WHEREOF, the Parties have caused this Amendment o be
executed as of the day and year first above written.

Seller:
Lea Power Partners, LLC

Danisl R. Revers
President

SPS:
Southwestern Public Service Company

-

/%en T. Hyde, Vice President, Resource
Planning and Acqgtisition

Xcel Energy Services inc, as Agent for
Southwestern Public Service Company
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AMENDMENT No. 4
TO POWER PURCHASE AGREEMENT

This Amendment No, 4 to Power Purchase Agreement {this “Amendment 4"} is entered into as
of this ___day of August, 2010, by and between Léa Power Partnérs, LLC, a Delaware limlted liability
company (“Selles”) with a principal place of businessat ¢/o Arclight Capital Partners, LLC, 200 Clarendon
Street, 55" Floor, Boston, MA 02117, and Southwestern Public Service Company, a New Mexico
corporation (“SPS”) with managing offices in Denver, Colorado. Seller and SPS are hereinafter referred
to individually as a “Party” and collectively as the “Parties".

WITNESSETH:

WHEREAS, Seller and SPS are Parties to that certain Power Parchase Agreement, dated a3 of
October 20, 2006, and amended pursuant to Amendment No. 1 dated as of April 4, 2007, Amendment
No. 2 dated as of May 30; 2007, anid Amendment No. 3 dated as of September 23, 2008 {the “PPA”}; and

WHEREAS, the Parties desire to amend the PPA further with respect to payments for
dispatchability and also to better measure and represent the Facility's AGC ramp rate capabilities b light
of $PP market protocols that have changed since the PPA was entered Into.

NOW THEREFORE, in consideration of the foregoing, and good and valuable consideration, the
receipt and sufficiency of which is acknowledged, and intending to be legally bound hereby, SPS and
Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set forth in the PPA.

2, Payment for Dispatchability. Section 8.2 of the PPA is hereby aménded by deleting the definition of
RAF and the assoclated table In their entirety and replacing them with the following:

RAF =  Ramp Rate Availability Factor, where RAF is determined by the following table
subsequent to verification testing by SPS as set forth in Exhibit A:




3,

4.

WP/I-4(CD)
Page 404 of 1449

Sponsors: Klein, Romer

Tested AGC Ramp Rate Performance RAF
Thé combined average ramp rate determined pursuant to Exhibit A is greater 160
than or equal to 20 MW/min. '
The combined average ramp rate determined purstant to Exhibit A is less than 20 0.75
WMW/rain. and Is greater than or equal to 15 MW/min. . . i
The combined average ramp rate determined pursuant to Exhibit Als less than 15 6.50
MW /min. and is greater than or egual to 10 MW/min, i
The combined average ramp.rate determined pursuant to ExhibitA s less than 10 0.00
MW/min, )

Turblne Start Price. Section 8.6 of the PPA is hereby amended by deleting the definition of TSP in its
entirety and replacing it with:

TSP = Tarbtne-Start Price, which shall be the amounts in dollars par turbine start set
out in Table 86, provided however, that the Turbine Start Price shall be $0 for
up to twelve {12] Successful Turbine Starts that occur following the Effective
Date In calendar yaar 2010, and the first twenty-five (25) Successful Turbine
Starts each calendar year thereafter, beginning in calendar year 2011,

Exhibit A. Exhiblt A to the PPA is hereby amended by deleting Exhibit A In iis entirety and replacing
it the Exhibit A-attached hareto:

Chilled Water Storage Enhangement. Seller shall make commerclally reasonable efforts te have the
CWS Enhancement (as defined below) available for use by SP$ when dispatching the Facllity at all
times when ambient temperatures are greater than 50 degrees-Fahrenhelt. CWS Enhancement shall
mean the hardware and software modifications necessary to enable the Facility to switch-on-the-fly,
without a significant reduction in Facility net output, between operation with gas turbine Inlet air
cooled by mechanical chillers and operation with gas turbine inlet air cobled by use of the chilled
water storage tanks, For avoldance-of doubt, all electric energy required to opetate the mechanical
chillers for the purpose of creating the chilled waterlnventory for the chilled water system storage
tank shall be provided as an internal load of the Facility:

Representatiohs Regarding This Amendment 4. By its execution hergof, each Party represents and
warrants that It Is suthorized to enter into this Amendment 4, that to its knowledge {after due
tnquiry} this Amendmient 4 does not conflict with any contract, lease, instrument, or other obligation
towhich it Is a party of by which it is bound, and that this Amendment 4 reprisents a valid and
binding obligation, enforceable against it in accordance with its terms.

2017 TX Rate Case
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No Other Amendments. Except as specifically provided in this Amendment 4 and changed hereby,
no other amendments, revisions or changes are made or have been made to the PPA, All other

terms and conditions of the PPA remain in full force and affect and the.Parties hereby ratify and
confirm their right and cbligations under the PPA, as amended hereby.

Conforming References, Upon the effectiveness of this Amendment 4, each reference fn the PPA
the “this Agreement”, “thereunder”, “hereto”, “herein”, or words of ike import, shall mean and be

a refarence to'the PPA as amended hareby.

Counterparts. This Amendment.4 may be executed in one or more counterparts, each of which shall
be considered an ariginal instrument, but all of which shall be considered on ad the same
agreement, and shall become binding when one ormore of the counéerparts have been signed by
each of the Partles and delivered to each of them.

Applicable Law, Subject to applicable federal law, this Amendment 4 shall be governed by the laws
of the.State of New Mexico.

Effective Date. Effective Date shall mean that date upon which this Amendment 4 shall become
effective, which shali be an the Day when {A) Seller has obtained or waived conisent to this
Amendment 4 from Facility Lender and (B) SPS has obtained or walved approval of this Amendment
4 by the New Mexico Public Regulation Commission, each on the basis and on the terms required by
the Settlement Agreement between the Parties that has been entered Into simultaneously with this
Amendment 4 and on the terms of this Amendment 4 without condition or modification {unless
such conditlon or modification has been accepted by each Party in its sole discretion]. Each Party
shall provide the other Party with-written notice not later than five (5) Business Days following the
date it obtains or waives the approval for which It Is responsible. If the Effective Date has not
oteurred by a date that is elght (8} months from the date hereof, this Amendment 4 shall be nulf and

veid,



IN WITNESS WHEREQF, the Parties have caused this Amendment 4 to be execited as of the day and

year first above written,

SELLER:
Lea Power Partners, LLC

%

Daniel R. Revers
President

BUYER:
Southwestern qu'lic Service Company

,Zéz@ 2 e

Tim Kawakami

Director, Purchased Power

Xcel Energy Services Inc: as Agent for
Southwestern Public Service Company
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EXHIBIT A
REQUIREMENTS AND COMPLIANCE
STANDARDS FOR DISPATCHABILITY

Page10of3

1. Dispalchability Requirements, In order for Seller to qualify for the Dispatchabiiity
Payment set forih under Section 8.2, the Facility generating units must be dispatchabie generating units.
Dispatchable generating units shall be capable of providing:

A Automatic Generation Control (AGC) from the Energy Markets Gontrol Geriter (EMCC);

B. A nominal regulating range of fifteen megawatts (16 MW} per unit or twenty five percent
(25%) of AGC Ramp Max, whichever is greater, in-autornatic load regulation capacity;
C. Continucus respense to EMCC plilsing at a minimiim rate of the following per segment
beiween breakpoints:
Segment Start Segment End AGC Ramp AGC Ramp |
Segment | asa®% of AGC | asa % of AGC Up Rate ‘Pown Rate ‘
Ramp Max Ramp Max MW/Min. _ MWiin.
1 75% 85% 20.0 2.0
2 85% 88% 20.0 -20.9
3 88% 95% 2.0 -20.0 i
4 95% 100% 1.0 -20.0
D. A low load point for the regulating range of the Facllity which is equal to or less {han the

minimum loading level for operation with AGC that complies with the emissions iimits of
the Facility air permit at. the specific ambient conditions present at the time ‘of the ramp
testing.

2 Operations Log. Seller shall maintai an hourly operation log that identifles real-time unit
operatiig information including: current level of unit capacity availability, planned and unplanned
maintenance outages or deratings, circuit breaker operation and any ‘other significant events related to
the oparation of the generating unit. Any changes In the generating status or availabifity of the generating
unit shall be reported immediately to the EMCC operator by telephone,

3 Telemetry/Generation Load Control Requlrements,

A SPS shall design, purchase, own, install and test, In accordance with the procedures set
forth in this Exhiblt, the telemetry equipment, generation load control equipment and the circuils from the
Facility to the EMCG. Generation load control equipment is. defined as the equipment and assoclated
hardware hecessary to interpret the fequest for a generation Joad change and provide a signal to the
governor of Seller's equipment. Seller shall in no way constrict or modify the generation load change
signal path without review and wiitten authorization by 8P8.

B. The telemetry and generation load equipment is to provide the following: instantaneous
riet MW arid MVAr levels, control status (available for automatic generation control), load regulation range
limits, remote-pulsing circuit, and any other parameters deemed necessary by SPS. Seller shall install at
the Facility MW and MVAr indicaling equipment which reflects the ldentical MW and MVAr values as
those telemetered to the EMCC.
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EXHIBIT A
REQUIREMENTS AND COMPLIANCE
STANDARDS FOR DISPATCHABILITY

Page2of3

4. Initial Vérification of Compliance. Initial verification of Autornatic Generation Gontrol
compliance (requirements-1.A through 1.D above) has been accomplished.

5. Pariodic Verification of Compliance. SPS shall have the right, at any time and without
prior notice 1o Seller, to verlly the Automatic Generation Control compliance {requirements 1.A through
1.D above). Testing will be & coordinated effort between SPS and Seller with Seller providing ftechnical
support for Seller's equipment and with SPS supplying the test regulation signal ‘and determination of
Seller's compliance of these requirements. SPS shall fimely notify Seiler of test results for any
noncompliarice,

6. Automatic Generation Contral Availability. SPS will menitor Seller's ability to be
automatically dispatched. It is the expectation of the Parties that the Facilily will be available for :
automatic generation dispatch during one hundred percent (100%) of the Facilily's on-line hours [
(exchuding periods of fallure of SPS's telemetry, during which Sefler will manually be dispatched by SPS). o

7. Verification Testing of Ramp Rate Availabflity Factor, SPS shall have the right to
routinely conduct, from the EMCC, verification testing of the Facility Ramp Rate Availability Factor (RAF),
as described in.Section 8.2, without prior riotice to Seller, After any such ramptest performed by SPS,
Seller will have the right to request a ramp retest following a review of the results provided to Seller by
SPS. If Seller makes such a rarhp fetest request within seven (7) Business Days of receiving such test
résults, no change shall be made to the RAF until following the results of the ramp retest and RAF will be
set retroactively to the date of the prior ramp test based on the-ramp retest resuls. Any request for a
ramp retest made by Seller will be based on & good faith determination by Seller that the results of a
ramp retest may result in a higher RAF due to: &) any Facility improvements or repaits made by Seller
following the ramp test or b) a good faith determination by Seller that the results of the initial ramp test
performed by SPS may be incorrect. For examplg if the results of a ramp test performed by 8PS result in
a RAF of 0.75, Seller will only request a ramip retest If Seller détermines in goed faith that a ramp retest
may teasonably result in'a RAF of 1.0, Seller will pay SPS $10,000 for any ramp retest. -Any ramp retest
will be scheduled at a mutually agreeable dafe and time and be subject to SPS scheduling and load
conistraints.  Seller will not request a ramp retest more than three.(3) times in any calendar year. RAF
verification testing shall. be conducted for-the segments specified in Section 1.C. (the “specified ramp
range”), taking into consideration non-standard amblent conditions which exist at the time of the test.
ACG Ramp Max times the relevant percéntages set forth in Section 1(C) -will determine the segment
break points a8 expressed in MWs for the test, subject to Facility operation in compliance with -air permit
emigsions limits. The timed portion of the test used to determine the increasing ramp rate for calculating
RAF shall begin when the oufput leve! of the Faciiity Is at the start of segment 1 and shall end when such
output is at the end of segment 2. The change In Facliity output in MWs over this period divided by this
measured time shall be used to caloulate the AGC: ramp up rate in MWSs per minute {(MW/MIn.). The
timed portion of the test used to determine the decreasing ramp rate for calculating RAF shall begin when
the outpiit level of the Facillty is at AGC Ramp Max and shall end when such output is at the start of
segment 2, The change In Facility output in MWs over this peried divided by this measured time shall be
used to calculate the, AGC ramp down rate in MW/Min. One minute increments of time wilt be used to
measure ramp performance. Linear interpolation will be applied to the output data te determine the ramp
value and time at the start of segment 1 and the end of segment 2 for ramp up values and the start of
segment 4-and the end of segment 2 for the ramp down values, The combined average ramp rate for
determining RAF shall be the average of the absolute value of the AGC ramp up and AGC ramp down
rates as determined above, As an example and for avoidance of doubt, i-the Facility ramps up at an
average rate of 21 MW/min for the ramp up over segments 1 and 2 (75%-88%) and ramps down at an

2
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EXHIBIT A
REQUIREMENTS AND COMPLIANCE
STANDARDS FOR DISPATCHABILITY

Page 3.of 3

average absolute value rate of 18 MWimin over segments 4 through 2 {100%-85%), the combined
average ramp rate would be of 19.5 MW/Min,

Definitions:

AGG Ramp Max —Fhe maximum output of the Facilily for 2x1 combined cycle opération,
Unfired, Unchilled, and taking into consideration the ambient temperature, humidity and
barometric pressure conditions which exist af the time of the ramp test. .

Unfired — No heat recovery steam generator duct firing assistance with load demand.

Unchilled ~ No combustion turbine generator Inlet chilling supplied from chiller
compressors or the chilled water storage tank.
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AMENDMENT NO. §
TO POWER PURCHASE AGREEMENT

This Amendment No. 5 to Power Puichase Agreement (this “Amendment 5”) is entered
into as of this 10th day of June, 2014, by and between Lea Powey Parinets, LLC, a Delaware
limited liability company (“Seller”) with a principal place of business at c/o First Resetve, One
Lafayette Place, Greenwich, CT 06830, and Southwestern Public Service Company (“SPS”), a
New Mexico corporation with managing offices in Denver, Colorado, Seller and SPS are
hereinafter referred to individually as a “Party” and collectively as the “Parties”.

WITNESSETH:

WHEREAS, Seller and SPS are Parties to that certain Power Purchase Agreement, dated
as of October 20, 2006, and amended pursuant to Amendment No. 1, dated as of Aprit 4, 2007,
Amendment No, 2, dated as of May 20, 2008, Amendment No. 3, dated as of September 23,
2008 and Amendment No. 4 dated as of August, 2010 (as it may be further amended, the

“PPA”); and

WHEREAS, the Parties desire to revise Section 11.1(B) and Section 11.1(C)(1) of the
PPA to petmit there to be more than one Issuer of security in the form of an irrevocable standby

letter of credit; and

NOW THEREFORE, in consideration of the foregoing, and other good and valuable
consideration, the recelpt and sufficiency of which is hereby acknowledged, and intending to be
legally bound hereby, SPS and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set forth in
the PPA,

2. Section 11.1(B) of the PPA is hercby amended by inserting at the end of the
second sentence of such Section the phrase ©, subject to the provisions set forth in Section
11.1(C)1) in the event that there ave iwo or more Issuets of secwity in the form of an
irrevocable standby letter of credit”.

3. Section 11.1{C)(1) of the PPA is hereby amended by deleting the Section in its
entirety and replacing it with the following:

(1)  Aniwevocable standby letter of credit in form and substance
acceptable to SPS, Such security may be from an Issuer or - if fiom more than one
Issuer - “Tssuers.” The Issuer or Issuers must each have a senior unsecured long-term
credit rating (unenhanced by third-party support) equivalent to A- or better as determined
by both Standard & Poor's and Moody's (or if either one or both are not available,
equivalent ratings from alternate rating sourees acceptable to SPS), In addifion, if the
unsecured credit rating of any Issuer is exactly equivalent to A- the Issuer must not be on
credit watch or have a negative outlook by a rating agency, Secwrity provided in this form
shall be consistent with this PPA and include a provision for at least thirty (30} Days
advance notice to SPS of any expiration or earlier termination of the secutity so as to
allow SPS sufficient time to exercise ifs rights under said security if Seller fails to extend
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or replace the securify. The form of such security must meet SPS's requirements to
ensute that claims or draw-downs can be made unilaterally by SPS in accordance with the
terms of this PPA, If there are two or more Issuers of such security, any draws will be
split among the instruments in proportion to their face amounts, Such security must be
issued for a minimum term of three hundred and sixty (360) Days. Seller shall cause the
renewal or extension of the security for additional consecutive terms of three hundred and
sixty (360) Days or more (or, if shorter, the remainder of the Term of this PPA) no later
than thirly (30) Days prior to each expiration date of the security. If the security is not
renewed or extended as required herein, SPS shall have the right to draw immediately
npon the security and to place the amounts so drawn, at Seller's cost and with Seller's
funds, in an interest beating escrow account in accordance with Section 11.1(C)(2), until
and unless Seller provides a substitute form of such security meeting the requitements of
this Article 11. Security in the form of an irrevocable standby letter of credit shall be
governed by the Uniform Customs and Practice for Documentary Credits (1993
Revision), International Chamber of Commerce Brochure No 500 (the "UCP"), except fo
the extent that the terms hereof ave inconsistent with the provisions of the UCP, including
Articles 13(b) and 17 of the UCP, in which case the terms of the Letter of Credit as

foliow shall govern:

"With respect to Article 13(b) of the UCP, the Issuing Bank shall have a

reasonable amount of time, not to exceed three (3} banking days following the date of its
receipt of documents from the beneficiary, to examine the documents and defermine
whether to take up ot refuse the documents and to inform the beneficiary accordingly.

In the event of an Act of God, riot, ¢ivil commotion, insurrection, war or any other cause
beyond our control that interrupts our business (collectively, an “Interruption Event) and
causes the place for presentation of this Letter of Credit to be closed for business on the
last day for presentation, the expiry date of this Letter of Credit will be automatically
extended without amendment to a date thirty (30) calendar days after the place for
presentation reopens for business,”

q, Except as changed hereby, all other terms and conditions remain unchanged and
the PPA remains in full force and effect.

5. Representations Regavding this Amendment. By its execution hereof, each Party

represents and warrants that it is authorized to enter into this Amendment 5, that this Amendment
5 does not conflict with any contract, lease, instrument, or other obligation to which it is a party
or by which it is bound, and that this Amendment 5 represents its valid and binding obligation,
enforceable against it in accordance with its ferms,

6. No Other Amendments, Bxcept as specifically provided in this Amendment 5, no
other amendments, revisions or changes are made or have been made to the PPA. All other
terms and conditions of the PPA remain in full force and effect and the Parties hereby ratify and
confirm their rights and obligations under the PPA, as amended heteby.
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7. Conforming_References, Upon the effectivencss of this Amendment 5, each
reference in the PPA fo “this Agresment”, “therevnder”, “hereto”, *herein”, or words of like
impoit, shall mean and be a reforence to the PPA as amended hereby.

8, Counterpatfs, This Amendment 5 may be executed in one or mote counterparts,
each of which shall be considered an original instrument, but all of which shall be considered
otte and the same agteement, and shall becoms binding when one or more counterparts have
been signed by each of the Parties and delivered to each of ther. ’

9, Appleable Taw, Subject to applicable federal law, this Amendiment 5 shall be
governed by the laws of the State of New Mexico,

10. flestiveness of Amendment, The amendments fo the PPA confemplated by this
Amendment 5 shall becoms effective upon the execution of this Amendment 5 by the Partles,

IN WITNESS WHEREOF, the Parties have caused this Amendment 5 to be
executed as of the day and year first above wrilten,

Seller:
Lea Power Pariners, LLC

(]Ql&/w\

SPS:
Southwestern Public Service Company

Keel Energy Services Inc, as Agent for
Southwestern Public Service Compaty

2017 TX Rate Case
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7. Conforming References. Upon the effectivencss of this Amendment S, each
reference in the PPA to “his Agreement”, “therennder”, “hereto”, “herein”, or words of like
import, shall mean and be a reference to the PPA as amended hereby. .

8. Counterparts, This Amendment 5 may be executed in one or more counterparts,
cach of which shalt be considered an oviginal instrument, but all of which shall be considered
one and the same agresment, and shall become binding when one or more counferparts have
been sipned by cach of the Parties and delivered to each of them.

9, Applicable Taw. Subject to applicable federal law, this Amendment S shall be 1
governed by the laws of the State of New Mexico. |
|

10.  Effectiveness of Amendment. The amendments to the PPA contemplated by this
Amendment 5 shall become effective upon the execution of this Amendment 5 by the Parties.

IN WITNESS WHEREOQF, the Parties have caused this Amendment 5 to be
executed as of the day and year first above written,

Seller:
Lea Power Partners, LL.C

SPS:
Southwestern Public Service Company
o
# -
Tim Kawakami

Director, Purchased Power
Keel Bnergy Services Inc. as Agent for
Southwestern Public Service Company
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CALPINE Calpine Energy Services, L.F.
717 Texas Avenue, Sulte 1000
Houston, Texas 77002

(713) 830-8333
Fax: (713) 830-8868

CONFIRMATION LETTER

(EE})

"CONFIDENTIALITY NOTICE: The information is intended only for the use of the
individual or entity named helow. If you are not the intended recipient, you are hereby
notified that any disclosure, copying, distribution, or taking of any action in reliance on
the contents of this information is strictly prohibited. I you have received this
transmission in error, please Immediately notify us by telephone to arrange for return of
the documents.”

Date: May 7, 2010

To: Southwestern Public Service Company
Attention: Confirmation Depariment

Fax No.:

From: Calpine Energy Services, L.P.

Re: Calpine Deal Number:

Galpine Agreement Number;

The purpose of this Confirmation is to conflrm the terms and conditions of the transaction (the
"Transaction™ agreed -upon by Buyer and Seller as of the Trade Date specified bslow. This
Confirmation is being provided pursuant o, in accordance with and is subject to the provisions
of to that certain EE] Master Power Purchase and Sale Agresment, version 2.1 (4/25/00) by and
hetween Southwestern Public Service Company (“SPS") and Calpine Energy Services, L.P.
("CES") dated as of May 7, 2010 (the "Agresment"). Notwithstanding any contrary provisions in
the Agreement, any conflict befween this Confirmation and the Agresment shall be resolved in
favor of this Confirmation. Buyer and Seller shali be referred to individually herein as a "Party”
and collectively herein as the "Parties" Capitalized terms used but not defined hersin shall
have the meanings ascribed to them in the Agreement.

We confirm the foliowing ferms of our Transaction:

Buyetr: 5PS

Seller: GES

Trade Date: May 7, 2010

Product: Capacity and a day ahead Energy Call Option on Energy. Buyer

shall have the right to call for either 160 MW or the full 200 MW
confract Quantity of Energy to be deliveraed during any day of the
Delivery Period within a Scheduls, effected by Buyer consistent
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with the scheduling provisions hereof. In no event shall Buyer be
entitled to schedule volumes other than that stated in the
preceding sentence,

Quantity of Energy: 200 MW ("Contract Capacity") of Capacity and Unit Firm Energy
{as defined below, “Energy”) from the Turbine at the Facllity.

For purposes of this Transaction and Confirmation, the definliion
of “Unit Firm” In Schedule P of the Agreement is hersby changed
to read as follows:

“Unit Firm" means, with respect to this Transaction, that
the Energy that is the subject of the Transaction Is
intended to be supplied from the Turbine (as defined in the
Confirmation), and tn the event the Turbine is unavailable i
or derated as a result of an unscheduled outage or !
*Forced Outage” (as defined in the NERC Generating Unit

Avallability Data System (GADS) Forced Cutage reporling

guidelines) and (i) Seller efects not to deliver Replacement

Energy or Alternate Energy, or (i) Seller elacts to deliver

Alternate Energy but Buyer elects not fo accept or receive

Allernate Energy, Buyer's obligation to pay the Capacity

Payment shall be reduced by the Capacity Availability |
Adjustment Amount, but no other damages shall apply in

such Instances, including without limitation the damages

sst out in Article Four of the Agreement.

Further, except as provided above, Seller's failure to
deliver under a "Unit Firm" Transaction shall be excused:
() by an event or circumstance that affects the Turbine so
as to prevent Seller from performing its obligations, which
event or circumstance was not anficipated as of the date
the Transaction was agreed to, and that is not within the
reasonable conirol of, or the result of the negligence of,
Seller or (ily by Buyer's failure to perform. In any of such
evenis described in the foregeing sentsnce, Seller shall
not be liable to Buyer for any damages, including any
amounts determined pursuant {o Article Four.

An unscheduled outage or Forced Outage may not be based, in
whols or in part, on () Seller's increased costs of operating the
Facility, or (i) Seller's ability or desire to enter into transactions
with third parties. Seller may provide Replacement Energy or
Alternate Energy to restore Buyer's Schedule In the event of an
unscheduled outage, Forced Outage or derate of the Turbine as
set forth bslow.

Contract Price: For purposes of the reference to "Contract Price" in Article Three
and the definition of Force Majeure In the Agreement, "Contract
Prics" means the sum of (i) the Capacity Payment (caloulated
using the pertinent monthly Capacity Price consistent with the
"Capacity Availability Adjustment” below), plus (i) the Variable
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Q&M Charge, multiplied by the Quantity of Energy delivered each
month, plus (ifi} any Scheduling Charges per month, plus (iv} the
Cost of Gas for the applicable calendar month.

Seller shall show the individual components of the Contract Price
(subsections (i) through (iv) above in thls section) on each monthly
invoice submitted fo Buyer for payment.

Capacity Payment: . The "Capacity Payment" for each month as used herein equals
the Capagity Price multiplied by the Contract Capadity, reduced by
the Capacity Avallability Adjustment. The applicable Capacity
Prices for each manth and each year of the Delivery Period of this
Confirmation are as set forth in the Table below. The Summer
Months are defined as the months of June, July, August, and
September during the Delivery Period. The Non-Summer Months
are defined as the months of January, February, March, Aprl,
May, October, November, and December during each year of the :
Delivery Period.

Calendar
Year Capacily Price - Summer Months Capagity Price - Non-Summer Months

2012 :
2013
2014
2015
2016
2017
2018

Varlable 08M Charge:  Sjffoer MWh multiplied by the Inflation Facior.

Scheduling Charge: Buyer shall pay a "Scheduling Charge" for each Schedule
submitted by Buyer and dispatched by Selier, calculated using the
foliowing formula:

The Scheduling Charge calculated above shall not exceed the
amount equal to ( Inflation Factor) for any 24 hour period,
except in the circumstance that two separate Schedules were i
submitted for such 24 hour period. i

For the avoidance of doubt, Scheduling Charges also apply if i
Seller provides Replacement Energy or Alternate Energy. An i
additional Scheduling Charge will not be assessed in relation to a
Turbine restart during a single continuous perlod scheduled by
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Buyer following an unscheduled outage or Forced Outage not
caused by Force Majaure.

Seller shall provide Gas corresponding to Energy Buyer schedules
i accordance with the “Option Exercise, Scheduling” secfion

herein.

"Gas" means natural gas of a quality that meets or exceeds the
manufacturer's specifications for the Turbine.

The Contract Heat Rate is as set forth in the table below.

Confract Heat Rate (MMBtu/MWh)
Contract Scheduled Quantity
Year 150 MWh/hr 200 MwWh/hr
2012-2018 [ [ ]

a) Seller shall provide the applicable Quantity of Gas
corresponding fo the respective Quantity of Energy Scheduled
pursuant hereto, as set forth in the {able below:

Quantity of Gas -- Energy
Quantity of Contract | Quantity of
Energy Heat Rate Gas
Scheduled (MMBta/ | (MMBtu/hr)
(MWh) MWh)
160 H B
200 HE =

In the event of any unexcused failure of Seller to deliver Energy
hereunder, Buyer's corresponding payment obligation for Gas
shall be proportionately reduced.

b) In addition, Seller shall provide the applicable Quantity of Gas
required for start up gas as shown in the table below:

Quantity of Gas — Start Up
{MMBtu/Schedule)

Hot Start 800

Warm Start 1,200

Cold Start 2,400

¢} The total Quantity of Gas to be provided by Seller on a given
day will be calculated as follows:
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The product of the number of hours scheduled and corresponding
Quantity of Gas per the "Quantity of Gas -- Energy" table above
plus the Quantity of Gas required for start up for each Schedule as
shown in the "Quantily of Gas -- Start Up" fable above (if
applicable). -

For example, if Buyer schedules 200 MW for eight hours and
incurs a Warm Start, the Quantlty of Gas to be provided by Seller
would be calculated as: (8 x 1,470) + 1,200 = 12,960 MMBtu for
that day.

Cost of Gas: The "Cost of Gas" shall be the aggregate of the Dally Gas Cosls
for each Gas Day during the calendar month plus any Intra-Day
Scheduling Costs for the applicable calendar month, The "Dally
Gas Cost" will be caloulated by multiplying the Quantity of Gas for
each Gas Day during the ‘calendar month by the "Daily Midpolnit,”
as reported in the "Dally Price Strvey" for "Panhandle, TX-Okla.”
as published by Plaits in Gas Dally for the flow date, pius $
per MMBtu (which constifutes a reasonable value of what Is
expected to be, as of the Trade Date, the actual cost of gad
delivered to the Facility) plus the applicable City of Coweta Ultilities
Tax as it exists currently under Municipal Code Section 7-401 or
as may exist in the future pertinent to the Delivery Period hereof.

Delivery Period: January 1, 2012 through December 31, 2018, Hour Ending {"HE")
0100 through HE 2400 CPT, Monday through Sunday including
NERG holidays.

Delivery Polnt: The Delivery Point will be the Busbar for the Turbine connected to
the SPP fransmission grid.

Buyer shall be responsible for all applicable fransmission service
charges and transmission losses at and after the Delivery Point for
transmission service as o Energy or Replacement Energy
delivered and at and after the alternate delivery point for any
Alternate Energy delivered. Seller shall be responsible for alt
applicable transmission service charges and transmission losses
before the Delivery Peint for transmission service as to Energy or
Replacement Energy delivered and before the alternate delivery
point for any Alternate Energy delivered.

Replacement Energy;

Alternate Energy: In the event that a Transmission Provider curtails firm
transmission service procured by Buyer consistent with the
"Contingencies” Section hersof, such that Buyer is unable to
accept all or a portion of the scheduled Energy at the Delivery
Point or at a Buyer approved alternate delivery point, Buyer shall
be excused from accepting dslivery of and paying for the curtailed .
Energy and from paying for the corresponding pro-rata amount of )
Gas provided by Sefler to the Turbine.
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In the event the Turbine is unavailable or de-rated as a result of
an unscheduled outage or Forced Outage, Seller may, in iis sole
reasonable discretion, provide replacement Energy from an
alternate turbine at the Fagility ("Replacement Eneray"). If Selfter
reasonably defermines it is unable to deliver Energy to Buyer from
the Facility for such purpose in whole or In part, Seller may deliver
replacement Energy from an alternate source to an alternate !
delivery point that is on the border of or within the SPS electrical i
service area fransmission system (“Alternate Energy"), provided -
that Buyer will, in its sole reasonable discretion, have the right to
accept or reject Sellers delivery of such Alternate Energy, in
refation to any specific Schedule. To the extent Seller provides
Replacement Energy or Buyer acoepts Alternate Energy, the }
amounts of Replacement Energy and Alternate Energy delivered ;
by Seller to Buyer shall constitute Energy delivered under this ’
Confirmation and shall be deemed delivered from the Turbine for
purposes of caloulating the Contract Price and Capacity
Availability Adjustment Amount {defined below). Notwithstanding
the previous sentence, in connection with Sellers delivery to
Buyer of Aliernate Energy, Cost of Gas charged to Buyer will be
adjusted by agreement of the Parties to reflect Seller’s gas costs
pertinent to such alternate source.

All Scheduling shall be subject to and limited by any applicable
Rules promulgated by North American Electric Reliability Gouncil
("NERC" or its successor, the SPP or its successor, and good
utility practice (the "Scheduling Rules"). With respect to any
changes in the Scheduling Rules, Buyer will manage and accept
the risk of eleckic transmission scheduling requirements
necessary to accommadate delivery. Buyer shall have the right,
but not the obligation, to exercise its Energy Call Option by
delivering notice of its option exercise to Seller no later than 8:00
a.m. GPT on the Business Day prior fo the day on which the
Energy is to be delivered. Buyer shall have the right, but not the i
obligation, to schedule Energy {"Requested Energy") for any day i
as follows: l

1

(1) Buyer shall schedule deliveries in consscutive one-hoﬂ

increments for a minimum of eight consecutive hours (no
maximum number of consecutive hours).

(2) Buyer may make intra-day changes to a previously
subritted day-ahead schedule ("Intra-Day Scheduling Change"),
pravided that Buyer provides Seller advance notice of at least four
hours prior 1o the first hour affected by the Intra-Day Scheduling
Change, and if the Turbine recuires a Cold Start, then Buyer shall
provide advance notice of at least six hours prior to the start of the
first hour affected by the Intra-Day Scheduling Change. if Buyer
slects to make an Intra-Day Scheduling Change, Seller shall have
the right to charge Buyer for quoted costs (consistent with the
process described below) to accommodate such a change (“intra-
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Day Scheduling Cost"); provided, however, that Intra-Day i
Scheduling Costs shall conslst only of costs assoclated with the :
change in Gas requirements as a result of the Intra-Day
Scheduling Change. Na later than one hour after receiving notice
from Buyer of an Inira-Day Scheduling Change, Seller shall
provide Buyer with a quote of the Intra-Day Scheduling Cost
associated with fmplementation of the Intra-Day Scheduling
Change. Upon receiving notice of the intra-Day Scheduting Cost,
Buyer shall immediately nolify Seller of its decision either to
accept or withdraw the [ntra-Day Scheduling Change request.

{3) Buyer may schedule deliveries at any start time; provided,
however, that Buyer shall not be entitled to a second intra-day
Scheduls, or & start for a subsequent day's Schedule, until the
sxpiration of eight hotirs from the previous Shutdown.

To the extent Seller fails to daliver Energy from the Turbine
because the Turbine is unavallable or de-rated as a result of an
unscheduled outage or Forced Qutage and (f) Seller elects not {o
deliver Replacement Energy or Alternate Energy or (ii) Seller
elacts to deliver Alternate Energy but Buyer slects not to accept or
receive Alternate Energy, Buyer's obligation to pay the Capacity
Payment shall be reduced by the Capacity Avallability Adjustrment
Amount, but no other damages shalf apply in such instances, !
including without limitation the damages set out in Article Four of }
the Agreement, ‘

i

i

Seller guarantees the monthly Capacity Availabllity at 96% during
Summer Months and 93% during Non-Summer Months. [If the
Capacity Avallabiiity falls below 96% (calculated on a four month
rolling average of the Summer Months during the Delivery Period)
duwing @ Summer Month or 93% during e Non-Summer Month
(calculated on a four month rolling average of the Non-Summer
Months during the Delivery Period), Seller wili credit Buyer 1.5%of
the capacity payment for each 1% that the Capacity Availability
falls below the guaranteed amount (the "Capacity Avallability :
Adiustment Amount”). Notwithstanding the foregolng, the Capacity ]
Availability prior to the fourth Summer Month and prior to the I
fourth Non-Summer Month during the initial year of the Delivery |
Period shall be determined as to sach Indlvidual month for the :
first three Summer Months and the first thres Non-Summer ‘
Months, rather than on such rolling average basis. In determining
the Capacity Avallability, (i} Force Majeure outages and Planned
Maintenance (within the permitied limits stated in the "Planned
Maintehance” section below) shall not reduce the calculated
Monthly Avallabllity and (i) Replacement Energy and Alterate
Energy delivered hersunder shall be treated as equivalent to the
delivery of Energy from the Turbine. The Capacily Availability
Adjustment Amount can never exceed Gapacity Price for such
month multiplied by the contract Quantity. Selier will credit Buyer
any Capaclty Availability Adjustment Amount in the Invoice for the
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month following the conclusion of each calendar month during the
Delivery Period.

The Hourly Avallability will be calcuated each hour Energy Is
scheduled using the following equation:

Hourly Avallability (HA} = 1 - {(Schedulad MW ~ Delivered
MW) 7 Scheduled MW))

If no Energy Is scheduled, the Hourly Avaliability is equal to
1

The Capaclty Availability for each month will be caleulated using
the following equation:

Capacity Availability (CA) for any given month = total HA in
the month / total hours in the month

The Capacily Payment for each month will be computed using the
following equation:

CP = UCP + CAA, where;
CP = the Capaclty Payment expressed in Dollars for such month,

UCP = the unadjusted Capacity Payment = 200,000 KW x (CR),
expressed in Dollars for such month,

CR = Capacity Price expressed in US Dollars per KW-month, for
the applicable month during the Delivery Period, and

CAA = the Capacity Availability Adjustment Amount expressed in
Dollars and calculated as:

For Summer Months:

(a) if CARA for such Month Is = 0.96, then CAA=0
{b) if CARA for such Month Is < 0.96, then

CAA = (0.015) x (CARA - 0 .96) X {100) x {200,000 kWj} x (CR),
and

For Non-Summer Months:

{a) If CARA for such Month is = 0.93, then CAA=0
(o) if CARA for such Month is < 0.93, then

CAA = (0.015) x (CARA - 0.93) x (100} x (200,000 kW) x (CR),
Where:

CARA = Is the four-month rolling average of CA calculated using
the values for the 3 previous Summer Months or Non-Summer
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Months, as the case may be plus the value of the current month.
For the first three Summer Months and the first three Non-
Summer Months, CARA shall equal the value of CA for each
month. For example:

For the month of June 2012, the CARA shall equal the monthly
value of CA for June 2012;

For the month of September 2012, the CARA shall be the average
of the monthly values for CA for June, July, August and
September 2012; !

For the month of June 2013, the CARA shall be the average of the
rmonthly values far CA for July, August and September 2012 and .
the monthly value for CA for June 2013; i

For the month of February 2012, the CARA shall equal the value
of CA for February 2012; and

For the month of April 2012, the CARA shali equal the average of
the monthly values for CA for January, February, March and April
2012,

Seller shall provide to Buyer calculations and supporiing
documentation of the HA on a dally basis, and the CA and CAA on
a monthly basls.

Planned Maintenance: “Planned Maintenance” means a planned outage scheduled in
advance for the Turbine only during the Non-Summer Months.
Any requests by Seller to schedule Planned Maintehance during i
any other month shall be subject to the prior written approval of :
Buyer. On or befors August! of esach year, beginning on
August 1, 2011, Seller will provide a binding schedule of Planned ;
Maintenance for the following year (subject to modification with
due notice as sst forth below} and a non-binding scheduls of
Planned Maintenance for the balance of the Delivery Period.

Seller shall be parmitted a maximum of 480 hours of Planned

Maintenance for each calendar year for the Turbine without

reduction of CA for purposes of the Capacity Availability .
Adjustment; provided, however, that Seller shall be permitted 740 ;
hours of Planned Maintenance during one calendar year during
the Delivery Period (but not during the first two calendar years of
the Delivery Period), not reducing CA for purposes of calculating
the Capacity Availability Adjustment.

Seller shall provide Buyer with reasonable advance notice of any
change in any Planned Maintenance schedule consistent with the

following:
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Planned Maintenahce Advance Notice
Expected Duration Required
(1) Less than 2 Days : at least 24 hours
(2) 2to 5 Days ' atloast 7 Days
(3) Major overhauls (over 5 Days) at least 90 Days
Contingencies: The commencemant of the Parties' performance obligations as to

Product delivery and receipt under this Confirmation is contingent
upan Buyer having reserved sufficient firm transmisslon service
from the SPP to racsive the full 200 MW from Seller for the entire
Delivery Period ("Transmission Contingency"). Specifically, Buyer
has a iransmission service request (OASIS #73437686) under
study by the SPP for Buyer to designate 200 MW from the Facllity
as a Network Resource {“Transmisslon Reduest’). Buyer shall
provide notice, in writing, of SPP's acceptance or rejection of
Buyer's Transmission Request on or before July 1, 2011, and
fallure to provide such notice will be deemed to be a waiver by
Buyer of the Transmission Contingency, If SPP rejecls Buyer's
Transmission Request, upon Seller’s receipt of notice thereof from
Buyer on or before July 1, 2011 of such rejection, fhis
Confirmation shall be immediately terminated, and sach Parly
shall be relieved of all obligations pursuant to this Confirmation
without any further financlal or other obligation to the other Party
as a result of such termination or otherwise; provided, however,
that each Parly shall be responsible for its own costs and
expeanses incurred prior to stich termination.

The commencement of the Parties’ performance obligations as to
Product delivery and recelpt under this Confirmation Is also
contingent upon the approval by the New Mexico Public
Regulation Gommission ("NMPRC"). No later than forly-five (45)
calendar days after execution of this Confirmation, Buyer shall
raquest approval of this Transaction and Confirmation from the .
NMPRG. Buyer shall use commercially reasonable efforts fo i
obtain NMPRG Approval, and Seller shall cooperate reasonably .
with Buyer's effots to sesk NMPRC Approval. Buyer shall |
promptly provide written notice to Ssiler upon grant of NMPRC
approval, and this contingency will have no further effect,

In the event that Buyer fimely applies for NMPRC approval
pursuant to the above paragraph but is unable, despite Buyer's
commerdlally reasonable efforts, to obtain NMPRC approval i
without conditions unsatisfactory to Buyer, Buyer shall have the :
tight {o terminate this Confirmation, by written notice to Seller at i
any time within six months following the date of this Confirmation. :
Upon Seller’s receipt of such notice, this Confirmation shall be i
Immediately terminated, and each Party shall be relieved of all :
obligations pursuant to this Confirmation without any further

financial or other obligation to the other Parly as a result of such

termination or otherwise; provided, however, that each Party shall

10
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be responsible for its own costs and expenses incurred prior to
such termination.

Effective from December 1, 2011 and through the Delivery Period,
Seller is cbligated to provide and rnaintain Required Credit
Support. If Seller fails fo provide or maintain the Required Credit
Support during the period from such date through the end of the
Delivery Period, Buyer shall have the right to terminate this
Confirmation upon previding at least ninety (90) days' written
notice of same to Seller unless during the intial twenty (20) days
of such ninety (80) day period Seller provides the Required Credit
Support,

Except for Emissions Costs, Seller shall be solely responsibte for
(i} any and all present and future taxes and other Impositions of
Governmental Authorities relating to the consfruction, ownership
or leasing, operation or maintenance of the Facllity, or any
components or appurtenances thereof, including taxes and
impositions that vary based upon the amount of power produced,
the amount and/or nature of fuel consumed, and/or the amount
and/or nature of wastes produced by the Facility, and (i} all ad
valorem taxes relating to the Facllity; provided that responsibility
for the local City of Coweta Utilities Tax will be as stated in the
“Cost of Gas” saction hereof.

The Partles shall cooperate fo minimize tax exposure; however,
neither Party shall be obligated to incur any financial burden to
reduce taxes for which the other Parly is responsible hereunder.
All Energy delivered by Seller to Buyer heraunder shall be sales
for resale, with Buyer reselling such Energy. Buyer shall obialn
and provide Seller with any certificates required by any
Governmental Authority, or otherwise reasonably requested by
Seller to evidence that the deliveries of Energy hereunder are
sales for resale.

(8) Notwithstanding anything to the contrary herein, Buyer shaff
reimburse Seller for ali Emissions Costs that are incurred by Seller
on or after January 1, 2012 (the “Commencement Date") and that
are applicable during the Delivery Period, resulting from the
Imposition of any Law existing on the Trade Date by a
Governmental Authority with jurlsdiction over Seller andfor the
Facility, andfor any new environmental or other Law, or the
modification or new inferpretations of existing Law(s) which
bacome effective subsequent to the Trade Date,

(b) As applicabls, Seller shall include any Emissions Cosis
payable by Buyer in its monthiy invoice to Buyer, as provided in
Article 8 of the Agreement.

(c) At Buysr's request, Seller shall provide Buysr a copy of any
reporting, estimates or other compliance documentation submitted

11
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to any Governmental Authority pertaining to any Law resulting in
Emissions Costs for the Turbine (or Facility, as applicable).

() With respect to any Emissions Costs incurred by Seller on or
after the Commiencement Date as a result of any new
environmental or other Law, or the modification ar new
interpretations of existing Law affecting emissions ©f carbon
dioxide ("C02"} and becoming effective subsequent to the Trade
Date {any such new or existing Law hereinafter, “Environmental
Change in Law"), Seller shall provide Buyer with written notice
thereof as promptly as practicable after Seller obtains knowledge
thareof, but in no event less than three (3) months after the date
on which the Environmental Ghange in Law becomes effective {an
"Environmental Change in Law Notice”).

(e) If Buyer recelves an Environmental Change in Law Nolice,
Buyer and Seller shall negotiate in good faith and shall use
commercially reasonable efforts to develop and agree upon a
written amendment to this Transaction in a fimely manner to
govern the procurement, disposition, transfer, uss, and market
price determinations (including applicable indices) of, and
accounting and biling for, Emission Costs for the applicable
compliance period (as modified from time fo time, “Emissions
Plan”) and to cooperate with and be responsive to sach othet and
each other's reasonable requests in the development of the
Emissions Plan. For the avoidance of doubt, the Parties agree
that the essential business purpose of this Emissions Costs and
Allowances section is for Buyer to bear all Emissions Cosfs
related to the production or safe of Delivered Energy during the
period commencing on the Commencement Date and ending at
the expiration of the Delivery Period.

{f) Seller will as soon as practicable notify Buyer, in writing, If it
anticipates that Seller will be required to obtain, hold or surrender
emissions credits, aflocations, allowances or offsets relating to any
CO2Z emisslons from the Fagllity attributable to Delivered Energy.
In the event that Seller receives any credits, allocations,
allowances, offsels, legally acceptable tradable instrument, or
similar item of value {*Credit”) related to the operation of the
Turbine andfor emissions of CO2 from the Turbine, a pro rata
share of such Credits that are attributable to the Turbine shall be
applied to mitigate or offset the emissions and/or the Emissions
Costs, as applicable, incurred by Seller as a result of operation of
the Turbine for the sale of Delivered Energy hereunder, in
advance of Seller seeking reimbursement from Buyer hereunder.
For purposes of the preceding sentence, the pro rata share shalt
be calculated based on the same methods, formulae andfor
caleulations used by the Governmental Authority to determine the
Emissions Costs for any giver: compliance period (e.g., () if
Emissions Costs are imposed on Seller. based on the Capacity of
the Facility, then the pro rata share of Credits shall be equal to
Buyar's percentage of Contract Capacity from the Facility, or (ii) if

12
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Emissions Costs are imposed on Seller based on the volumetric
production or sale of Energy from the Facllity during a given
compliance period, then the pro rata share of Credits shall be
equal to the amount of Delivered Energy during such period,
divided by he Ttotal amaount of Energy produced or sold from the
Facllity during that same period). If Seller recelves some type of
corporate wide allocation of Credit which aliocation fs not directly,
but at least indirectly, related to the Turbine, its emissions andfor
operation for the sale of Delivered Energy, Buyer and Seller shall |
work together In good faith to establish a reascnable allocation for |
the Turbine. : '

(6) As an alternative to relmbursing Seller for any Emlssions
Costs pursuant to paragraph (a) of this section, Buyer may, at its
election, provide {0 Seller GO2 emissions allowances fo cover
Buyer's share of Emissions Costs from the Turbine (or Fagility in
the case of Replacement Energy) as may be applicable andfor
required by Law, net of Buyer's pro-rata share of Credits allocated
or granted to the Turbine {or Fadility In the case of Replacement
Energy) by a Governmental Authority.

(h) If Buyer elects to provide Seller with emissions allowangses to
cover Buyer's share of any Emissions Costs per the preceding
paragraph (g), Buyer shall have untii thirty (30) days prior to any
compliance deadiine (taking into account seasonal, annual or
other compliance period deadlines) to fund the applicable
allowance accounts for the Facllity with, or otherwise provide to
Seller, any CO2 emissions allowances required by Law as a resuft
of emissions of CO2 attributable to Deliversd Energy from the
Turbine or Facility during such compliance period. In the event
that, prior to the date that is thirly (30) days before any such
compliance deadline, Buyer falls to provide such required
emissions allowances (if any), Seller shall supply such required ;
emissions allowances on behalf of Buyer and shall charge all
reasonable costs and expenses assoclated therewith (including
brokers' and atforneys’ fees, as applicable) to Buyer in the next
monthly invoice. Any remaining afflowances In excess of actual
compliance requirements shall be netted against the following
period's compliance requirement (to the extent authorized by Law)
or returned to Buyer, at Buyer's sole discretion.

(I Without affecting or otherwise diminishing in any way Buyer’s :
reimbursement obligation pursuant to paragraphs (a) and () of this

section andfor Buyer's obligation o provide emissions allowances ;
pursuant to paragraphs (g) and (h) of this section, nothing herein .
shall relieve Seller of its obligation to comply, at Its sole cost, with

any permit condition or emission fimit or standard (including an

emission limit or standard related to COZ2) imposed specifically on

the Facility.

() Should Seller supply Alternate Energy to Buyer from an
identified aliernate source, Seller shall be entitled to recover, and

13
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Buyer shall be obliged to pay an amount equal to any Emissions
Costs assessed by such alternate source upon the sale of
Alternate Energy to Buyer, which amount is intended to recover
the aliernate source's costs to comply with any Environmental
Change in Law (“Alternate Energy Emissions Costs”); providéd
that () in no event shall Buyer's obligations with respsct to
Altetnate Energy Emissions Costs be greater than if such
Alternate Energy had been deliversd from the Turbine. In no
avent will Buyer be responsible for providing or reimbursing Selter
for Emissions Costs with respect to Alternate Energy acquired
from the market and not an identified alternate source.

Change in

Regional Territory: In the event of a change in the operation or organizational
structure of the regional territory which includes the Facility or
Buyer's service area (including implementation of an 130, RTO, or
realignment of the transmission system) and such change is
reasonably anticipated to affect materiafly and adversely either
Parly's abilty to perform its obligations hereunder, the
representatives of each Parly shall convene within 15 days of
written notification from elther Parly and shall provide
recommendations for the Parties' appropriate action. Both Parties
thereafter shall negotiate in good faith an amendment to this
Agresment or take other appropriate actions, the effect of which
will be to preserve or restore the respective Parties, as closely as
possible, to the same business and economic positions that
existed prior to such change.

FERC Order No. 717;
Compliance with i
Applicable Law: Buyer conducts its operations {{) in a manner intended to comply ]
with FERC Order No. 717, Standards of Conduct for Transmission
Providers requiring the separation of its fransmission function and i
its marketing function. Seller reprasents that it has entered into an
interconnaction agreement with the applicable interconnection '
provider and will maintalin such agreement throughout the term
hereof. To the full extent authorized by FERC regulations and the
FERG standards of conduct, Seller hereby authorizes Buyer to
contact and obtain information concerning the Facility and its
interconnection agresment directly from the interconnection
provider and to the extent necessary Seller shall provide written
notice to the Interconnection provider confirming such
authorization,

Each Parly shall at alf times comply with all pertinent Laws and
applicable licenses and permits of any Governmentat Authority, :
now in effect or hereafter enacted, amendments to any of the .
foregolng, interpretations of any of the foregoing by a i
Governmental Authority having jurisdiction, and all applicable
judicial, administrative, arbitration and regulatory decrees,
judgments, injunctions, writs, orders, awards or fike actions

14
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(including those relating to human health, safety, the natural
environment or otherwise), sxcept for any non-compliance that,
individually or in the aggregate, could not reasonably be expected
o have a material effect on the business or financial condition of
the Party or its ability to fulfill its commitments hereunder. As
applicable, each Parly shall give all required notices, shall procure
and maintain all necessary governmental permits, licenses, and
inspactions necessary for performance of this Confirmation, and
shall pay its respective charges and fees In connection therewith.

Seller shall not make unilateral application to the Federal Energy
Regulatory Commission for a 'change in rates, terms and
conditions hersin under Saction 205 of the Federal Power Adt,
and Buyer shall not seek any relief under Section 208 of the
Federal Power Act concerning the rates, terms and conditions
herein,

Except as expressly provided by this Gonfirmation, Buyer and
Seller further agree that the standard of review for changes to this
Confirmation proposed by any person, including a non-party or the
Federal Energy Regufatory Commission acfing sua sponte shall
bes the "public interest" application of the “just and reasonable’
standard of review set forth In Unifed Gas Pipe Line Co. v. Moblle
Gas_Service Corp.,, 350 U.8. 332 (1958) and Federal Power
Commission v. Sferra Pacific Power Co., 350 U.S. 348 (1858) and
clarified by NRG Power Marketing LLC v. Maine Pub. Uil
Comm'n 558 U.S, (2010) (commonly known as the "Mobile-Sierra”
dactrine).

The Parties agree that telephone conversations may be recorded;
that such recordings are evidence of communications and
instructions betwesn the Parties; and that they are admissible
evidence in the svent of a dispute.

To Buyen

Southwestern Public Service Company, ofo Xce! Energy
Services Inc,,

550 18th Street, Suite 1000, Denver CO 806202,
Atn: Manager, Structured Purchases
To Seller:

As set forth in the Ag reement

15
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Definitions:

"Capacity" means the megawatt output level that the Turbine is capable of continuously
producing and making available at the Delivery Point during each hour of the Delivery Period.

"Catastrophic Equipment Failure" means either a sudden unexpected fallure of a major plece of
equipment, mechanical or equipment breakdown which (i} substantially reduces or eliminates
the capability of the Turbine to produce Energy, (i) is beyond the reasonable controt of Seller
and could not have bsen prevented by the exercise of reasonable due diligence by Seller, and
(iif} Is caused by Force Majeure, the negligence of a third parly engaged in maintenanc¢e or
repair activities with respect to the Turbine, or any other cause beyond the reasonable control of
the Party relying on such cause to excuse its performance. '

"Cold Starf® shall be a Schedule that begins more than 48 hours after the conclusion of the
pravious Schedule.

"Contract Heat Rate" means the ratio of fuel eonsumed to electricity produced relating to the
pricing of Fuel Conversion Services, shall have the values stated In the "Contract Heat Rate"
Saction of this Confirmation.

"CPT" means Central Prevailing Time.

“Delivered Energy” means, pursuant to a Request for Energy, the amount of (i) meterad
Requested Energy expressed In MWh produced at the Facility and delivered at the Delivery
Point, (i} Requested Energy scheduled and delivered as Replacement Energy, and (iif)
Alternate Energy provided by Selfer from an identified aliernate source.

"Emissions Cost(s)” means (i) the cost of allowances, charges, credits, offsets, taxes, foes,
other costs or other legally acceptable {fradable instruments related to CO2 emissions
attributable fo the combustion of fuel to produce Delivered Energy during the Delivery Pericd
and {{i) the amount of any taxes assessed based on the quantity of CO2 emissions attributable
1o the combustion of fuel to praduce Delivered Energy during the Delivery Period, In each case
that are incurred by or imposed upon Seller on and after the Commencement Date. In no event
shall Emissions Costs Include any Fagilily, Turbine, or alternate source, capital sxpsnditures,
repairs, enhancements, additions, labor and materials or other simllar expenditures,

"Ensray" means electric energy having characteristics commonly known as three phase
alternating current, with a nominal frequency of 60 Hariz, a nominal voltage equivalent fo that of
the transmission system into which it is bsing delivered af the Delivery Point or, if applicable, an
alternate delivery palit, and measured in KWh or MWh,

"Energy Call Option" means Buyer's right, but not obligation, te notify Seller to deliver Energy for
a period specified by Buyer.

"Facility” means the Oneta Energy Center located in Broken Arrow, Oklahoma.

"Fired Hours” means the greater of {{) 24 or (ii) number of continuous hours in a Schedule.
"Force Majeure” for purposes of this Confirmation only, means one or more events or
clrcumstances resulting in an interruption or failure of service or deficiency in the quality or

guantity of service, or any other failure to perform if such faifure: {i} Is not caused by the affected
Party's fault or negligence; (i) Is beyond the Parly's reasonable control and; (iif) and which, by
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exercise of reasonable diligence the Party is unable to prevent or overcome, such events or
gircumstances including but not limited to, storm, flood, tornadoe, lightning, earthquake,
explosion, transmission failures, disruptions andfor curtailment by transmission providers,
interruption andfor curtailment of firm gas transportation, civil disturbance, sabotage, war or
other armed conflict, insurrection, terrorism, act of God, action of a court, or compliance with
any court order, or Law having the effect of Law promulgated by a Governmental Authority
having jurisdiction or Catastrophic Equipment Failure. Noiwithstanding the foregoing, economic
hardship of either Party shall not constitute a Force Majsure under this Confirmation, Any
obligation to pay an amount otherwise owed may not be excused by Force Majeure.

"Gas Day" shall mean the 24 hour period beginning at 9:00 am (CPT) each day duting the |
Delivery Period. The first Gas Day of each calendar month will begin at 9:00 am (CPT) on the i
first calendar day of each month and the last Gas Day of each month will end at 9:00 am (CPT)
on the first calendar day of the subsequent month. |

"GDP-IPD"” shall mean Gross Domestic Product Implicit Price Deflator as first published by the
United States Department of Commerce from time to time.

"Governmental Authority" means any federal, state, local, tribal or munieipal governmental body,
and governmental, quasi-governmental, regulatory or administrative agency, commission, body
or other authority exercising or entified fo exercise any administrative, executive, judicial, i
legislative, policy, regulatory or taxing authority or power or any court or governmental, quasi-
governmental, regulatory, administrative or tribal dispute resolution fribunal or other body having

jurisdiction over a subject matter of the Agreement or this Confirmation.

"Hot Start” shall be a Schedule that begins less than or equal fo eight hours after the conclusion
of the previous Schedule.

“inflation Factor" shall mean a factor escalating on January 1 of each calendar year, beginning
January 1, 2013, based on the changs in the value of the first published GDP-IPD during the
fourth calendar quarter of the previous year and the fourth calendar quarter of the year previous
to that year. For example, escalation of the Scheduling Charge and Varlable O&M for 2013 will
be based on the percentage change difference between the first published GDP-IPD In the
fourth calendar guarter of 2011 and the first published GDP-IPD in the fourth calendar quarter of

2012,

"Investment Grads Rating” means a senior unsecured bond rating (unenhanced by third parly |
support) assigned by S&P of BBB- or higher and by Moody's of Baa3 or higher; provided that if |
any senior unsecured bond rating (unenhanced by third party support) is exactly equivalent to
BBB-/Baa3, the rated entity shall not be on credit watch or hegative outlook by such rating

agency.

"Law" means any applicable staiute, law, ordinance, Rule, regulation, ruling, order, writ,
injunction, judgment, decree, directive, policy, procedurs, or other legal or regulatory
determination or interpretation by a Gevernmental Authority of competent Jurisdiction.

" etter of Credif" means one or more irrevocabls, transferable standby letters of credit for the
Delivery Perlod Issued by a U.S. commerelal bank or financlal institution {or a forelgn bank with
a U.S. branch) with stch bank having 1) a credit rating of at least A- from S&P or A3 from
Moody's and 2) assets of at least $1,000,000,000 (in US dellars) in the form altached hereto as
Exhibit A. Costs of a Letter of Credit shall be borne by the applicant therefor.

17
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"Request for Energy” means the request by Buyer for the delivery of Requested Energy,
including changes thereto, in accordance with the applicable provisions of the Scheduling

section hereof,

"Requirad -Credit Support" means that the Seller is required fo provide to Buyer one of the
following for the term of this Transaction, including any extensions thereof, at its option: ()
verifiable written evidence that it has achleved a senior unsecured bond rating (unenhanced by
third party support) that is an Investment Grade Rating; (i} a corporate Guarantee in the form
attached hereto as Exhibit B, in the amount of $12,000,000 from an entily that has a credit
rating that is an Investment Grade Rating and is reasonably acceptable to Buyer, provided that
any entity that has an Investment Grade Rating that is an Affiliate of Seller shall be deemad
accepted by Buyer; (iil) a Letter of Credit in the amount of $12,000,000; or (iv) a cash deposit to
a separate escrow-only entily acceptable to Buyer in a form acceptable to Buyer in the amount
of $12,000,000. Interest acoruing on cash deposited In escrow (at the Interest rate partinent to
such escrow accounf) shall be transferred te Seller monthly within thres Business Days
following the close of each calendar month. Seller shall replenish the Required Credit Support
amount to $12,000,000 within fiteen (15) Business Days after any draw on the Sscurity Fund by ;

Buyer.

"Rule” means any requirement, tariff, rule, order, regulation, and procedure authorized or
astablished by the applicable Governmental Authority that may affect the Parties' obligations In
this Confirmation, as may be amended from time to time.

"Schedule” shall commencs with the first hour in which the Product is scheduled for delivery and
shall end with the last hour in which schaduled Energy Is greater than zero. Buyer's receipt of
Energy continuously over two or more successive days shall be considered a single Schedule
for purposes of calculating the Scheduling Charge hereunder,

"Shutdown” means the end of a Schedule.

"SPP" means the Southwest Power Pool or a successor Transmission Provider thereto.
"Transmission Provider means any electric utiity, transmission operator, independent
coordinator of transmission, or other entity that owns, operates, or controls facifities used for the
transmission of electric energy in interstate commerce fram whom fransmission services,

ancillary and other services are necessary for Buyer's receipt of Product hereunder at the
Delivery Paint.

"Turbine" means unit no, 1.1 of the Facility.

"Warm Star” shall be a Schedule that beging more than elght hours, but no greater than 48
hours after the conclusion of the previous Schedule.

18
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Please confirm that the foregoing correctly sets forth the terms of our agreement by exscuting
the copy of this Confirmation and returning it to us.

Calpine Energy Services, L.P. Southwestern Public Service Company
a New Mexico corporation

7

Name: Thad Hill Name: Riley Hill
Titte:  Prasldent Title:  President and CEQ
Date: 5= -0 Date: 5! 13 [1>
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EXHIBIT A
FORWM OF LETTER OF CREDIT

* %k X3 DRAFT ONL RXKREERRKE:
IRREVOCABLE LETTER OF CREDIT NUMBER

| LETTER OF CREDIT AMOUNT | ISSUE DATE | EXPIRY DATE I

| | | I
BENEFICIARY: ' APPLICANT: f
SOUTHWESTERN PUBLIC SERVICE COMPANY, CALPINE CORPORATION

G/O XCEL ENERGY SERVICES INC., 717 TEXAS AVENUE, SUITE 1000

550 15" STREET, SUITE 1000 HOUSTON, TX 77002

DENVER, CO 80202

LADIES AND GENTLEMEN:

AT THE REQUEST AND FOR THE ACCOUNT OF CALPINE CORPORATION (THE
“APPLICANT"), 717 TEXAS AVENUE, SUITE 1000, HOUSTON, TX 77002, AND ON BEHALF
OF CALPINE ENERGY SERVICES, L.P. (THE "ACCOUNT PARTY") WE, (THE
“SSUER"), HEREBY ESTABLISH, EFFECTIVE IMMEDIATELY, IN YOUR FAVOR,
SOUTHWESTERN PUBLIC SERVICE COMPANY, C/O XCEL ENERGY SERVICES INC,,
(THE “BENEFICIARY”) OUR |IRREVOCABLE LETTER OF GREDIT NC. IN THE
AGGREGATE AMOUNT OF TWELVE MILLION UNITED STATES DOLLARS (U.S.
$12,000,000) (AS SUCH AMOUNT MAY BE REDUCED FROM TIME TO TIME BY PARTIAL
DRAWS HEREUNDER, THE “STATED AMOUNT").

WE ARE INFORMED BY THE APPLICANT THAT THIS LETTER OF CREDIT IS BEING \
ISSUED PURSUANT TO, AND IN ACCORDANCE WITH THAT CERTAIN EDISON ELECTRIC .
INSTITUTE MASTER POWER PURCHASE AND SALE AGREEMENT AND RELATED
CONFIRMATION LETTER, EACH DATED , 2010, BETWEEN THE
BENEFIGIARY AND THE ACCOUNT PARTY (COLLECTIVELY, THE “AGREEMENT").

THIS LETTER OF CREDIT I$ ISSUED, PRESENTABLE AND PAYABLE AT THE OFFICE OF
__[ADDRESS OF ISSUER OR SERVICER]__, AND EXPIRES WITH OUR CLOSE OF
BUSINESS ON (THE "EXPIRATION DATE").

IT IS A CONDITION OF THIS LETTER OF CREDIT THAT IT AND THE EXPIRATION DATE
SHALL BE AUTOMATICALLY EXTENDED WITHOUT WRITTEN AMENDMENTS FOR
PERIODS OF ONE (1) YEAR FROM THE PRESENT EXPIRATION DATE, AND THEREAFTER
FOR ONE (1) YEAR FROM EACH FUTURE EXPIRATION DATE, UNLESS AT LEAST THIRTY
(30) DAYS PRIOR TO THE THEN APPLICABLE EXPIRATION DATE WE NOTIFY YOU N
WRITING BY REGISTERED MAIL, RETURN RECEIPT REQUESTED, OR COURIER
SERVICE THAT WE ELECT NOT TO CONSIDER THIS LETTER OF CREDIT EXTENDED
BEYOND THE THEN APPLICABLE EXPIRATION DATE, i
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DRAFT ONLY#ssssssss sekERRARER
IRREVOGABLE LETTER OF GREDIT NO. 'PAGE NO. 2

FUNDS IN PAYMENT OF A DRAWING UNDER THIS LETTER OF CREDIT ARE AVAILABLE
TO THE BENEFICIARY BY PAYMENT AGAINST PRESENTATION AT THE OFFICE OF
ISSUER AS STIPULATED HEREIN ABOVE, OF THE BENEFICIARY'S SIGNED AND
APPROPRIATELY COMPLETED SIGHT DRAFT(S) IN THE FORM OF EXHIBIT 1 ATTACHED
HERETO, THE BENEFICIARY'S SIGNED AND APPROPRIATELY COMPLETED DRAWING
CERTIFICATE(S) IN THE FORM OF EXHIBIT 2 ATTACHED HERETO AND COPIES OF THE
ORIGINAL LETTER QF CREDIT AND AMENDMENTS (IF ANY).

IF A DRAWING IS PRESENTED AT THE ADDRESS NOTED ABOVE OR DELIVERED TO US
BY OVERNIGHT COURIER AT OR PRIOR TO 11:00 AM. __[BANK LOCAL TIME ZONE]__
TIME ON A BUSINESS DAY, PAYMENT OF THE AMOUNT SPECIFIED IN SUCH DRAFT
SHALL BE MADE ON THE THIRD SUCCEEDING BUSINESS DAY. [F SUCH DRAFT (S
PRESENTED AT OUR COUNTERS OR DELIVERED TO US BY OVERNIGHT COURIER
AFTER 1100 AM. __[BANK LOCAL TIME ZONE] _ TIME ON A BUSINESS DAY, PAYMENT
OF THE AMOUNT SPECIFIED [N SUCH DRAFT SHALL BE MADE ON THE FOURTH
SUCCEEDING BUSINESS DAY.

PARTIAL AND MULT{PLE DRAWINGS ARE PERMITTED HEREUNDER. ANY DRAWING
HONGORED HEREUNDER BY THE [SSUER SHALL REDUGCE THE STATED AMOUNT
AVAILABLE FOR DRAWINGS BY THE AMCUNT OF ANY DRAWING HONORED BY THE
ISSUER.

THIS LETTER OF CREDIT IS NOT TRANSFERABLE; PROVIDED THAT THE BENEFICIARY
MAY TRANSFER THIS LETTER OF CREDIT TO ANY PERSON THAT ASSUMES THE
BENEFICIARY'S RIGHT, TITLE OR INTEREST IN, TO OR UNDER THE AGREEMENT.

ALL BANKING GHARGES ASSOCIATED WITH THIS LETTER OF CREDIT ARE FOR THE
ACGCOUNT OF THE APPLICANT.

AS USED HEREIN, “BUSINESS DAY” MEANS ANY DAY OTHER THAN SATURDAY,
SUNDAY OR A LEGAL HOLIDAY IN __{CITY AND STATE WHERE THE ISSUER IS
LOCATED]_. .

THIS LETTER OF CREDIT IS SUBJECT TO AND GOVERNED BY THE INTERNATIONAL
STANDBY PRACTICES, INTERNATIONAL CHAMBER OF COMMERCE {(ICG) PUBLICATION
NQ. 590 (“ISP98”), EXCEPT TO THE EXTENT THAT THE TERMS HEREOF ARE
INCONSISTENT WITH THE PROVISIONS OF 15P98, IN WHICH CASE THE TERMS OF THIS
LETTER OF CREDIT SHALL GOVERN. AS TO MATTERS NOT ADDRESSED BY THIS
LETTER OF CREDIT OR ISP98, AND TO THE EXTENT NOT INCONSISTENT WITH THIS
LETTER OF CREDIT OR I5Pg8, THIS LETTER OF CREDIT SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
(INCLUDING, WITHOUT LIMITATION, ARTICLE & OF THE UNIFORM COMMERCIAL CODE
OF THE STATE OF NEW YORK).
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DRAFT CONLY
[RREVOGABLE LETTER OF CREDIT NO. PAGE NO. 3

THIS LETTER OF CREDIT SETS FORTH IN FULL THE TERMS OF OUR UNDERTAKING
AND SUCH UNDERTAKING SHALL NOT IN ANY WAY BE MODIFIED, AMENDED OR
AMPLIFIED BY REASON OF OUR REFERENCE TO ANY AGREEMENTS OR
INSTRUMENTS REFERRED TO OR IN WHICH THIS LETTER OF CREDIT IS REFERRED
TO. ANY SUCH AGREEMENTS OR INSTRUMENTS SHALL NOT BE DEEMED
INCORPORATED HEREIN BY REFERENCE.

SHOULD THE ORIGINAL LETTER OF CREDIT BE LOST OR DESTROYED, A DUPLICATE
ORIGINAL MAY BE ISSUED TO THE BENEFICIARY UPON OUR RECGEIPT OF AN
ACCEPTABLE LETTER OF INDEMNITY AND OUR FEE OF USD [DUPLICATE FEE
AMOUNT]__ .

SINCERELY,

NAME:
TITLE:

B-3
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REARREARA 3**DRAFT ONLY}‘***&&*##**#

EXHIBIT 1

[BENEFICIARY LETTERHEAD]
SIGHT DRAFT.

[DATE]
[ISSUING BANK NAME AND ADDRESS]
RE: IRREVOCABLE LETTER OF CREDIT NUMBER

FOR THE VALUE RECEIVED, PAY TO THE ORDER OF SOUTHWESTERN PUBLIC
SERVIGE COMPANY, C/O XCEL ENERGY SERVICES INC., BY WIRE TRANSFER OF
IMMEDIATELY AVAILABLE FUNDS TO THE FOLLOWING ACCOUNT:

[NAME OF ACCOUNT]
[ACCOUNT NUMBER]
[NAME AND ADDRESS OF BANK AT WHICH ACGOUNT IS MAINTAINED]

[ABA NUMBER]
[REFERENCE]

THE FOLLOWING AMOUNT:
{INSERT NUMBER OF DOLLARS IN WRITING] UNITED STATES DOLLARS
(US$ [INSERT NUMBER OF DOLLARS IN FIGURES])

DRAWN UPON YOUR LETTER OF CREDIT NO, DATED
.20,

SOUTHWESTERN PUBLIC SERVICE COMPANY, C/O XCEL ENERGY SERVICES
INC.,
BY:

NAME:

TITLE:

B-4
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****************DRAFT ON LY****&*****
" EXHIBIT 2

DRAWING CERTIFICATE

[DATE]

[ISSUING BANK NAME AND ADDRESS]

RE: IRREVOCABLE LETTER OF CREDIT NUMBER
LADIES AND GENTLEMEN:

THE UNDERSIGNED, A DULY AUTHORIZED REPRESNETATIVE OF ___[BENEFICIARY]___
AS BENEFICIARY OF THE CAPTIONED LETTER OF CREDIT (THE "LETTER OF GREDIT")
HEREBY STATES TO (THE “ISSUER") WITH RESPECT TO THE LETTER OF
CREDIT (THE TERMS DEFINED THEREIN AND NOT OTHERWISE DEFINED HEREIN
BEING USED HEREIN AS THEREIN DEFINED) THAT:

(1) THE AMCOUNT SPECIFIED ON THE SIGHT DRAFT OF EVEN DATE
HEREWITH 1S DUE AND PAYABLE BY CALPINE ENERGY SERVICES, L.P.
UNDER THE AGREEMENT.

IN WITNESS WHEREOF, THE UNDERSIGNED HAS EXECUTED THIS DRAWING
CERTIFICATE AS OF THE DAY OF 20

SOUTHWESTERN PUBLIC SERVICE CGOMPANY, C/O XCEL ENERGY SERVICES
ING,,

8Y:
NAME:

TITLE:
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EXHIBIT B : ;
FORM OF GUARANTEE
Guarantes
This GUARANTEE dated as of March __, 2010 (the “Effective Date”), is made by Calpine

Corporation, a Delaware corporation (“Calping”}, for the benefit of Southwestarn Public Service
Company, a New Mexico corporation (“Beneficiary”).

WHEREAS, Beneficiary and Calpine Energy éervices, L.P., a Delaware limited parfinership
("CES") and a subsidiary of Calpine, have entered into that certaln Edison Electric institute i
Master Power Purchase and Sale Agresment and related Confirmation Letter, each dated !
. 2010 {collectively the "Agreement”); F
;
|
i

NOW, THEREFORE, for value recsived, and as an Inducament to Bensficiary to enter
into the Agreement with CES, Calpine agrees as follows:

1. Guarantee. Calpine irrevocably and unconditionally guarantees (as primary obligor

and not merely as surety) to the prompt and complets payment when due, by acceleration or

otherwise, of all amounts (whether present or future, actual or contingent) payable by CES under
the Agreement and any amendmsnts thersto whether or not such amouints become due before or :
after the Effective Date (each an "Obligation”} commencing on the Effective Date and terminating |
on the date (‘Termination Date”) that is the earlier of (i) December 31, 2018 (i) the fiftesnth (15M)
Business Day after prior written hotice of termination of this Guarantee has been recelved by
Beneficiary, or (fii) the date when all Obligations have been pald. The aggregate liabflity of Calpine
under this Guarantee at any fime shall not exceed U.S. $12,000,000 (TWELVE MILLION AND
NO/00 UNITED STATES DOLLARS) (the "Guarantes Cap Amount’), exclusive of any costs and
exponses incurred by Beneficiary fo collect or enforce any of the obligafions under this Guarantee.
This is a guarantee of payment and not of collection. If CES fails to pay any Obligation for any
reason, Calpine will pay or cause fo be paid such Obligation directly for Bensficiary benefit
promptly upon Beneficiary's demand therefor and without Beneficiary having to make prior demand :
on CES. Al payments hereunder shall be made without reduction, whether by offset, payment in
ascrow,; or otherwise, except fo the extent of any defenses to payment or performance which CES
may have under the Agreement, except for defenses arising out of the bankruptoy, insolvency,
dissolution or liquidation of CES, the power or authority of CES to enter into the Agreement, and
to perform thersunder, and the lack of validity or enforceability of the Agreement or any other
documents executed in connection with the Agresment. Exclusive of the Guarantee Cap
Amount, Calpine Is liable for, and hereby indemnifies Beneficiary for Beneficlary's reasonable costs
and expenses, including but not limited fo reascnable attorneys’ fees, reasonable costs and
dishursements, incurred in any effort to collect or enforce any of the obligations under this
Guarantes, whether or not any lawsuit is filed. Notwithstanding anything to the contrary herein, this ‘
Guarantee shall continue to be effective or reinstated, as the cass may be, if at any time payment :
|
i

of the Qbligations, or any part thereof, s rescinded or must otharwise be returned by Beneficiary
upon the insolvency, bankruptcy or reorganization of CES or otherwise, all as though the payment
of such Obligations had not been made.

B8
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2. Calpine’s Obligation. Subjsct to Sections 1 and 3, Calpine’s ohligations under this
Guarantee are absolute and unconditional, shali remain in force until the Termination Date (and
shall continue to remain in force following the Termination Date with respect to any Obligations of
CES arising with respect to any Agreement entered into on or prior to the Termination Date) and
shall not be released or discharged for any reason whatsoever prior thersto, ingluding without
fimitation:

0] the extension of time for payment or performancs of any Obligation or the
amendment, extension or renewal of the Agreement or any Obligation, except that
any stich extension, amendment or renewal shall not enlarge Calpine’s obligations
under this Guarantes and Calpine shall have the benefit of any such extension,
amendment or renewal to the same extent as CES (e.g., if CES's time for payment |
of an Obligation has been extended, Calpine shall have no obligation under this !
Guarantee to make payment of such Ohligation until such time as CES is required !
under the extension to make payment);

(i) any delay or failure by Beneficiary to enforce or exercise any tight or remedy under
the Agreement or this Guarantee (except the statute of limitations applicable by law
to this Guarantee, if any), or waiver by Beneficiary of any such right or remedy, all of
which rights and remedies shall be cumulative and not mutually exclusive;

(i)  any transfer, assignment or morigaging by Beneficiary of any interest in the ]
Agreement or this Guarantes; \

(iv)  the voluntary or involuntary liquidation, dissolution, sale or other dispositicn of all or
substantially all the assets and liabiliies, or the voluntary or involuntary
receivership, insolvency, bankruptcy, assignment for the benefit of creditors,
reorganization or other simitar proceeding affecting CES, or the disaffirmance of the
Agreement in any such proceeding;

W) any merger, consclidation or other reorganization to which CES, Calpine or any !
related entity Is a party, or any direct or indirect sale or disposition of Calpine’s or |
CES's assels or Calpine’s direct or indirect ownership Interest in CES; or :

(v}  the existence, validity, enforceability, perfection, release, or extent of any collateral
for such Obligations. Beneficiary shall not be obligated fo file any claim relating to
the Obligations owing to it in the event that CES becomes subject to a bankruptcy,
reorganization, or a similat proceeding, and the failure of Beneficiary to so file shall
not affect Calpine’s obligations hereunder.

3, Assignment, Calpine may not assign this Guarantee or its obligations hereunder
without the prior written consent of Beneficiary, which consent of Beneficiary shall not be
unreascnably withheld or delayed. Any reasonable uncertainty on the part of Beneficlary
concemning the ability on the part of any potential assignee of Calpine {o carry out Calpine's
obligations hereunder shall be considered a reasonable basis for withholding consent, unless and
until the potential assignee can reasonably satisfy Beneficlary that the potential assignes is
capable of performing the obligations of Calpine hereunder.

4. Waivers by Calping. Calpine walves (i) notice of the acceptance of this Guarantes,
demand or presentment for payment to CES or the making of any protest, notice of the amount of
the Obligations outstanding at any time, notice of failure to perform on the part of CES, notice of
any amendment, modification or walver of or under the Agreement, and all other notices or

© et ——
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demands not spacified hereunder, and (i) any requirement that Beneficlary exhaust any right or
take any action against CES, any collateral security or any other guaranior or surety, whether or
not Beneficiary shall have resorted to any such collateral security, or shall have proceeded against )
any other obligor principally or secondarily obligated with respect to any of the Obligations. Calpine :
agrees that Beneficiary may, at any {ime and from time to time, either before or after the maturity
thereof, without notlcs to aor further consent of Calpine, maks any agresment with GES or with any
other party to or person liable on any of the Obligations, or interested therein, for the extension,
renewal, payment, compromise, discharge or release thereof, in whole or in par, or for any
modification of the terms thereof or any agreement between Beneficiary and CES or any stich
ather party or person, without in any way impairing or affscting this Guarantes,

5. Representations and Warranties, Calpine hereby represents and warrants that I
has all necessary and appropriate powers and authority to execute and perform under this
Guarantes and that such Guarantee constitutes its legal, valid and binding obligations enforceable
against it in accordance with its terms (except as enforceabllity may be limited by bankruptcy,
insalvenacy, moratorium and other similar laws affecting enforcement of creditors' rights in general
principles of equity),

8. Subrogation. Calpine will not exercise any rights that it may acquire by way of
subrogation until all Obligations {(within the Guarantee Cap Amount) o Beneficiary shall have been
paid in full. If any amount shall be paid to Calpine in violation of the preceding sentence, such
amount shall be held for the benefit of Beneficiary and shall forihwith be paid to Benefictary to be
credited and applied to the Obligations, whether matured or un-matured, Subject to the foregoing,
upon payment of ali the Obligations, Calpine shall be subrogated fo the rights of Beneficlary
against CES, and Beneficiary agrees to take at Calpine's expense such steps as Calpine may
reasonably request to implement such subrogation.

7. Miscelfaneous. No provision of this Guarantee may be amended or walved except
by a written instrument executed by Calpine and Beneficiary. This Guarantee shall not be deamed
to benefit any person except CES, Calpine and Beneficlary. In case any one or more of the
provisions contained in this Guarantes should be invalid, fllegat or unenfarceabls in any respect,
the validity, legality and enforceability of the remaining provisions shall not in any way be affected
or Impaired thereby. ;

8. Governing Law. THIS GUARANTEE SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANGE WITH THE LAWS OF THE STATE OF NEW YORK
WITHOUT REFERENCE TO CHOICE OF LAW DOCTRINE. CALPINE HEREBY
IRREVOGABLY WAIVES ANY AND ALL RIGHT TO A TRIAL BY JURY WITH RESPECT TO
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTEE.

9. Notices. Notices under this Guarantes shall be deamed received if sent to the
address specified hselow: (i) on the day received if sarved by overnight express delivery, and (if)
four business days after malling if sent by certified, first class mail, return receipt requested.
Any parly may change its address to which notice is given hersunder by providing notice of
same in accordance with this Section 8.

Ta Beneficiary: Scuthwestern Public Service Company
550 16th Street, Suite 900
Denvar, CO 80202
Aftn; Director, Credit & Contract Administration
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With copy to: Southwestern Public Service Company, )
¢/o Xcel Energy Services Inc.,
850 16th Street, Suite 1000, Denver CO 80202.
Attn: Manager, Struclured Purchases

To Calpine: Calpine Corporation )
717 Texas Avenue, Suite 1000 |
Houston, TX 77002
Attn. Risk Management Counsel [

With copy to: Calpine Energy Services, L.P.
717 Texas Avenus, Sulte 1000
Houston, TX 77002 :
Attn: Director of Corporate Credit ‘

IN WITNESS WHEREOF, Calpine has executed this Guarantes as of the date first above
wiitten.

CALPINE CORPORATION
(a Delaware Corporation )

By:
Name: '
Title: i
Date;

B-9
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FIRST AMENDMENT TO CONFIRMATION LETTER

~ This First Amendment to Confitmation Letter ("Rirst Amendment") is entered into this
23" day of August, 2010 by and between Southwestern Public Seryice Company, a New Mexico
corporation ("Buyer"), and Calpine Energy Services, LP., a Delawate litnited parthership
("Seller™).

WHEREAS, Buyer and Seller entered into a Confitmation Lettet dated May 7, 2010 (the
"Confirmation Letter") pursuant to which Seller agrees to sell Capacity and Unit Fiun Encrgy to
Buyer; and.

WHEREAS, the Parties wish to eftter into this First Amendment to reflect an extension of
the NMPRC approval contingency periad.

NOW, THEREFORE, in consideration of these premises, the mutual promises set forth in
the Confirmation Letter, and the mufual prommises of the Parties sct forth below, Bityer and Seller
agree as follows:

L. Defined Terms. Unless otheiwise defined herein, capitalized terms used in this
First Athendment shall have the meanings given to‘thetn in the Confirmation Letter.

2. Amendment. The first sentence of the third paragraph .of the "Contingencies"
section of the Confirmation Letter is heréby deleted and replaced in ifs entirety with the
following language:

In the event that Buyer timely applies for NMPRC approval pursuant to the above
paragraph but i$ ufiable, despite Buyer's commercially reasonable efforts, to
obtain NMPRC approval without coniditions satisfactory to Buyet, Buyer shall
have the right to terminate this Confirmation, by written notice to Seller, at any
time within niné moriths following the date of this Confirmation,

3 Other Terms and Provisions of Confirmation Letter. Except as expressly
amended herein, all other terms and provisions of the Confirmation Letter ferhain valid and in
full force and effect.

4, Successors and Assigns. The terms, covenants and conditions of this First
Amendment shall bind and inure fo the betiefit of the Parties and their respective representatives,
successors and permitied assigns, The Patties and each of their respective representatives,
successors and permitted assigns shall take any action necessary or proper to carty out the
puiipose and intent of this First Amendment,

3. No Third Party Beneficiatles. This First Amendment shall not confer any tights
or rernedies on any person or entity other than Buiyer and Seller and théir reSpective suecessors
and permitted assigns.

6. Severability. The invalidity, illegality or unenforceability in any jurisdiction of
any provision in of obligation undei this First Amendment or any other documents or
instruments related hereto shall not affect ot impair the validity, legality or enforceability of the
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remaining provisions or obligations under this First Amendment or such other document or
instrument.

7. Headings, Section headings in this First Amendment are included herein for
convenience of reference only and shall not constitute a part of this First Amendment for any
other purpose ot be given any substantive effect,

8. Counterparts. This First Amendment may be executed in two (2) or more

counterpatis and by different Parties on separate counterparts, all of which shall be considered
one and the same agreement and each of which shall be deemed an original.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, the Parties have caused this First Amendment to be duly
executed effective as of the date first set forth above.

Dated: AvgesT 242010 Southwestern Public Service Company, a
New Mexico corporation

BYI\W%%\

Name: 77270 KA wad KAM |
Title: 2¢/A€e T 0L, PYRCPISED LPOWER

KQEE Emercy SERAVITCes svca,
as AGgerm7 PO Sourygwesyreadn
PuBLic, SERWEE Combdmny

Dated; éwft(ﬁ* %, 2010 Calpine Energy Services, L.P., a Deldaware
limited palw M
By: '/7
Name: ~{lug ifill i
Title: _FNQ ouwd (liel Lorwerdal Offree~ o
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SECOND AMENDMENT TO CONFIRMATION LETTER

This Second Amendment to Confirmation Letfer (“Second Amendment”} fs
entered into as of February 26, 2014, by and between Calpine Energy Services, LP, a
Delaware limited partnership (“Seller”) and Southwestern Public Service Company, a
New Mexico corporation (“Buyer”), Buyer and Seller are hereinafter referred fo
individually as a “Party” and collectively as the “Parties”,

WHERTEAS, Buyer and Seller have entered into that certain EET Master Power
Purchase and Sale Agreement, version 2.1 (4/25/00) dated as of May 7,2010 and a
Confirmation Letter dated May 7, 2610 (the “Confirmation Letter™) pursuant to which
Seller agreed to sell Capacity and Unit Firm Enetgy to Buyer, as amended; and

WHEREAS, Buyer and Seller desire fo further amend the Confirmation Letter to
reflect changes expected to result from the commencement of the Southwest Power Pool
(the “SPP”) Infegrated Marketplace (the “SPP Market”) expected to commence on or

about March 1, 2014,

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, Buyer and Seller hereby agree as follows:

1. Defined Terms. Unless otherwise defined, capitalized terms used but not
defined herein shall have the meanings set fotth in the Confitmation Letter,

2. Amendment. The attached Day-Ahead and Real Time Energy Market
Protocols (“Exhibit A*) are hereby incorporated info the Confirmation Letter, For
avoidance of doubt, the Confirmation Letiter shail be deemed to be amended to reflect all
of the tules that ate implemented as part of the SPP Market (“SPP Market Rules”),

3, Term. Upon commencement of the SPP Market, Seller agreos to offer available
energy in accordance with the Confirmation Letter to the SPP Market in conformarce
wifh the SPP Markef Rules. '

4, Other Terns and Provisions of Confirmation Letter, Except as expressly

amended herein, all other terms and provisions of the Confirmation Letter remain valid
and in fll force and effect.

5. Successors and Assigns, The terms, covenants and conditions of this Second
Amendment shail bind and inure to the benefit of the Parties and their respective
representatives, successors and permitted assigns. The Parties and each of their respective
representatives, successors and permitted assigns shall take any action necessary or
proper to carry out the purpose and intent of this Second Amendment,

2017 TX Rate Case
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6, No Third Paily Beneficiaries. This Second Amendment shall not confer any
rights or remedies on any petson or entity other fhan Buyer and Seller and their

respective successors and permitted assigns,

7. Severability, ‘The invalidity, lllegality or unenforceability in any jurisdiction of
any provision in or obligation under this Second Amendment or any other documents or
instruments related hereto shall not affect ot impair the validity, legality or enforceability
of the remaining provisions or obligations under the Second Amendment or such other

document or instrument,

8. Headings, Section headings in this Second Amendment are included herein for
convenience of reference only and shall not constitute a part of this Second Amendment
for any other purpose or be given any substantive effect.

9. Counterparts. This Second Amendment may be executed in two (2) or more

counterparts and by different Parties on separate counterparts, all of which shall be
considered one and the same agreement and each of which shall be deemed an original.

[Intentionally left blank, signature page to follow]
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1IN WITNESS WHEREOF, the Parties have caused this Second Amendment to be

executed as of the day and year first wiitten above.

Calpine Energy Services, L.P.

By:

Name;

Title:

Southwestern Public ServiceCompany, a New Mexico corporation

By: %’/ ?

7

J
Name: %n Kawakami

Title: Director, Purchased Power
Xecel Energy Services Inc. as Agent for
Southwestern Public Service Company
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IN WITNESS WHEREOF, the Parties have-caused this Second Ammendment to be

executed as of the day and year first written above.

Calpine Energy Services, LT,

By: R_S/ LA D ZO/UA‘GI%
Name: [6'}‘@{ L l& . ?ﬁl)ﬁé
tites e lwe\ite Ppesidond

Southwestern Public Service Company, a New:Mexico corperation

By;

Namer

Title:
XKcel Energy Services Inc. as Agent for
Southwestern Public Service Company

WP/I-4(CD)

Page 448 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case




WP/I-4(CD)

Page 449 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

EXHIBIT A

Day-Alead and Real Time Energy Market Protocols

Bilateral Setflement Schedule Opfion

The Seller shall offer Buyers' share of the Facility’s Contract Capacity (200 MW) in to
the SPP Day-Ahead market every day unless notifying the Buyer of an outage as
described in the Confirmation Letter.

After the Day-Ahead resulls are published by SPP:

A, Buyer and Selle shall agree upon a “lock back caleulator” (via a mutually ]
agreeable calculation spreadsheet) that will determine the DA Schedule at the
time of the posted DA Market results. Tt is understood that the look back
calculator is intended to capture the Confirmation Letter charactetistics as !
closely as possible. Energy will be deemed scheduled if certain tests are
confirmed using the look back calculator, The ook back caleulator will take
into account the previous day’s Schedule to determine minimum downtime, i
scheduling and variable charges.
B. Within three (3) days following publishing of the DA Matket resuits, Seller
shall submit & Day Ahead Bilateral Settlement Schedule (“BSS™) at the
Facility Settlement Location for the amount of Buyer’s Enetgy where the sum
of the revenues at the Facilify’s LMP exceeds the contracted costs as
determined by the look back caleulator, ?
. The hourly volume shall be 200 MW unless instructed otherwise,
, The BSS shall cover a minimum of eight (8) consecutive hours with eight (§)
hours minimmin downtime between Schedules.
E. Contract Price shall include:
a, Variable O&M Charge
b. Quantity of Gas[Start Up -+ Energy] x Daily Gas Price Panhandle, Tx-
Okta -+ $0.48 per MMBTU plus the applicable City of Coweta Utilities
Tax
¢. Scheduling Charges
F. Buyer shall be paid directly by SPP (via the BSS) the applicable DA TMP for
the Buyet’s Energy for all hours and MWs that the BSS occurs.
G. The BSS Option will be evaluated over contiguous commitment periods,
including those that span multiple days,
H, The Bilateral Settlement Schedule option shall be in offect everyday unless
Seller is notified by 8:00 am CPT fo cease or to establish a Must Rua Self-
Commit Option.
I Within one hour after the Day-Ahead Market clears, an emait will be sent by
Buyer to Seller at SPScontract@ocalpine.com with the Day-Ahead Schedule
that will be entered into SPP as a BSS. Ifno energy is scheduled on Buyer's
behalf as a BSS, then within 15 minutes of the receipt of such email, an email

jwie]
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will be sent by Seller to Buyer at dlrtelectriemarketerssps@xcelenergy.com
declaring whether the Contract Capacity otherwise was scheduled into the
Day-Ahead Market,

. For any hours where no Day-Ahead Schedule will be entered into SPP as a

Day-Ahead Bilateral Settlement Schedule and the Contract Capaclty was not
otherwise committed to the Day-Ahead Market, Seller will notify Buyer of
any Contract Capacity that did not clear in the Day-Ahead Market, Buyer will
have the right, subject to the contractual notification times, to dispateh in the
Real-Time market any capacity not cleared in the Day-Ahead Market,

. Within three (3) days of the Operating Day, as defined under Attachment AR

of the SPP Tauiff, Seller shall submit & Real-Time BSS at the Facility
Settlement Location for the amount of Buyet’s enorgy dispaiched in Real-
Time.

. Buyer will be responsible for any Make Whole Payment Uplift charges

associated with energy dispatched by Buyer in Real-Time,

2017 TX Rate Case
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THIRD AMENDMENT TO CONFIRMATION LETTER

This Third Amendment to Confirmation Letter (“Third Amendment”) is'entered
into as of June 263 , 2014, by and between Calpine Energy Services, L.P., a Delaware
limited partnership (“Seller”) and Southwestern Public Service Company, a New Mexico
corporation (“Buyer”). Buyer and Seller are hereinafier referred to individually as a
“Party” and collectively as the “Parties”.

WHEREAS, Buyer and Seller have entered into a Confirmation Letter dated May
7, 2010 (the “Confirmation Letter”) pursuant to which Seller agreed to sell Capacity and
Unit Firm Energy to Buyer, as amended by the First Amendment thereto dated August
23,2010 and by the Second Amendment thereto dated February 26, 2014; and

WHEREAS, Buyer and Seller desire to further amend the Confirmation Letter to
reflect changes expected to result from the commencement of the Southwest Power Pool
(the “SPP”) Integrated Marketplace (the “SPP Market”) that commenced on March 1,

2014; and

WHEREAS, Buyer and Seller desire to replace in its entirety Exhibit A to the’
Second Amendment with Exhibit A to this Third Amendment.

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, Buyer and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set forth in
the Confirmation Letter.

2. The attached Day-Ahead and Real Time Energy Market Protocols (“Exhibit A”)
are hereby incorporated into this Confirmation Letter and shall replace in their
entirety Exhibit A to the Second Amendment as of the date hereof and Exhibit A
to the Second Amendment shall no longer be in effect.

3. Upon commencement of the SPP Market, which was launched on March 1, 2014,
Seller agrees to offer available energy in accordance with the Confirmation Leiter
(as amended by this Third Amendment) to the SPP Market in conformance with
the SPP Market Rules (as defined below).

4, Exhibit A sets forth the understanding of the Parties to implement the Change in
Regional Territory provision of the Confirmation Letter relating to the SPP
Market. All ferms and conditions of the Confirmation Letter remain unchanged
except as set forth herein.

2017 TX Rate Case
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5. For avoidance of doubt, the Confirmation Letter shall be deemed to be amended
to reflect all of the rules that are implemented as part of the SPP Market (“SPP
Market Rules”).

[Intentionally left blank, signature page to follow]
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TN WITNESS WHEREOQF, the Parties have caused this Third Amendment to be
executed as of the day and year first written above.

Calpine Energy Services, L.P.

By: %9"’/ ey

Name: ’St\{\f\z‘((‘ﬂ& Cordmean
e \ee ‘PF@(;\C\"C{“

Southwestern Public Service Company, a New Mexico eorporation

By:\ w
— . rl

Name: v

Title: VL rew Lo HAPL
Kcel Energy Services Tne., as Agent for
Southwestern Public Service Company, a New
Mexico corporation

2017 TX Rate Case




WP/I-4(CD)
Page 454 of 1449

Sponsors: Klein, Romer

EXHIBIT A

"Day-Ahead and Real Time Inergy Market Protocols

Bilateral Settlement Schedule Option

The Seller shall offer the Contract Capacity (200 MW) into the Southwest Power
Pool, Inc. (“SPP”) Day-Ahead (“DA”) market {“DA Market”) and Real Time Energy
Balancing market (“RTBM”) on behalf of the Buyer every day unless Seller notifies
the Buyer of a Planned Outage or an unscheduled or Forced Outage as described in

the Confirmation Letter.
After the DA Market results are published by SPP:

A. Buyer and Seller shall agree upon a “look back calculator” (via a mutually
agreeable calculation spreadsheet) that will determine the DA Bilateral
Settlement Schedule (“DA BSS”) at the time of the posted SPP DA Market
results: It is understood that the look back calculator is intended to
capture the Confirmation Letter dispatch characteristics as closely as
possible. The look back calculator will take into account the previous
day’s DA BSS to determine minimum downtime, minimum runtime,
scheduling and variable charges. If Seller offers the Contract Capacity at
dispatch characteristics consistent with or less than the Confirmation
Letter terms, the look back calculator shall be used to determine the
Requested Energy, subject to the Contract Capacity being committed by
SPP for the hours committed in the DA Market.

B. Within three {3) days following publishing of the DA Market results,
Seller shall submit and Buyer shall confirm a DA BSS at the Delivery Point
for the amount of Buyer’s Requested Energy where the sum of the
revenues at the Pacility’s LMP exceeds the contracted costs as determined

by the look back calculator.

C. If Buyer sends a DA BSS to Seller as calculated by the look back calcuiator
and the Contract Capacity is not committed by SPP in the DA Market for
any portion of the DA BSS, then no DA BSS shall be entered for the period
the Contract Capacity was not committed in the DA Market as long as
Seller offered the Contract Capacity in the DA Market at or lower than the
dispatch characteristics as described in Section F hereof. If Buyersendsa
DA BSS to Seller as calculated by the look back calculator and the Contract
Capacity is not committed in the DA Market for any portion of the DA BSS,
Seller shall provide to Buyer the dispatch characteristics that were used
to offer the Contract Capacity into the DA Market for the applicable day.
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. The hourly volume of the DA BSS shall be 200 MW unless instructed
otherwise by SPS.

. The DA BSS shall cover a minimum eight (8) consecutive hours for the
150 MW and 200 MW Scheduled Quantity. There shall be a minimum of
eight {8) hours minimum downtime between DA BSS schedules.

., The dispatch characteristics shall be consistent with the Confirmation
Letter and include the following:

Variable 0&M Charge

Quantity of Gas multiplied by the Cost of Gas

Scheduling Charges

Other variable costs Buyer is obligated to pay Seller under the

Confirmation Letter (eg. Emissions Costs).

oo

. Seller’s submittal and Buyer’s confirmation of a DA BSS or a Real Time
BSS (as defined below) shall be deemed Delivered Energy at the Delivery

Point.

. Buyer shall be settled directly by SPP for the Delivered Energy pursuant
to the DA BSS or Real Time BSS.

In the event the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage, the Seller has the option to deliver
Replacement or Alternate Energy at the Delivery Point.

The DA BSS option, as described in A through H above, will be evaluated
over contiguous commitment periods, including those that span multiple
days.

. The DA BSS option shall be in effect everyday for the purposes of the
Energy Call Option unless Seller is notified by 8:00 am CPT to cease or to
establish a self-commitment of the Contract Capacity for the subsequent
calendar day. -

. Within one hour after SPP posts the DA Market results, an email will be
sent by Buyer to Seller at SPScontract@calpine.com with the schedule
that will be entered into SPP as a DA BSS. The email from Buyer to Seller
shall indicate 0 MW for all hours in which there is no schedule. If there is
no energy schedule for any hour for such day, then within 15 minutes of
the receipt of such email, an email will be sent by Seller to Buyer at

dirtelectricmarketerssps@xcelenergv.com  declaring  whether  the

Contract Capacity otherwise was committed into the DA Market.
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M. For any hours where no schedule will be entered into SPP as a DA BSS
and the Contract Capacity was not otherwise committed to the DA
Market, Buyer will have the right, subject to the contractual notification
times and SPP commitment, to dispatch in the RTBM any capacity not
cleared in the DA Market.

N. If the Contract Capacity is dispatched in the RTBM pursuant to a Buyer
request described in M above, within three (3) days of the Operating Day
(Operating Day as defined under Attachment AE of the SPP Tariff) Seller
shall submit and Buyer shall confirm a Real-Time Bilateral Settlement
Schedule ("Real-Time BSS”) at the Delivery Point for the amount of
Buyer's schedule dispatched in Real-Time.

0. In the event that Seller is unable to deliver due to an unscheduled outage
or Forced Outage, Seller shall notify Buyer within fifteen (15) minutes or
as soon as reasonably practical of such unscheduled outage or Forced
Outage. The notification shall notify Buyer of the occurrence of the
unscheduled outage or Forced Outage, the anticipated shortfall amount
and duration to the schedule. For any anticipated shortfall amount
resulting from an unscheduled outage or Forced Outage of the Turbine,
the shortfall amount shall be aliocated to Buyer on a pro rata basis equal
to the Schedule energy amount divided by the capacity of the Turbine. A
Real-Time- BSS from Buyer to Seller will be entered by Seller and
confirmed by Buyer in an amount equal to the shortfall caused by the an
unscheduled outage or Forced Outage unless Replacement Energy or
Alternate Energy is provided. The entry of a Real-Time BSS from Buyer to
Seller will not affect any previously entered DA BSS from Seller to Buyer.

P. Buyer shall be responsible for any SPP Integrated Market imbalance charges,
scheduling charges, offsets or other costs associated with a Real Time BSS
(“Charges™). The Charges shall be documented and shall be associated with
the Contract Capacity. Seller agrees to provide Buyer reasonable
documentation to support such Charges.
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CALPINE Calpine Energy Services, L.P.
717 Texas Avenue, Suite 1000
Houston, Texas 77002

(713) 830-8333
Fax: (713) 830-8868

CONFIRMATION LETTER
(EEI)

"CONFIDENTIALITY NOTICE: The information is intended only for the use of the
individual or entity named below. If you are not the intended recipient, you are hereby
nofified that any disclosurs, copying, distribution, or faking of any action in reliance on
the contenis of this information is sftrictly prohibited. If you have received this )
transmission in error, please immediately notify us by telephone to arrange for return of !

the documents.”

Date: June 1, 2012 -

Te: Southwestern Public Service Company
Altention: Purchased Power Department

Fax No.:

From: Calpine Energy Services, L.P.

Re: Calpine Deal Number:

Calpine Agreement Number:

This Confirmation amends, resfates and supersedes in_ifs enfirety the Confirmation
dated prior to the date hereof in respect of this Transaction.

The purpose of this Confirmation is to confirm the terms and conditions of the fransaction (the
"Transaction") agresd upon by Buyer and Seller as of the Trade Date specified below. This :
Confirmation is being provided pursuant to, in accordance with and is subject fo the provisions )
of to that certain EEl Master Power Purchase and Sale Agresment, version 2.1 (4/25/00) by and i
between Southwestern Public Service Company ('SPS") and Calpine Energy Services, L.P. :
("CES") dated as of May 7, 2010 (the "Agreement"). Notwithstanding any contrary provisions in
the Agreament, any conflict batween this Confirmation and the Agreement shall be resalved in
favor of this Confirmation. Buyer and Selfer shall be referred to individually herein as a "Party"
and collectively herein as the "Parties.” Capitalized terms used but not defined herein shall
have the meanings ascribed to them in the Agreement.

We confirm the following terms of our Transaction:

Buyer: SPS

!
Seller: CES }
Trade Date: ~ June1,2012 "
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Product: Capacity and a day shead Ensrgy Call Option on Energy. Buyer
shall have the right to call for either 50 MW, 130 MW, or 200 MW
contract Quantity of Energy to be delivered during any day of the
Delivery Perlod within a Schedule, effected by Buyer consistent
with the scheduling provisions hereof. In no event shall Buyer be
enlitled to schedule volumes other than that stated in the

preceding sentence.

Quantity of Capacity

and Energy: 200 MW ("Contract Capacity”) of Capacity and Unit Firm Energy
(as defined below, "Energy”} from the Turbine at the Facility.
For purposes of this Transaction and Confirmation, the definition
of “Unit Firm" in Schedule P of the Agresment is hereby changed

o read as follows:

“Unit Firm” means, with respect to this Transaction, that
the Energy that Is the subject of the Transaction is
intended to be supplied from the Turbine (as defined in the
Confirmation), and in the event the Turbine Is unavailable :
or de-rated as a result of an unscheduled outage or i
“Forced Outage” (as defined in the NERC Generating Unit 1
Availability Data System (GADS) Forced Outage reporting :
guidelines) and (i) Seller elects not to deliver Replacement
Ensrgy or Alternate Energy, or (i) Seller efects to deliver
Alternate Energy but Buyer slects not to accept or receive
Alternate Energy, Buyer's obligation to pay the Capacity
Payment shall be reduced by the Capacity Avaitability
Adjustment Amount, but no other damages shall apply in
such instances, including without limitation the damages
sef out in Article Four of the Agreement.

Further, except as provided above, Seller's failure to ;
deliver under a "Unit Firm" Transaction shall be excused:
(i) by an event or circumstance that affacts the Turbine so
as {o prevent Seller from performing its obligations, which
event or clrcumstance was not anticipated as of the date
the Transaction was agreed fo, and that is not within the
reasonable control of, or the result of the negligence of,
Seller or (il) by Buyer's failure fo perform. In any of such
events described in the foregoing sentence, Seller shall
not be liable to Buyer for any damages, including any
amounts determined pursuant to Article Four.

An unscheduled outage or Forced Outage may not be based, in
whole or in part, on (i) Seller's increased costs of operating the
Facility, or (ii) Seller's abllity or desire to enter into fransactions
with third parties. Seller may provide Replacement Energy or
Alternate Energy to restore Buyer's Schedule in the event of an
unscheduled outage, Forced Outage or derate of the Turbine as
set forth bslow,
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Confract Price:

Capacity Payment:

For purposes of the reference to "Contract Price" in Article Three and the
definition of Force Majeurs in the Agreement, "Contract Price" means the sum of

" {i) the Capaclly Payment (calculated using the pertinent monthly Capacity Price

consistent with the "Capacily Availability Adjustment” below), plus (i) the
Variable O8M Charge, muitiplied by the Quantity of Energy delivered each
month, plus (i} any Scheculing Charges per month, plus (iv) the Cost of Gas for
the applicable calendar month.

Seller shall show the individual components of the Contract Price (subsecttons (i)
through (iv) above In this section) on each monthly invoice submitted to Buyer for

payment.

The "Capacity Payment" for each month as uséd herein equals the Capacity
Price multiplied by the Contract Capacity, reduced by the Capacity Availabllity
Adjustment. The applicable Capacity Prices for each month and each year of the
Delivery Period of this Gonfirmation are as set forth in the Table below. The

.Summer Months are defined as the months of June,. July, August, and-
- September during the Delivery Period. The Non-Summer Months are defined as

the months of January, February, March, April, May, October, November, and
December during each year of the Delivery Period.

Calendar Period * Months Capacity Price - Non-Summer Months

Capacity Price ~ Summer

June 1, 2014 —May 31, 2015

June 1, 2015 — May 31, 2016

" [June 1, 2018 — May 31 2017

June 1, 2017 —May 31, 2018

June 1, 2018 -Sept 30, 2018

Oct 1, 2018 — May 31, 2019

il

Variable O&M Charge:

Scheduling Charge:

Sl per MWh multiplied by the Inflation Factor.

Except when the Buyer schedules only 50 MW Quantity of Energy; In which case
no Scheduling Charge will apply. Buyer shall pay a "Scheduling Charge” for
each Schedule submitted by Buyer and dispatched by Seller, calculated using
the following formula: ;

The Scheduling Charge calculated above shall not exceed the amount equal fo

x Inflation Factor} for any 24 hour period, except in the circumstance that
two separate Schedules were submitted for such 24 hour period.
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For the avoidance of doubf, Scheduling Charges also apply if

Seller delivers Replacement Energy or Aliernate Energy. An

additional Scheduling Charge will not be assessed in relation to a

Turbine restart during a single continuous period scheduled by :
Buyer following an unscheduled outage or Forced Outage. not

caused by Force Majeure.

Provision of Gas: Seller shall provide Gas corresponding to Energy Buyer schedules
In accordance with the “Option Exercise, Scheduling” section !
herain. E
Contract Heat Rate: The Contract Heat Rate is as set forth in the table below:

Contract Heat Rate (MMBtu/MWh)
Contract Year -Scheduled Quantity

200
50 MWh'hr, 130 MWhihr MWh/hr

June 1, 2014 - Sepi 30,2018 [} N | [
Oct1, 2018 ~May 31,2019 | [ ] 8
Quantity of Gas: a) Seller shall provide the applicable Quantity of Gas

corresponding to the respective Quantity of Energy Scheduled
pursuant hereto, as set forth in the tables below:

June 1, 2014 - Sept 30, 2018
Quantity of Gas -~ Energy

Quantity of Energy | Contract | Quantity of

Scheduled Heat Rate Gas
{MWh) (MMBtu/ | (MMBtu/hr)
MWh

R H |
120 —EN
200 o | .

Oct 1, 2018 — May. 31, 2019
Quantity of Gas -- Energy

Quantity of Contract | Quantity of

Energy Heat Rate Gas
Scheduled (MMBt/ | (MMBtu/hr)
(MWh) MWh}
50 m

130 ]
200 [




Cost of Gas:

Delivery Petlod:

Delivery Point:
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In the event of any unexcused fallure of Seller to deliver Energy
hereunder, or Buyer deciding not to accept Alternate Energy,
Buyers corresponding payment obfigation for Gas shall be
proportionately reduced.

b) In addition, Seller shall provide the applicable Quantity of Gas
required for start up gas as shown in the table below:

Quantity of Gas — Stari Up
(MMBtu/Schedule)

130MW or [ ]
200MW

¢) The fotal Quantity of Gas to be provided by Seiler on a given
day will be calculated as follows:

The product of the number of hours scheduled and corresponding
Quantity of Gas per the "Quantity of Gas - Energy" table above
plus the Quantity of Gas required for start up for each Schedule as
shown in the "Quantity of Gas — Start Up" table above (if
applicable).

The "Cost of Gas" shall be the aggregate of the Daily Gas Costs
for each Gas Day during the calendar month plus any Intra-Day
Scheduling Costs for the applicable calendar month. The "Daily
Gas Cost” will be calculated b

which constiiutes a reasonable value of wnat ¢
expected 10 bs, as of the Trade Date, the actual cost of gas :
delivered to the Facility) plus the applicable Clty of Coweta Utilities ;
Tax as It exists currently under Municipal Code Section 7-401 or
as may exist in the future pertinent to the Delivery Perlod hereof.

June 1, 2014 through May 31, 2019, Hour Ending {"HE") 0100
through HE 2400 CPT, Monday through Sunday including NERC
holidays.

The Delivery Point will be at the point of interconnsction of the
Facility to the SPP transmission grid (CSWS.ONETA}. ;

Buyer shall be responsible for all applicable transmission service ;
charges and fransmigsion losses at and after the Delivery Point for i
transmission service as to Energy or Replacement Energy ;
delivered and at and after the alternate delivery point for any .
Alternate Energy delivered. Seller shall be responsible for all
applicable fransmission service charges and transmission losses
before the Delivery Point for transmission service as to Energy or
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Replacement Energy delivered and before the alternate defivery
point for any Alternate Energy delivered.

Replacement Energy;

Alternate Energy: In the event that a Transmission Provider curtalls fim

transmission service procured by Buysr consistent with the
"Contingencles”" Section hereof, such that Buyer is unable to
accept all or a portion of the scheduled Energy at the Delivery
Point or at a Buyer approved alternate delivery point, Buyer shall
be sxcused from accepting delivery of and paying for the curtailed

. Energy and from paying for the corresponding pro-rata amount of
Gas provided by Seller to the Turbine,

In the event the Turbine is unavailable or de-rated as a result of
an unscheduled outage or Forced Outags, Seller may, in its sole
reasonable discrefion, defiver replacement Energy from an
alternate turbine at the Facilily ("Replacement Eneray"). If Seller
reasonably determines it is unable to deliver Energy to Buyer from
the Facility for such purposs in whole or in part, Seller may offer fo
deliver replacement Energy to Buyer from an altemate source to
an aliernate delivery point that is on the border of or within the
SPS electrical service area transmission system (‘Alternate
Energy"), provided that Seller's offer provides Buyer with all
information regarding the total cost for Alternate Energy. Buyer
will, in its sole reasonable discretion, have the right to accept or
reject Seller's offer to deliver such Alternate Energy, In relation to
any specific Schedule. To the extent Seller provides Replacement
Energy or Buyer accepts Alternate Enesrgy, the amounis of
Replacement Energy and Alternate Energy delivered by Seller to
Buyer shall constitfute Energy delivered under this Gonfirmation
and shall be deemed delivered from the Turbine for purposss of
calculating the Contract Price and Capacity Availability Adjustment
Amount (defined below). Notwithstanding the previous sentencs,
in connection with Seller's delivery to Buyer of Alternate Energy
the Cost of Gas charged to Buyer will be adjusted by agreement
of the Parfies In response to Seller's offer to deliver Alternate !

Energy.

Option Exercise; :

Scheduling: All Scheduling shall be subject to and limited by any applicable
Rules promulgated by North American Electric Reliability Council
{"NERC") or ifs successor, the SPP or ifs successor, and good
utility practice (the "Scheduling Rulss”). With respect to any
changes in the Scheduling Rules, Buyer will manage and accapt
the risk of electric transmission scheduling requirements
necessary to accommodate delivery. Buyer shall have the right,
but not the obligation, fo exercise its Energy Call Option by
delivering notice of its option exercise to Seller no later than 8:00
am. CPT on the Business Day pricr fo the day on which the
Energy is to be delivered. Buyer shall have the right, but not the
obligation, to schedule Energy ("Requested Energy") for any day
as follows:
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(] Buyer shall schedule deliveries in consecutive one-hour
increments for a minimum of three consecutive hours for the first
50 MW, and eight conseculive hotrs for Schedules of 130 MW
and 200MW (no maximum numbsr of consecutive hours).

2) Buyer may make intra-day changes fo a previously
submitted day-ahead schedule (“Intra-Day Scheduling Change”),
provided that Buyer provides Seller advance notice of at least four
hours prior to the first hour affected by the Intra-Day Scheduling
Change, and if the Turbine requires a Cold Start, then Buyer shall
provide advance notice of at [east six hours prior to the start of the
first hour affected by the Infra-Day Scheduling Change. If Buyer
elects to make an Intra-Day Scheduling Change, Seller shall have
the right to charge Buyer for quoted costs (consistent with the
process described below} to accommodate such a change (“Inira-
Day Scheduling Cost"); provided, however, that Intra-Day
Scheduling Costs shall consist only of costs associated with the
change in Gas requirements as a result of the Intra-Day
Scheduling Change. No later than one hour after receiving notice
from Buyer of an Intra-Day Scheduling Changs, Seller shall
provide Buyer with a quote of the Intra-Day Scheduling Cost
associated with implementation of the Intra-Day Scheduling
Change. Upon receiving notice of the Intra-Day Scheduling Cost,
Buyer shall immediately nofify Seller of its decision either to
accept or withdraw the Intra-Day Scheduling Change request.

(3) Buyer may schedule deliveries at any start time; provided,
however, that Buyer shalt not be entitled to a second intra-day
Schedule, or a start for a subsequent day's Schedule, until the
expiration of eight hours from the previous Shutdown.

Capacity
Availabifity
Adjustment: To the extent Seller fails to deliver Energy from the Turbine
: because the Turbine is unavailable or de-rated as a result of an :
unscheduled outage or Forced Outage and (i) Seller elects net to
deliver Replacement Energy or Alternate Energy or (i) Seller
elects to deliver Alternate Energy but Buyer elects not to accept or
receive Alternate Energy, Buyer's obligation fo pay the Capacity
Payment shall be reduced by the Capacity Avallability Adjustment
Amount, but no other damages shall apply in such instances,
including without limitation the damages set out in Article Four of

the Agreement.

Seller guarantees the monthly Capacity Availabllify at 96% during :
Summer Months and 93% during Non-Summer Months. [f the i
Capacity Availability falls below 86% (calculated on a four month i
rolling average of the Summer Months during the Delivery Period) :
during a Summer Month or 93% during a Non-Summer Month
{calculated on a four month rolling average of the Non-Summer
Months during the Delivery Perlod), Seller will credit Buyer 1.5%of
the capacity payment for each 1% that the Capacity Availability



WP/I-4(CD)

Page 464 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

falls below the guarantead amount (the “Capacity Availability
Adjustment Amount”). Notwithstanding the foregoing, the Capacity
Avallability prior to the fourth Summer Month and prior fo the
fourth Non-Summer Month during the initial year of the Delivery
Peariod shall be determined as to each individual month for the first
three Summer Months and the first three Non-Summer Months,
rather than on such rolling average basis. In determining the
Capaclty Availability, (i} Force Majeure outages and Plannad
Maintenance (within the permitted limis stated in the "Planned
Maintenance" section below) shall not reduce the calculated
Monthly Availability and (i) Replacement Energy and Alternate
Energy delivered hereunder shall be treated as equivalent to the
delivery of Energy from the Turbine. The Capacity Availability
Adjustment Amount can never éxceed Capacity Price for such
month muiiiplied by the contract Quantity. Seller will credit Buyer
any Capacity Availability Adjustment Amount in the Invoice for the
month following the conclusion of each calendar month during the
Delivery Perfod.

The Hourly Availability will be calculated each hour Energy is
scheduled using the following equation:

If no Energy is scheduled, the Hourly Availability is equal to
1

The Capacity Availabllity for each month will be calculated using
the following equation;

'
i
— i
i

The Capacily Payment for each month will be computed using the
following equation:

cP =R vhore:

CP = the Capacity Payment expressed in Dollars for such month,

UCP = the unadjusted Capacity Payment = 200,000 kW x (CR),
expressed in Dollars for stich month,

CR = Capacity Price expressed in US Dollars per KW-month, for
the applicable month during the Delivery Period, and

CAA = the Capacity Availabliity Adjustment Amount expressed in
Doliars and calculated as:

For Summer Months:

(&) if cARA for such Month |{ | | | |
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(b) if CARA for such Month i N

I ——

For Non-Summer Months:
(a) if CARA for such Month | f
(b} if CARA for such Month i

Where:

CARA = is the four-month rolling average of CA calculated using
the values for the 3 previous Summer Months or Non-Summer
Months, as the case may be plus the value of the current month. :
For the first three Summer Months and the first three Non- :
Summer Months, CARA shall equal the value of CA for each
month. For example: :

For the month of June 2014, the CARA shall equal the monthly
value of CA for June 2014;

For the month of Septembsr 2014, the CARA shall be the average
of the monthly valuss for CA for June, July, August and
September 2014;

For the month of June 2015, the CARA shall be the average of the
monthly values for CA for July, August and September 2014 and
the monthly value for CA for June 2015;

For the month of February 2014, the CARA shall equal the value
- of CA for February 2014; and

For the month of April 2014, the CARA shall equal the average of
the monthly values for CA for January, February, March and April
2014.

Seller shall provide to Buyer calculations and supporting
documentation of the HA on a dally basis, and the CA and CAA on

a monthly basis.

Planned Maintenance: "Planned Maintenance” means a planned outage scheduled in
advance for the Turbine only during the Non-Summer Months.
Any requests by Seller to schedule Planned Maintenance during
any other month shall be subject to the prior written approval of
Buyer. On or before August1 of each year, beginning on
August 1, 2013, Seller will provide a binding schedule of Planned
Maintenanice for the following year (subject to madification with
due notice as set forth below) and a non-binding schedule of
Planned Maintenance for the balance of the Delivery Period.
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Seller shall be permitted a maximum of 480 hours of Planned
Maintenance for each calendar year for-the Turbine without
reduction of CA for purposes of the Capacity Avallability
Adjustment; provided, however, that Seller shall be permitied 740
hours of Planned Maintenance during one calendar year during
the Delivery Period (but not during the first two calendar years of
the Delivery Petiod), not reducing CA for purposes of calculating
the Capacity Availability Adjustment.

Seller shall provide Buyer with reasonable advance notice of any
change in any Planned Maintenance schedule consistent with the

following:
Planned Maintenance Advance Notice
Expected Duration Required
(1) Less than 2 Days at least 24 hours
(2) 210 5 Days at least 7 Days
{3} Major overhauls (over b Days) at least 90 Days
Contingencies: The commencement of the Parties' performance obligations as to

Product delivery and recelpt under this Confirmation is also
contingent upon the approval by the New Mexico Public
Regulation Commission ("NMPRC™). For the aveidance of doubi,

the Seller will not be obligated to schedule or deliver the Product
and Buyer will not be obligated to pay for the Product until this
Confirmation is approved by the NMPRC subject to Buyer's
termination rights in the immediately following paragraph. No later
than sixty (60) calendar days after the Partles’ execution of this

Confirmation, Buyer shall request approval of this Transaction and

Confirmation from the NMPRC. Buyer shall use commercially

reasonable efforts to obtain NMPRC Approval, and Seller shall

cooperate reasonably with Buyer's efforis to seek NMPRC

Approval. Buyer shall promptly provide written notice to Seller

upon grant of NMPRG approval, and this contingency, subject to

Buyer's fermination rights In the immediately following paragraph,

will have no further effect.

In the event that Buyer fimely applies for NMPRC approval
pursuant to the above paragraph but is unable, despite Buyer's
commercially reasonable efforts, to obtain (a) NMPRC approval or
(b) NMPRC approval without conditions safisfactory to Buyer, :
Buyer shall have the right to terminate this Confirmation, without i
any further financlal or other obligation to Seller as a result of such
termination, by written notice to Seller (not more than forty-five
(45) days after the date the NMPRC publishes the order. Upon
Seller's receipt of such notice, this Confirmation shall be
immediately terminated, and each Party shall be relieved of all
obligations pursuant fo this Confirmation without any further
financial or other obligation to the other Party as a result of such
termination or otherwise; provided, however, that each Party shall
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be respensible for its own costs and expenses incurred prior to i
such termination. :

Notwithstanding anything to the contrary herein, If the NMPRG
has not published an order approving this Transaction on or
before March 15, 2013, then either Party shall have the right fo
terminate this Confirmation with written notice to the other Party.
Upon receipt of such written notics, this Confirmation shall be
immediately terminated, and each Party shali be relieved of all
obligations pursuant to this Confirmation without any further
financial or other obligafion to the other Party as a result of such
termination or otharwise; provided, however, that each Party shall
be responsible for its own costs and expenses incurred prior to
such termination.

Effective from May 1, 2014 and through the Delivery Period, Seller
is obligated {o provide and maintain Required Credit Support. If
Seller fails to provide or maintain the Required Credit Support
during the period from such date through the end of the Delivery
Period, Buyer shall have the right o terminate this Confirmation
upon providing at least ninety (80) days’ written notice of same to
Seller unless during the initial twenty (20) days of such ninety (80)
day period Seller provides the Required Credit Support.

Except for Emissions Costs, Seller shall be solely responsible for
() any and all present and future taxes and other impositions of
Governimental Authorities relating to the construction, ownership
or leasing, operation or maintenance of the Faclility, or any
components or appurtenances thereof, including taxes and
impositions that vary based upon the amotint of power produced,
the amotnt and/or nalure of fuel consumed, and/or the amount
andlor hature of wastes produced by the Facility, and (if) all ad
valorem taxes relating to the Fagcllity; provided that responsibility
for the local City of Coweta Utilities Tax wiil be as stated in the
“Cost of Gas" section hereof.

The Parties shall cooperate to minimize tax exposure; however,
neither Party shall be obligated fo incur any financial burden to
reduce taxes for which the other Parly is responsible hersunder.
All Energy delivered by Sefler to Buyer hersunder shall be sales
for resale, with Buyer reselling such Energy. Buyer shall obtain
and provide Seller with any certificates required by any
Govermnmental Authority, or otherwise reasonably requested by ;
Seller to evidence that the deliveries of Energy hereunder are :
sales for resale.

(a) Notwithstanding anything to the contrary herein, Buyer shall
reimburse Seller for all Emissions Costs that are incurred by Seller
on or after June 1, 2014 (the “Commencement Date”) and that are

1
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applicable during the Delivery Period, resulting from the imposition
of any Law existing on the Trade Date by a Governmental
Authority with jurisdiction over Seller andfor the Fadility, and/or
any new environmental or other Law, or the madification or new
interpretations of existing Law(s) which become effeclive
subsequent o the Trade Date.

(v) As applicable, Seller shall include any Emissions Costs
payable by Buyer in its monthly invoice to Buyer, as provided in
Article 6 of the Agreement. :

(c) At Buyer's request, Seller shall provide Buyer a copy of any
reporting, estimates or other compliance documentation submitted
to any Governmental Authority pertaining to any Law resulting in
Emissions Costs for the Turbine (or Facility, as applicable),

{d) With respect to any Emissions Costs incurred by Seller on or
after the Commencement Date as a result of any new
environmental or other Law, or the modification or new

"interprefations of existing Law affecting emissions of carbon
dioxide {"CO2") and becoming effective subsequent to the Trade
Date (any such new or existing Law hereihafter, “Environmental
Change in Law”), Seller shall provide Buyer with written notice
thereof as promptly as practicable after Seller obtains knowledgs
thereof, but in no event less than three (3) months after the date
on which the Environmental Change in Law becomes effective (an
“Environmental Change in Law Notice”),

{e) If Buyer receives an Environmental Change in Law Notice,
Buyer and Seller shall negofiate in good faith and shall use
commercially reasonable efforts to develop and agree upon a
written amendment fo this Transaction in a timely manner to
govern the procurement, disposition, transfer, use, and market
price deferminations (including applicable indicas) of, and
accounting and billing for, Emission Costs for the applicable
compliance period (as madified from fime to time, “Emissions
Pian”) and to cooperate with and be responsive to each other and
each other's reasonable requests in the development of the
Emissions Plan. For the avoidance of doubt, the Parties agree
that the essential business purpose of this Emissions Costs and
Allowances section is for Buyer to bear alf Emissions Costs
refated o the production or sale of Delivered Energy during the
period commencing on the Commencement Date and ending at
the sxpiration of the Delivery Period. ;

(f} Seller will as soon as practicable notify Buyer, in wriling, if it
anticipates that Seller will be required to obtain, hold or surrender
emissions credits, allocations, allowances or offsets relating to any
CO2 emissions from the Facility attributable to Delivered Energy.
In the event that Seller receives any credits, allocations,
allowances, offsets, legally acceptable fradable instrument, or
similar item of value (“Credit”) related to the operation of the
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Turbine andfor emissions of CO2 from the Turbine, a pro rata

share of such Credits that are attributable to the Turbine shall be

applied to mitigate or offset the emissions andfor the Emissions A
Costs, as applicabls, Incurred by Seller as a result of operation of i
the Turbine for the sale of Delivered Energy hersunder, in
advance of Seller seeking reimbursement from Buyer hersunder.
For purposes of the preceding sentencs, the pro rata share shalf
bs calculated based on the same methods, formulae and/or
calculations used by the Govemmental Authority to determine the i
Emissions Costs for any given compliance period (e.g., (i} If

Emissions Costs are imposed on Seller based on the Capacity of

the Facility, then the pro rata share of Credits shall be equal fo

Buyer's percentage of Contract Capacity from the Facility, or (ii) if

Emissions Costs are imposed on Seller based on the volumetric

production or sale of Energy from the Facility during a given

compliance period, then the pro rata share of Credits shall be

equal to the amount of Delivered Energy during such period,

divided by the fotal amount of Energy produced or sold from the

Facility during that same period). If Seller receives some type of

corporate wide allocation of Credit which allocation is not directly,

but at least indirectly, related to the Turbine, Its emissions and/or

operation for the sale of Delivered Energy, Buyer and Seller shall

work fogether in good faith to establish a reasonable alfocation for

the Turbine.

(9) As an alternative to reimbursing Seller for any Emissions
Costs pursuant to paragraph (a) of this section, Buyer may, at its
election, provide to Seller CO2 emissions allowances fo cover
Buyer's share of Emissions Costs from the Turbine (or Facility in .
the case of Replacement Energy) as may be applicable and/or
required by Law, net of Buyer’s pro-rata share of Credits allocatsd
or granted to the Turbine {(or Facility in the case of Replacement
Energy) by a Governmental Authority.

(h) If Buyer elects to provide Seller with emisslons allowances to
cover Buyer's share of any Emissions Costs per the preceding
paragraph (g), Buyer shall have until thirly (30) days prior to any
compliance deadline (taking inte account seasonal, annual or
other compliance period deadlines) to fund the applicable
allowance accounts for the Facility with, or otherwise provide to
Seller, any CO2 emissions allowances required by Law as a result
of emissions of CO2 attributable to Delivered Energy from the
Turbine or Facility during such compliance period. [n the avent
that, prior to the date that is thirly (30) days before any such
compliance deadline, Buyer falls to provide such required
emissions allowances (if any), Seller shall supply such required
emissions allowances on behaif of Buyer and shall charge all
reasonable costs and expenses assoclated therewith (including
brokers’ and attorneys' fees, as applicable) to Buyer in the next
monthly invoice. Any remaining allowances in excess of actual
compliance requirements shall be netted against the following
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period's compliance requirement (fo the extent authorized by Law)
or retumned to Buyer, at Buyer's solé discretion.

(i) Without affecting or otherwise diminishing in any way Buyer's
reimbursement obligation pursuant to paragraphs (a) and () of this
section andfor Buyer's obligation to provide emissions aflowances
pursuant to paragraphs (g} and (h} of this section, nothing herein
shall relieve Seller of its obligation to comply, at its sole cost, with
any permit condition or emisslon limit or standard {including an
ernission limit or standard related to CO2) imposed specifically on

the Facility.

iy Should Seller supply Alternate Energy to Buyer from an
Identified alternate source, Seller shall be entitled to recover, and
Buyer shall be obliged to pay an amount equal to any Emissions
Costs assessed by such alternate source upon the sale of
Alternate Energy fo Buyer, which amount Is intended to recover
the aliernate source’s costs to comply with any Environmental
Change in Law (“Aliernate Energy Emissions Costs”); provided
that (i) in no event shall Buyers obligations with respect to
Alternate Energy Emissions Costs be greater than if such
Alternate Energy had been delivered from the Turbine. In no
event will Buyer be responsible for providing or reimbursing Seller
for Emissions Costs with respect to Alternate Energy acquired
from the market and not an identified alternate source.

SPP Integrated
Market Effects: The Parties recognize and acknowledge that SPP has announced

plans to create and launch an integrated marketplace initially with
a planned launch date of March 1, 2014. The Parties further
agree that the new SPP integrated marketplace may materially
affect each Party’s ability to perform under this Confirmation. For
that reason, the Parties agree to use good faith efforts fo negotiate
an amendiment {o this Confiimation In a yeasonable amotnt of
time fo address such market changes. Such amendment shall be
subject to NMPRC approval.

Change in
Regional Territory: in the event of a change in the operation or organizational

structure of the regional territory which includes the Facility or
" Buyer's service area (including a change or other modification of

an 180, RTO, or realignment of the fransmission system) and

such change is reasonably anticipated to affect materially either

Party's abllity to perform its obligations hereunder, including

without limitation result in a material shift in the Parties’ relative

financial risks, the representatives of sach Party shall convene :

within fifteen (15) days of written nofification from either Party and !

shail provide recommendations for the Parties' appropriate action.

Both Parties thereafter shall negotiate in good faith an amendment

fo this Agresment or take other appropriate actions, the effect of

which will be to preserve or restore the respective Parties, as
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closely as possible, to the same business and economic positions
that existed prior to such change.

FERC Order No. 717;
Compliance with
Applicable Law:

Buyer conducts its operations (i} in a manner intended to comply
with FERC Order No. 717, Standards of Conduct for Transmission
Providers requiring the separation of its transmission function and
its markeling function. Seller represents that It has entered into an
interconnection agreement with the applicable interconnection
provider and will maintain such agreement throughout the term
hereof. To the full axtent authorized by FERC regulations and the
FERC standards of conduct, Seller hereby authorizes Buyer to
contact and obtain information concarning the Facility and ils
interconnection agreement directly from the interconnection
provider and to the extent necessary Seller shall provide written
notice to the interconnection provider confirming such
authorization,

Each Party shall at all trmes comply with all pertinent Laws and
applicable licenses and permits of any Governmental Authority,
now in effect or hereafter enacted, amendments to any of the
foregoing, interpretations of any of the feregoing by a
Governmental Authority having jurisdiction, and ali applicabie
judicfal, administrative, arbitration and regulatory decrees,
judgments, injunctions, writs, orders, awards or like actions
(including those relating to human health, safety, the natural
environment or otherwise), except for any non-compliance that,
individually or in the aggregate, could not réasonably be expected
to have a material effect on the business or financial condition of
- the Parly or its ability to fulfill its commitments hereunder. As
applicable, each Party shall give all required notices, shall procure
and maintain all necessary governmental permits, licenses, and
inspections necessary for performance of this Confirmation, and
shall pay its respective charges and fees in connection therewith,

Miscellaneous: Seller shall not make unilateral application to the Federal Energy
Regulatory Commission for a change in rates, terms and
conditions herein under Section 205 of the Federal Power Act,
and Buyer shall not seek any relief under Section 206 of the
Federal Powar Act concerning the rates, terms and conditions

herein.

Except as expressly provided by this Confirmation, Buyer and
Seller further agree that the standard of review for changes to this
Confirmation proposed by any person, including a non-pariy or the
Federal Energy Regulatory Commission acting sua sponte shall
be the "public interest” application of the “just and reasonable”
standard of review set forth In United Gas Pipe Line Co. v. Mobile
Gas_Service Corp., 350 U.S. 332 (1956) and Federal Power
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Commission v. Sterra Pacific Power Co., 350 U.S. 348 (1956) and
clarified by NRG Power Marketing LLC v. Maine Pub. Util
Comm'n 558 U.S. {2010) {commonly known as the "Mobile-Sierra’
doctrine). ) a

The Partles agree that telephone conversations may be recorded; :
fhat such recordings are evidence of communications and - ;
instructions between the Parties; and that they are admissible i
evidence in the event of a dispute. i

Notices:
To Buyer: ;
Southwestern Public Service Company, oo Xcel Energy i
Services Inc., :
1800 Larimer Street, Suife 1000, Denver CO 80202 ;
Attn: Manager, Structured Purchases : .
To Seller: ;
As set forth in the Agreement
Definitions:

"Capacity" means the megawait output level that the Turbine is capable of continuously
producing and making available at the Delivery Point during each hour of the Delivery Perlod.

"Gatastrophic Equipment Fallure” means sither a sudden unexpected failure of a major piece of
equipment, mechanical or equipment breakdown which (i} substantially recuces or eliminates
the capability of the Turbine to produce Energy, () Is beyond the reasonable control of Seller
and could not have been prevented by the exerclise of reasonable due diligence by Sefler, and
(iii) is caused by Force Majeure, the negligence of a third party engaged in maintenance or
repair activities with respect fo the Turbine, or any other cause heyond the reasonable control of !
the Party relying on such cause to excuse s performance. ’ :

"Confract Heat Rate" means the ratio of fusl consumed to electricity produced relating to the
pricing of Fuel Conversion Services, shall have the values stated in the "Contract Heat Rate"

Section of this Confirmation.

“CPT" means Central Prevailing Time.

“Credit Delivery Amount” means (i or the period from and including June 1, 2014
through May 31, 2018, {ii or the period from and including June 1, 2018 through
May 31, 2017, and (iii) or the period from and including June 1, 2017 through May
31, 2019,

“Delivered Energy” means, pursuant to a Request for Energy, the amount of () metered :
Requested Energy expressed in MWh produced at the Facility and delivered at the Delivery :
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Point, (i)} Requested Energy scheduled and delivered as Replacement Energy, and (jii)
Alternate Energy provided by Seller from an identified alternate source.

“Emissions Cost(s}’ means (i) the cost of allowances, chargss, credits, offsets, taxes, fees,
other costs or other legally acceptable tradable instruments related to CO2 emissions

attributable to the combustion of fuel fo produce Deiivered Energy during the Delivery Period
and (i) the amount of any taxes assessed based on the quantity of CO2 emissions attributable
to the combustion of fuel to produce Delivered Energy during the Delivery Periad, in each case
that are incurred by or imposed upon Seller on and after the Commencement Date. In no event H
shall Emissions Costs include any Facility, Turbins, or alternate source, capital expenditures, '
tepairs, enhancements, additions, labor and materials or other similar expenditures.

"Energy” means electric energy having chatacteristics commonly known as three phase
alternating current, with a nominal frequency of 60 Heriz, a nominal voltage equivalent to that of
the transmission system into which it is being delivered at the Dellvery Point or, if applicable, an
alternate delivery point, and measured In KWh or MWh.

"Energy Call Option" means Buyer's right, but not obligation, to notify Seller to deliver Energy for
a period specified by Buyer.

"Facility’ means the Oneta Energy Cenler located in Broken Arrow, Oklahoma.

"Fired Hourg" means the greater of (i) 24 or (i) number of continuous hours in a Schedule.

"Force Majeure" for purposes of this Confirmation only, means one or more events or
circumstances resulting In an interruption or faillure of service or deficiency in the quality or
quantity of service, or any other failure {o parform if such failure: (i) is not caused by the affected i
Party's fault or negligencs; {il) is beyond the Party's reasonable control and; (iif) and which, by :
exercise of reasonable diligence the Parly is unable to prevent or overcome, such events or
circumstances including but not limited fo, storm, flood, tornado, lightning, earthguake,
explosion, transmission faflures, disruptions and/or curtallment hy transmission providers,
interruption andlor curtallment of firm gas fransporiation, civil disturbance, sabotage, war or
other armed conflict, insurrection, terrorism, act of God, action of a court, or compliance with
any court order, or Law having the effect of Law promulgated by a Governmenta! Authority
having jurisdiction or Catastrophic Equipment Faiture. Notwithstanding the foregoing, economic
hardship of either Party shall ot constifute a Force Majeure under this Confirmation, Any
" obligation to pay an amount otherwise owed may not be excused by Force Majeurs.

"Gas" means natural gas of a qualily that meets or exceeds the manufacturer’s specifications for
the Turbine.

"Gas Day" shall mean the 24 hour period beginning at 9:00 am (CPT) each day during the
Delivery Period. The first Gas Day of each calendar month will hegin at 9:00 am (CPT) on the
first calendar day of each month and the last Gas Day of each month will end at 8:00 am (CPT)

on the first calendar day of the subsequent month.

"GDP-IPD" shall mean Gross Domestic Product Implicit Price Deflator as first pubhshed by the
United States Department of Commaerce from fime fo time.

"Governmental Authority" means any federal, state, local, fribal or municipal governmental body,

and governmental, quasi-governmental, regulatory or administrative agency, commission, body
or other authority exercising or entitled to exercise any administrative, executive, judicial,
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legislative, policy, regulatory or taxing authority or power or any court or governmental, quasi-
governmental, regulatory, adminisirative or tribal dispute resolution fribunal or other body having

jurisdiction over a subject matter of the Agreement or this Confirmation.

"Inflation Factor” shall mean a factor escalating on January 1 of each calendar year, beginning
January 1, 2013, based on the change in the value of the first published GDP-IPD during the
fourth calendar quarter of the previous year and the fourth calendar quarter of the year previous :
to that year. For example, escalation of the Scheduling Charge and Variable O&M for 2013 will £
be based on the percentage change difference between the first published GDP-IPD in the i
fourth calendar quarter of 2011 and the first published GDP-IPD in the fourth calendar quarter of

2012,
“Investment Grade Ratfng’; means a senjor unsecured hond rating (unenhanced by third party
support) assigned by S&P of BBB- or higher and by Moady's of Baa3 or higher; provided that If

any senior unsecured bond rating (unenhanced by third party support) is exactly equivalent to
BBB-/Baa3, the rated entity shall not be on credit watch or negative outlock by such rating

agency.
"Law" means any applicable statute, law, ordinance, Rule, regulation, ruling, order, wit,

injunction, judgment, decree, directive, policy, procadure, or other legal or regulatory
determination or interpretation by a Governmental Authority of competent jurisdiction.

" effer of Credit" means one or more irrevocable, transferable standby letters of credit for the
Delivery Period issued by a U.S. commercial bank or financial institution (or a foreign bank with

a U.S. branch) with such bank having 1) a credit rating of at [east A~ from S&P or A3 from
Moody's and 2) assets of at least h(in US dollars) substentially in the form
attached hereto as Exhibit A. Costs of a Lefter of Credit shall be borne by the applicant
therefor,

"Request for Enetgy” means the request by Buyer for the dslivery of Requested Energy,
including changes thereto, in accordance with the applicable provisions of the Scheduling
section hereof.

"Required Credit Suppori" means that the Seller is required to provide to Buyer one of the
following for the ferm of this Transaction, including any extensions thereof, at its option: (i)
verifiable written evidence that it has achieved and maintains a senior unsecured bond rating
(unenhanced by third party supporl) that is an Invesiment Grade Rating; (i) a corporate
Guarantee, substantially in the form attached hereto as Exhibit B, equal to the Gredit Delivery
Amount from an entity that has a credit rating that is an Investment Grade Rating and is
reasonably acceptable to Buyer; provided that any entiy that has an Investment Grade Rating
that is an Affillate of Seller shall be deemed accepted by Buyer; (i) a Letter of Credif,
substantially in the form attached hereto as Exhibit A, equal to the Credit Delivery Amount; ; (iv)
an amendment to that certain Letter of Credit issued by Union Bank N.A on December 1, 2011,
as amended, equal to the Cradit Delivery Amount; or (v) a cash deposit, equal to the Credit
Delivery Amount, to a separate escrow-only entity acceptable to Buyer in a form acceptable to
Buyer. Interest accruing on cash deposited in escrow (at the interest rate pertinent to such i
escrow account) shall be transferred to Seller monthly within three Business Days following the
close of each calendar month. Seller shall replenish the Required Credit Support equal to the
Credit Delivery Amount within fifteen (15) Business Days after any draw on the Securily Fund by

Buyer.
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“Rule" means any requirement, tariff, rule, order, regulation, and procedure authorized or
established by the applicable Governmental Authority that may affect the Parties' obligations in
this Confirmation, as may be amended from time to fime.

"gchedule” shall commence with the first hour in which the Product is scheduled for delivery and
shall end with the last hour in which scheduled Energy is greater than zero, Buyer's receipt of
Energy continuously over two or more successive days shall be considered a single Schedule
for purposes of calculating the Scheduling Charge hereunder.

"Shutdown” means the end of a Schedule.

“SPP" means ihe Southwest Power Pool or a successor Transmission Provider thereto.

"Transmissicn Provider' means any selectric ufiity, transmission operator, Independent
coordinator of ransmission, or other entity that owns, operates, or controls facllities used for the -
iransmission of electric energy in interstate commerce from whom fransmission services,
ancillary and other services are necessaty for Buyer's receipt of Seller's delivery. of Energy
hereunder to Buyer at the Delivery Point and/or Buyer's receipt of Energy hereunder from Sefler

at the Delivery Point.

"Turbine" means unit no, 2.1 of the Facility.

[Remainder of Page Intentionally Left Blank]
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Piease confirm that the foregoing correctly sets forth the terms of our agreement by exscuting
the copy of this Confirmation and returning it to us.

Calpine Energy Services, L.P. Southwestern Public Service Company
a New Mexico corporation :

Name: StevenD. Pruett ' Name: Riley Hil

Title:  Senior Vice President Title:  President and CEO
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EXHIBIT A :
FORM OF LETTER OF CREDIT
i
DRAFT ONLY . * |
BENEFICIARY: APPLICANT: l
SOUTHWESTERN PUBLIC SERVICE CALPINE DEVELCPMENT HOLDINGS, INC, :
COMPANY 717 TEXAS AVENUE, SUITE 1000 :
C/O XGEL ENERGY SERVIGES INC. HOUSTON, TX 77002
1800 LARIMER STREET, 13™ FLOOR
DENVER, CO 80202

IRREVOCABLE STANDBY LETTER OF CREDIT NO:

DATE OF {SSUANCE:

EXPIRATION DATE:
AS THE ISSUING BANK {"ISSUER"), WE, HEREBY ESTABLISH THIS IRREVOCABLE STANDBY
LETTER OF GREDIT NO. IN EAVOR OF THE ABOVE-NAMED BENEFIGIARY {"BENEFICIARY") FOR

THE AGCOUNT OF THE ABOVE-NAMED APPLICANT ("APPLICANT') IN THE AMGUNT OF USD §
(___U.5.DOLLARS). —

FUNDS UNDER THIS LETTER OF CREDIT ARE AVAILABLE TO BENEFICIARY AGAINST PRESENTATION
OF DOCUMENTS NO.1 AND 2 SIGNED BY AN AUTHORIZED REPRESENTATIVE
OR OFFICER OF BENEFICIARY INDICATING HIS OR HER TITLE OR OTHER OFFICIAL CAPACITY.

1. BENEFICIARY'S DRAFT(S}) AT SIGHT IN THE FORM OF EXHIBIT "A" ("SIGHT DRAFT"), HERETO
REFERENCING THIS LETTER OF CREDIT NO. STATING THE AMOUNT OF THE DEMAND AND;

2. BENEFICIARY'S SIGNED STATEMENT STATING THAT:

(A) " THE AMOUNT SPECIFIED ON THE SIGHT DRAFT OF EVEN DATE HEREWITH IS THREE DAYS
PAST DUE AND PAYABLE BY CALPINE ENERGY SERVICES, L.P, UNDER THE AGREEMENT;" OR

(B) "LETTER OF CREDIT NC. WILL EXPIRE IN THIRTY (30) DAYS OR LESS AND
APPLICANT HAS NOT PROVIDED REPLACEMENT SECURITY PER THE TERMS OF THE AGREEMENT."

[SSUER WILL HONOR DOCUMENTS PRESENTED IN GOMPLIANCE WITH THE TERMS OF THIS
LETTER OF CREDIT AT THE ISSUER'S OFFICE [INSERT ISSUER'S ADDRESS] ON OR BEFORE THE
STATED EXPIRATION DATE, AS SUCH EXPIRATION DATE MAY BE EXTENDED HEREUNDER.

SPECIAL CONDITIONS:

1. PARTIAL AND MULTIPLE DRAWINGS UNDER THIS LETTER OF CREDIT ARE PERMIITED.
FOLLOWING ANY PARTIAL DRAW ISSUER WILL ENDQSE THIS LETTER OF CREDIT AND WILL
RETURN THE ORIGINAL LETTER OF CREIDT BACK TO THE BENEFICIARY UNLESS FULLY

UTILIZED,

2, ALL BANKING CHARGES ASSOCIATED WITH THIS LETTER OF CREDIT ARE FOR THE
ACCOUNT OF THE APPLICANT.

3. THIS LETTER OF GREDIT EXPIRES ON THE EARLIER OF:
(A) EXPIRATION DATE.
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i DRAFT ONLY

B) UPON REGE!PT OF A NOTICE FROM THE BENEFICIARY STATING THAT THE APPLICANT
HAS PROVIDED REPLACEMENT SECURITY PER THE TERMS OF THE AGREEMENT
ACCOMPANIED BY THE ORIGINAL LETTER OF CREDIT AND ORIGINAL AMENDMENT (S) IF

ANY.

(C) THE DATE WHEN THE BENEFICAIRY HAS RETURNED THIS LETTER OF CREDIT FOR
CANCELLATION.

EXGEPT AS STATED HEREIN, THIS LETTER OF CREDIT I8 NOT SUBJECT TO ANY GONDITION OR

QUALIFICATION AND IS OUR INDIVIDUAL OBLIGATION WHICH IS IN NO WAY CONTINGENT UPON

REIMBURSEMENT OR ANY RIGHT OF SUBROGATION. WE IRREVOCABLY WAIVE ANY AND ALL.

RIGHTS OF SUBROGATION, WHETHER AS PROVIDED BY STATUTE OR OTHERWISE, NOW OR

HEREAFTER THAT MIGHT, BUT FOR SUCH WAIVER EXIST, IN RESPECT TO THIS LETTER OF CREDIT :
OR ANY PAYMENT WE MAKE UNDER 1T, AS TO THE APPLICANT, YOU, OR THE TRANSACTION ;
BETWEEN YOU AND THE APPLICANT, WE FURTHER GIVE IRREVOCABLE ‘
NOTICE THAT WE ARE NOT NOWAND WILL NOT BE THE SECONDARY OBLIGOR OR CO-OBLIGOR OF
APPLICANT'S OBLIGATIONS AND LIABILITIES TO YOU FOR ANY PURPOSE. OUR OBLIGATIONS TO
YOU UNDER THIS LETTER OF CREDIT ARE OUR PRIMARY OBLIGATIONS AND ARE STRICTLY AS

STATED HEREIN.

THIS STANDBY LETTER OF CREDIT IS SUBJECT TO THE UNIFORM CUSTOMS AND PRACTICE

FOR DOCUMENTARY CREDITS (2007 REVISION), INTERNATIONAL CHAMBER OF COMMERCE
PUBLICATION NO. 600 (THE "UCP"), EXCEPT TO THE EXTENT THAT THE TERMS HEREOF ARE
INCONSISTENT WITH THE PROVISIONS OF THE UCP, INCLUDING BUT NOT LIMITED TO ARTICLES
14(B) AND 36 OF THE UGP, IN WHICH CASE THE TERMS OF THIS LETTER OF CREDIT SHALL GOVERN,
WITH RESPECT TO ARTICLE 14(B) OF THE UCP, ISSUER SHALL HAVE A REASONABLE AMOUNT OF
TIME, NOT TO EXCEED THREE (3) BANKING DAYS FOLLOWING THE DATE OF ISSUER'S RECEIPT OF
DOCUMENTS FROM THE BENEFICIARIES (TO THE EXTENT REQUIRED HEREIN), TO EXAMINE THE
DOCUMENTS AND DETERMINE WHETHER TO TAKE UP OR REFUSE THE DOCUMENTS AND TO

INFORM BENEFICIARY ACCORDINGLY.

IN THE EVENT OF AN ACT OF GOD, RIOT, CIVIL COMMOTION, INSURRECTION, WAR OR ANY

QTHER CAUSE BEYOND ISSUER'S CONTROL THAT INTERRUPTS [SSUER'S BUSINESS
(COLLEGTIVELY, AN “INTERRUPTION EVENT') AND CAUSES THE PLACE FOR PRESENTATION

OF THIS LETTER OF CREDIT TO BE CLOSED FOR BUSINESS ON THE LAST DAY FOR

PRESENTATION, THE EXPIRY DATE OF THIS LETTER OF CREDIT WILL. BE AUTOMATICALLY
EXTENDED WITHOUT AMENDMENT TO A DATE THIRTY (30) CALENDAR DAYS AFTER THE PLACE FOR
PRESENTATION REOPENS FOR BUSINESS.
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\ ‘DRAFT ONLY

EXHIBIT "A"
TOLETTER OF CREDIT
SIGHT DRAFT

AT SIGHT, PAY TO THE ORDER OF [NAME OF BENEFICIARY TO BE INSERTED], THE |
AMOUNT OF USD $ ( AND 00/100THS U.8. DOLLARS).

DRAWN UNDER. IRREVOCABLE STANDBY LETTER OF CREDIT NO. .
E

DATED:, 20_ |
[NAME OF BENEFICIARY TO BE INSERTED] §

BY: ITS AUTHORIZED REPRESENTATIVE
OR OFFICER [TITLE OR OTHER OFFICIAL
GAPACITY TC BE INSERTED]

TC:

[BANK NAME]
[STREET ADDRESS]
[CITY,STATE, ZIP]
ATTENTION:

23 . v
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EXHIBIT B
FORM OF GUARANTEE

Guarantee

This GUARANTEE dated as of __, 201_ (the “Effective Date”), is made by Calpine
Corporation, a Delaware corporation (“Calpine”), for the benefit of Southwestern Public Service

Company, 2 New Mexico corporation (‘Bensficiary”).

WHEREAS, Beneficiary and Calpine Energy Services, L.P., a Delaware limited partnership
{(“CES™ and a subsidiary of Calpine, have enfered into that certain Edison Eleclric Institute
Master Power Purchase and Sale Agreement and related Confirmation Letter, each dafed

, 201_ (collectively the “Agreement’);

NOW, THEREFORE, for value received, and as an inducement to Beneficiary to enter
into the Agreement with CES, Calpine agrees as follows: '

1. Guaraniee. Calpine irrevocably and unconditionally guarantees (as primary obligor
and not merely as surely) o the prompt and complete payment when due, by acceleration or
otherwise, of all amounts (whether present or future, actual or contingent) payable by CES under
the Agresment and any amendments thereto whether or not such amounts become due before or
after the Effective Date {¢ach an “Obligation”} commencing on the Effective Date and terminating
on the date ("Termination Date”) that is the earller of (i) May 31, 2019 (i) the fifleenth (15"
Business Day after prior written notice of termination of this Guarantee has been received by
Beneficiary, or (jii) the date when all Obligations have been paid. The aggregate liability of Calpine
under this Guarantee at any time shall not exceed U.S. $____ { MILLION AND NO/M00
UNITED STATES DOLLARS) {the “Guarantee Cap Amount’), exclusive of any costs and
expenses incurred by Beneficlary to collect or enforce any of the cbligations under this Guarantee.
This is a guarantes of payment and not of collection. [f CES falls to pay any Obligation for any
reason, Calpine will pay or cause to be paid such Obligation directly for Beneficiary benefit
promptly upon Beneficiary’s demand therefor and without Beneficiary having to make prior demand
on CES. All payments hereunder shall be made without reduction, whether by offset, payment in
escrow, of otherwise, except to the extent of any defenses to payment or performance which CES
may have under the Agresment, except for defenses arising out of the bankrupicy, insolvency,
dissolution or liguidation of CES, the power or authority of CES to enter into the Agreement, and
to perform thereunder, and the lack of validity or enforceability of the Agreement or any other
documents executed in connection with the Agreement. Exclusive of the Guarantes Cap
Amount, Calpine is liable for, and hereby indemnifies Beneficiary for Beneficiary's reasonable costs
and expenses, Including but not limited to reasonable attorneys’ fees, reasonable costs and
dishursements, incurred in any effort to collect or enforce any of the obligations under this
Guarantee, whether or not any lawsuit Is filed. Notwithstanding anything fo the contrary herein, this
Guarantee shall continue to be effective or reinstated, as the case may be, if at any time payment
of the Obligations, or any part thereof, is rescinded or must otherwise be refumed by Benefictary
upon the insolvency, bankruptey or reorganization of CES or otherwise, all as though the payment
of such Obligations had nof been made.

2, Calpine’s Obtigation. Subject to Sections 1 and 3, Calpine’s obligations under this
Guarantee are absolute and unconditional, shall remain in force untll the Termination Date (and
shall continue fo remain in force following the Termination Date with respect to any Obligations of H
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CES arising with respect fo any Agreement entered into on or prior to the Termination Date) and
shall not be released or discharged for any reason whatsoever prior thereto, including without

limitation;

(i the extension of time for payment or performance of any Obligation or the
amendment, extension or renewal of the Agreement or any Obligation, except that
any such extension, amendment or renewal shall not enlarge Calpine’s obligations
under this Guarantee and Calpine shall have the benefit of any such extension,
amendment or renewal to the same extent as CES (e.g., if CES’s time for payment
of an Obligation has been extended, Calpine shall have no obligation under this
Guarantee to make payment of such Obligation until such time as CES is required
under the extension fo make payment);

(i) any delay or failure by Beneficiary to enforce or exercise any right or remedy under
the Agreement or this Guarantee (except the staflte of limitations applicable by law
1o this Guarantes, if any), or waiver by Beneflciary of any such right or remedy, all of
which rights and remedies shall be cumulative and not mutually exclusive;

- (i)  any transfor, asslgnment or morigaging by Beneficiary of any interest in the
Agreement or this Guarantee;

(v}  the voluntary or involuntary liquidation, dissolution, sale or other disposition of all or
substantially all the assets and liabllitles, or the voluntary or Involuntary
receivership, insolvency, bankuptcy, assignment for the benefit of creditors,
reorganization ar other similar proceeding affecting CES, or the disaffirmance of the
Agreement in any such proceeding;

tv) any merger, consolidation or other reorganlzation' to which CES, Calpine or any
related entity is a party, or any direct or indirect sale or disposition of Calpine’s or
CES's assets or Calpine's direct or indirect ownership interest Ih CES; or

(viy  the existence, validity, enforceability, perfection, release, ar extent of any collateral
for such Obligations. Beneficiary shall not be obligated to file any dlaitn relating fo
the Obligations owing to it in the event that CES becomes subject to a bankruptey,
reorganization, or a similar proceeding, and the failure of Beneficiary {o so fite shall
nof affect Calpine’s obligations hereunder.

3. Assmnment Calpine may not assign this Guarantee or its obligations hersunder
without the prior written consent of Beneficlary, which consent of Beneficiary. shall not ke
unreasonably withheld or delayed. Any reasonable uncerfainty on the part of Beneficiary
conceming the ability on the part of any potential assignee of Calpine to carnry out Calpine's
obligations hereunder shall be considered a reasonable basis for withholding consent, unless and
until the potential assignee cap reasonably satisfy Beneficiary that the potential assignee is
capable of parforming the obligations of Calpine hereunder.

4, Waivers by Calpine. Calpine waives (i) notice of the acceptance of this Guarantes,
demand or presentment for payment to CES or the making of any protest, notice of the amount of
the Obligations outstanding at any time, notice of failure to perform on the part of CES, notice of
any amendment, modification or waiver of or under the Agreement, and all other notices or
demands not specified hereunder, and (ji) any requirement that Beneficiary exhaust any right or
take any action against CES, any collateral security or any other guarantor or surety, whether or
not Beneficiary shall have resorted to any such collateral security, or shall have proceeded against
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any other obligor principally or secondarily obligated with respect to any of the Obligations. Calpine
agrees that Beneficiary may, at any time and from time fo time, either before or after the maturity
thereof, without notice to or further consent of Calpine, make any agreement with CES or with any
other party to or person liable on any of the Obligations, or interested therein, for the extension,
renewal, payment, compromise, discharge or release thereof, in whole or In pari, or for any
modification of the terms thereof or any agreement between Beneficiary and CES or any such
other party or pergon, without in any way impairing or affecting this Guarantee.

5. Representations and Warranties, Calpine hereby represents and warranis that it
has all necessary and appropriate powers and authority to execute and perform under this

Guaraniee and that such Guarantee constitutes its legal, valid and binding obligations enforceable
against it in accordance with its terms (except as enforceability may be limited by bankruptey,
insolvenay, meratorium and other similar laws affecting enforcement of creditors’ rights in general

principles of equity).

6. Subrogation. Calpine will not exercise any rights that it may acquire by way of
subragation until all Obligations (within the Guarantee Cap Amount) to Beneficiary shall have been
paid in full, If any amount shall be paid to Calplne in violation of the preceding sentencs, such
amount shall be held for the benefit of Beneficiary and shall forthwith be paid to Beneficiary to be
credited and applied to the Obligations, whether matured or un-matured. Subject to the foragoing,
upon payment of all the Oblfigations, Calpine shall be subrogated fo the rights of Beneficiary
against CES, and Beneficiary agrees to taks at Calpine's expense such steps as Calpine may
reasonably request to implement such subrogation.

7. Miscellaneous, No provision of this Guarantee may be amended or waived except
by a writien instrument executed by Calpine and Bensficlary. This Guarantee shall not be deemed
to benefit any person except CES, Calpins and Beneficiary. In ¢ase any one or more of the
provisions contained in this Guarantee should he invalid, illegat or unenforceable in any respect,
the validity, legality and enforceability of the remaining provisions shall not in any way be affected

or impaired thereby.

8. Governing_Law. THIS GUARANTEE SHALL BE GOVERNED BY AND
CONSTRUED IN AGCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
WITHOUT REFERENGCE TO CHOICE OF LAW DOCTRINE. CALPINE HEREBY
IRREVOCABLY WAIVES ANY AND ALL RIGHT TC A TRIAL BY JURY WITH RESPECT TO
ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS GUARANTEE.

9. Notices. Notices under this Guarantee shall be deemed received if sent to the
address specified below: (i) on the day received if served by overnight express dstivery, and (ii}
four business days after mailing if sent by ceriified, first class mall, return receipt requested. i
Any parly may change its address fo which notice is given hereunder by providing notice of |
same in accordance with this Section 9.

Ta Bengficiary: Southwestern Public Service Company
1800 Larimer Street, Suite 1000, Denver GO 80202
Denver, CO 80202
Altn: Managing Director, Risk Strategy and Control

With copy to: Southwestern Public Service Company,
c/o Xcel Energy Services Inc,,
1800 Larimer Street, Suite 1000, Denver CO 80202
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Atin: Manager, Structured Purchases

To Calpine: Calpine Corporation
717 Texas Avenue, Suite 1000
Housfon, TX 77002
Attn: Risk Management Counsel

With copy to: Calpine Energy Services, L.P.
717 Texas Avenue, Sulte 1000
Heuston, TX 77002
Attn: Director of Corporate Credit

IN WITNESS WHEREOF, Calpine has executed this Guaraniee as of the date first above
wiitten,

CALPINE CORPORATION 5
{a Delaware Corporation ) i

By:
Name:
Title:
Date:

27
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FIRST AMENDMENT TO CONFIRMATION LETTER

This First Amendment to Confirmation Letter (“First Amendment”) is entered
into as of June A% , 2014, by and between Calpine Energy Services, L.P., a Delaware
limited partnership (“Seller”) and Southwestern Public Service Company, a New Mexico
corporation (“Buyer™). Buyer and Seller are hereinafter referred to individually as a
“Party” and collectively as the “Parties”.

WHEREAS, Buyer and Seller have entered into a Confirmation Letter dated June
1, 2012 (the “Confirmation Letter”) pursuant to which Seller agreed to sell Capacity and
Unit Firm Energy to Buyer, as amended; and

WHEREAS, Buyer and Seller desire to amend the Confirmation Letter to reflect
changes expected to result from the commencement of the Southwest Power Pool (the
“SPP”} Integrated Marketplace (the “SPP Market”) that commenced on March 1, 2014.

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and
intending to be legally bound hereby, Buyer and Seller hereby agree as follows:

1. Capitalized terms used but not defined herein shall have the meanings set forth in
the Confirmation Letter.

2. The attached Day-Ahead and Real Time Energy Market Protocols (“Exhibit A”)
are hereby incorporated into the Confirmation Letter.

3. Upon commencement of the SPP Market, which was launched on March 1, 2014,
Seller agrees to offer available energy in accordance with the Confirmation Letter
(as amended by this First Amendment) to the SPP Market in conformance with
the SPP Market Rules (as defined below).

4. Exhibit A sets forth the understanding of the Parties to implement the Change in
Regional Territory provision of the Confirmation Letter relating to the SPP
Market. All terms and conditions of the Confirmation Letter remain unchanged
except as set forth herein.




WP/I-4(CD)

Page 485 of 1449
Sponsors: Klein, Romer
2017 TX Rate Case

5. For avoidance of doubt, the Confirmation Letter shall be deemed to be amended
to reflect all of the rules that are implemented as part of the SPP Market (“SPP
Market Rules”).

[Intentionally left blank, signature page to follow]
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IN WITNESS WHEREQF, the Parties have caused this First Amendment fo be

executed as of the day and year first written above.

Calpine Energy Services, L.P.

By: %XLM %

U
Name: :\If\{k\aif\ﬂﬁ 600&\\"(\’//’(“
ride: \Nice President

Southwestern Public Service Company, a New Mexico corporation

Name: m er@és M/\

Title: xD/ St - TP el E LS
Xeel Energy Services Inc.,, as Agent for
Southwestern Public Service Company, a New
Mexico corporation
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EXHIBIT A

Day-Ahead and Real Time Energy Market Protocols

Bilateral Settlement Schedule Option

The Seller shall offer the Contract Capacity (200 MW) into the Southwest Power
Pool, Inc. (“SPP") Day-Ahead (“DA”") market (“DA Market”) and Real Time Energy
Balancing market (“RTBM”) on behalf of the Buyer every day unless Seller notifies
the Buyer of a Planned Outage or an unscheduled or Forced Outage as described in
the Confirmation Letter.

After the DA Market results are published by SPP:

A. Buyer and Seller shall agree upon a “look back calculator” (via a mutually
agreeable calculation spreadsheet} that will determine the DA Bilateral
Settlement Schedule (“DA BSS”) at the time of the posted SPP DA Market
results. It is understood that the look back calculator is intended to
capture the Confirmation Letter dispatch characteristics as closely as
possible. The look back calculator will take into account the previous
day’s DA BSS to determine minimum downtime, minimum runtime,
scheduling and variable charges. If Seller offers the Contract Capacity at
dispatch characteristics consistent with or less than the Confirmation
Letter terms, the look back calculator shall be used to determine the
Requested Energy, subject to the Contract Capacity being committed by
SPP for the hours committed in the DA Market.

B. Within three (3) days following publishing of the DA Market results,
Seller shall submit and Buyer shall confirm a DA BSS at the Delivery Point
for the amount of Buyer’s Requested Energy where the sum of the
revenues at the Facility’s LMP exceeds the contracted costs as determined
by the look back calculator.

C. If Buyer sends a DA BSS to Seller as calculated by the look back calculator
and the Contract Capacity is not committed by SPP in the DA Market for
any portion of the DA BSS, then no DA BSS shall be entered for the period
the Contract Capacity was not committed in the DA Market as long as
Seller offered the Contract Capacity in the DA Market at or lower than the
dispatch characteristics as described in Section F hereof. If Buyer sends a
DA BSS to Seller as calculated by the look back calculator and the Contract
Capacity is not committed in the DA Market for any portion of the DA BSS,
Seller shall provide to Buyer the dispatch characteristics that were used
to offer the Contract Capacity into the DA Market for the applicable day.
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. The hourly volume of the DA BSS shall be 200 MW unless instructed
otherwise by SPS.

. The DA BSS shall cover a minimum of (i) three (3) consecutive hours for
the first 50 MW Scheduled Quantity or (ii) eight (8) consecutive hours for
the 130 MW and 200 MW Scheduled Quantity. There shall be a minimum
of eight (8) hours minimum downtime between DA BSS schedules.

. The dispatch characteristics shall be consistent with the Confirmation
Letter and include the following:

Variable 0&M Charge

Quantity of Gas multiplied by the Cost of Gas

Scheduling Charges

Other variable costs Buyer is obligated to pay Seller under the
Confirmation Letter (e,g. Emissions Costs).

Lo oW

. Seller’s submittal and Buyer’s confirmation of a DA BSS or a Real Time
BSS (as defined below) shall be deemed Delivered Energy at the Delivery
Point,

. Buyer shall be settled directly by SPP for the Delivered Energy pursuant
to the DA BSS or Real Time BSS.

In the event the Turbine is unavailable or de-rated as a result of an
unscheduled outage or Forced Outage, the Seller has the option to deliver
Replacement or Alternate Energy at the Delivery Point.

The DA BSS option, as described in A through H above, will be evaluated
over contiguous commitment periods, including those that span muitiple
days.

. The DA BSS option shall be in effect everyday for the purposes of the
Energy Call Option unless Seller is notified by 8:00 am CPT to cease or to
establish a self-commitment of the Contract Capacity for the subsequent
calendar day.

. Within one hour after SPP posts the DA Market results, an email will be
sent by Buyer to Seller at SPScontract@calpine.com with the schedule
that will be entered into SPP as a DA BSS. The email from Buyer to Seller
shall indicate 0 MW for all hours in which there is no schedule. If there is
no energy schedule for any hour for such day, then within 15 minutes of
the receipt of such email, an email will be sent by Seller to Buyer at

dlrtelectricmarketerssps@xcelenergy.com  declaring  whether the

Contract Capacity otherwise was committed into the DA Market.
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M. For any hours where no schedule will be entered into SPP as a DA BSS
and the Confract Capacity was not otherwise committed to the DA
Market, Buyer will have the right, subject to the contractual notification
times and SPP commitment, to dispatch in the RTBM any capacity not

cleared in the DA Market.

N. If the Contract Capacity is dispatched in the RTBM pursuant to a Buyer
request described in M above, within three (3) days of the Operating Day
(Operating Day as defined under Attachment AE of the SPP Tariff) Selier
shall submit and Buyer shall confirm a Real-Time Bilateral Settlement
Schedule (“Real-Time BSS”) at the Delivery Point for the amount of
Buyer’s schedule dispatched in Real-Time.

0. In the event that Seller is unable to deliver due to an unscheduled outage
or Forced Outage, Seller shall notify Buyer within fifteen (15) minutes or
as soon as reasonably practical of such unscheduled outage or Forced
Outage. The notification shall notify Buyer of the occurrence of the
unscheduled outage or Forced Outage, the anticipated shortfall amount
and duration to the schedule. For any anticipated shortfall amount
resulting from an unscheduled outage or Forced Outage of the Turbine,
the shortfall amount shall be allocated to Buyer on a pro rata basis equal
to the Schedule energy amount divided by the capacity of the Turbine. A
Real-Time BSS from Buyer to Seller will be entered by Seller and
confirmed by Buyer in an amount equal to the shortfall caused by the an
unscheduled outage or Forced Outage unless Replacement Energy or
Alternate Energy is provided. The entry of a Real-Time BSS from Buyer to
Seller will not affect any previously entered DA BSS from Seller to Buyer.

P. Buyer shall be responsible for any SPP Integrated Market imbalance charges,
scheduling charges, offsets or other costs associated with a Real Time BSS
(“Charges™). The Charges shall be documented and shall be associated with
the Contract Capacity. Seller agrees to provide Buyer reasonable
documentation to support such Charges.
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Corp Doc. # 187216

Final

SOLAR ENERGY PURCHASE AGREEMENT
BETWEEN
SOUTHWESTERN PUBLIC SERVICE COMPANY
AND

SuNE SPS1,LLC

@ XcelEnergy

- December 11, 2009 -
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SoLAR ENERGY PURCHASE AGREEMENT
BETWEEN
SUNE SPS1,LLC
AND
SOUTHWESTERN PUBLIC SERVICE COMPANY

This Solar Energy Purchase Agreement (this *PPA”) is made this 23 day of
December , 2009, by and between (i) SunE SPS1, LLC (“Seller”), a Delaware limited
liability company with a principal place of business at 12500 Baltimore Avenue,
Beltsville, Maryland, and (i) Southwestern Public Service Company ("Company”), a
New Mexico corporation with managing offices in Denver, Colorado. Seller and
Company are hereinafter referred to mdawdually as a “Party” and collectively as the
“Parties”.

WHEREAS Seller desires to develop, design, construct, own and operate a solar
electric generating facility with an expected total name plate capacity of approximately
10 MW AC, and which is further defined below as the “Facility”; and

- WHEREAS Seller intends to locate the Facility near the SPS Dollarhide
Substation in Lea County, New Mexico and to interconnect the Facility with the
Interconnection Provider's System; and

WHEREAS Seller desires to sell and deliver to Company at the Point of Delivery
the Solar Energy produced by the Facility and associated Solar Energy Credits and
RECs and Company desires to buy the same from Seller; and

WHEREAS Seller has responded to Company’s solicitation of bids for the
provision of Solar Energy and Company has accepted Seller's offer in accordance with
the terms and conditions set forth in this PPA.

NOW, THEREFORE, in consideration of the mutual covenants herein contained,
the sufficiency and adequacy of which are hereby acknowledged, the Parties agree to
the following:

Article 1 - Definitions and Rules of Interpretation

1.1 Rules of Construction. Except as otherwise provided in the PPA, the
capitalized terms listed in this Article shall have the meanings set forth herein whenever
the terms appear in this PPA, whether in the singular or the plural or in the present or
past tense. Other terms used in this PPA but not listed in this Article shall have
meanings as commonly used in the English language and, where applicable, in Good
Utility Practice. Words not otherwise defined herein that have well known and generally
accepted technical or trade meanings are used herein in accordance with such
recognized meanings. In addition, the following rules of interpretation shall apply:

{A)  The masculine shall include the feminine and neuter.

2017 TX Rate Case




WP/1-4(CD)
Page 496 of 1449

Sponsors: Klein, Romer

Final

(B) References to “Atticles,” "Sections,” or "Exhibits" shall be to
articles, sections, or exhibits of this PPA.

(C) The Exhibits attached hereto are incorporated in and are intended
to be a part of this PPA; provided, that in the event of a conflict between the terms of
any Exhibit and the terms of this PPA, the terms of this PPA shall take precedence.

(D) This PPA was negotiated and prepared by both Parties with the
advice and participation of counsel. The Parties have agreed to the wording of this
PPA and none of the provisions hereof shall be construed against one Party on the
ground that such Party is the author of this PPA or any part hereof.

(E) The Parties shall act reasonably and in accordance with the
principles of good faith and fair dealing in the performance of this PPA. Unless
expressly provided otherwise in this PPA, (a) where the PPA requires the consent,
approval, or similar action by a Party, such consent or approval shall not be
unreasonably withheld, conditioned or delayed, and (b) wherever the PPA gives a Party
a right to determine, require, specify or take similar action with respect to a matter, such
determination, requirement, specification or similar action shall be reasonable.

(F) Use of the words "include” or “including” or similar words shall be
interpreted as “including but not limited to” or “including, without limitation.”

(G)- Use of the words “tax” or “taxes” shall be interpreted to include
taxes, fees, surcharges, and the like.

1.2 Interpretation with Interconnection Agreement. Each Party conducts its
operations (i) in a manner intended to comply with FERC Order No. 717, Standards of

Conduct for Transmission Providers, requiring the separation of its transmission and
merchant functions. Moreover, the Parties acknowledge that Company’s transmission
function offers transmission service on its system in a manner intended to comply with
FERC policies and requirements relating to the provision of open-access transmission
service. The Parties recognize that Seller will enter into a separate Interconnection
Agreement with the Interconnection Provider.

(A) The Parties acknowledge and agree that the Interconnection
Agreement shall be a separate and free-standing contract and that the terms of this
PPA are not binding upon the Interconnection Provider.

(B) Notwithstanding any other provision in this PPA, nothing in the
Interconnection Agreement shall alter or modify Seller's or Company’s rights, duties and
obligations under this PPA. This PPA shall not be construed to create any rights
‘between Seller and the Interconnection Provider.

(C) Seller expressly recognizes that, for purposes of this PPA, the
Interconnection Provider shall be deemed to be a separate entity and separate
contracting party whether or not the Interconnection Agreement is entered into with
Company or an Affiliate of Company.
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1.3 Interpretation of Arrangements for Electric Supply to the Facility. This
PPA does not provide for the supply of retail power to the Facility for any purpose
("House Power”). Seller shall contract with the local utility in whose retail service
territory the Facility is located (“Local Provider”) for the supply of House Power.

(A) Seller's arrangements for the supply of House Power to the Facility
shall be separate and free-standing arrangements. The terms of this PPA are not
binding upon the Local Provider. For purposes of this PPA, the Local Provider shall be
deemed to be a separate entity and separate contracting party, whether or not the
Local Provider is Company or an Affiliate of Company.

(B)  Notwithstanding any other provision in this PPA, nothing in Seller’s
arrangements for the supply of House Power to the Facility shall alter or modify Seller's
or Company's rights, duties and obligations under this PPA. This PPA shall not be
construed to create any rights between Seller and the Local Provider.,

(C) Subject to Seller’s right to self-generate and consume energy
concurrently generated by the Facility, Seller shall obtain House Power exclusively from
the Local Provider. Seller shall not obtain House Power back through the
Interconnection Facilities, and waives any regulatory or other legal right to the contrary.

1.4  Definitions. The following terms shall have the meanings set forth herein:

“Abandonment” means (i) the relinquishment of all possession and control
of the Facility by Seller, other than a transfer permitted under this PPA, or (i) if prior to
the Commercial Operation Date, complete cessation of the design, construction, testing
and inspection of the Facility for thirty (30) consecutive Days by Seller and/or Seller's
contractors, but only if such relinquishment or cessation is not caused by or attributable
to an Event of Default of, or request by, Company, or an event of Force Majeure.

“AC” means alternating electric current.

“Affiliate” of any named person or entity means any other person or entity
that controls, is under the control of, or is under common control with, the named entity.
The term “control” (including the terms “controls”, “under the control of* and “under
common control with”) means the possession, directly or ‘indirectly, of the power to
direct or cause the direction of the management of the policies of a person or entity,
whether through ownership interest, by contract or otherwise.

"Applicable Law" means all applicable laws, statutes, treaties, codes,
ordinances, regulations, certificates, orders, licenses and permits of any Governmental
Authority, now in effect or hereafter enacted, amendments to any of the foregoing,
interpretations of any of the foregoing by a Governmental Authority having jurisdiction,
and all applicable judicial, administrative, arbitration and regulatory decrees, judgments,
injunctions, writs, orders, awards or like actions (including those relating to human
health, safety, the natural environment or otherwise).
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“Business Day” means any calendar day that is not a Samrday, a Sunday,
or a NERC recognized holiday.

“Code” means the U.S. Internal Revenue Code of 1986, including
applicable rules and regulations promulgated thereunder, as amended from time to
time.

“Commercial Operation” means the period beginning on the Commercial
Operation Date and continuing through the Term of this PPA.

“Commercial Operation Date” or “COD" for the Facility means the date of
Seller's COD Notice with respect thereto under Section 4.8 below, subject to
confirmation by Company in accordance with Section 4.8.

“Commercial Operation Milestone” means the Construction Milestone for
the Commercial Operation Date. The Commercial Operation Milestone is specified in
Exhibit A.

“Commercial Operalibn Year” means.any consecutive twelve (12) month
period during the Term of this PPA, commencing with the Commercial Operation Date
or any of its anniversaries.

“Committed Solar Energy” shall have the value shown on Exhibit K.

“Conditions” shall have the meaning set forth in Section 4.8. _

“Construction Milestone(s)” means the date(s) set forth in Exhibit A by
which Seller agrees to achieve the corresponding result(s) specified for such date(s),
including the Commercial Operation Milestone. .

“NMPRC” means the New Mexico Public Regulation Commission or any
successor agency.

“Day”-means a calendar day.
“DC" means direct electric current.
"Delay Damages” shall have the meaning set forth in Section 12.4,

“Electric Interconnection Point” means the physical. point at which
electrical interconnection is made between the Facility and the Interconnection
Provider's Sy_stem, as indicated on Exhibit B.

“Electric Metering Device(s)” means all metering and data processing
equipment used to measure, record, or transmit data relating to the Solar Energy
output from the Facility. . Electric Metering Devices include the metering current
transformers (“CTs") and the metering voltage transformers (“VTs").
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"Eligible Energy Resource" means any resource that qualifies as such
under NMAC 17.9.572.7 D.

“Emergency” means an emergency condition as defined under the £

- Interconnection Agreement and any abnormal interconnection or system condition that

requires automatic or immediate manual action to prevent or limit loss of Company’s

load or generation supply, that could adversely affect the reliability of the Company

system or generation supply, that could adversely affect the reliability of any
interconnected system, or that could otherwise pose a threat to public safety.

“Environmental Contamination® means the introduction or presence of
Hazardous Materials at such levels, quantities or location, or of such form or character,
as to constitute a violation of federal, state or local laws or regulations, and present a
material risk under federal, state or local laws and regulations that the Site will not be
available or usable for the purposes contemplated by this PPA.

“Event of Default” shall have the meaning set forth in Article 12.

“Expected Solar Irradiation” for any 12-month period means the annual
average solar irradiation values for the nearest site located in the National Solar
Radiation Data Base 1990 — 2005 Update. The Expected Solar Irradiation (global
honzonial) is 1,943kWh/m?fyr, the Expected Solar Irradiation (direct nonnai) is 1,805
KWh/m? Iyr, and the Expected Solar Irradiation (global diffuse) is 04 kWh/m>Hyr.

“Facility" means Seller's solar electric generating facility and Seller's
Interconnection Facilities, which shall be an Eligible Energy Resource, as identified and
described in Article 3 and Exhibit B to this PPA, including all of the following, the
purpose of which is to produce electricity and deliver such electricity to the Electric
Interconnection Point: Seller's equipment, buildings, all of the generation facilities,
including generators, turbines, step-up transformers, output breakers, facilities
necessary to connect to the Electric Interconnection Point, protective and associated
equipment, improvements, and other tangible assets, contract rights, easements, rights

~of way, surface use agreements and other interests or rights in real estate reasonably
necessary for the construction, operation, and maintenance of the electric generating
facility that produces the Solar Energy subject to this PPA.

“Facility Debt” means the obligations of Seller to any lender or lessor
_pursuant to the Financing Documents, including principal of, premium and interest on
indebtedness, fees, expenses or penalties, amounts due upon acceleration,
prepayment or-restructuring, swap or interest rate hedging breakage costs and any
claims or interest due with respect to any of the foregoing.

"Facility Lender” means, collectively, any lender(s) or lessors providing
any Facility Debt and any successor(s) or assigns thereto.

“‘FERC” means the Federal Energy Regulatory Commission or any
successor agency.
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"Financing Documents® means the loan, credit or lease agreements,
notes, bonds, indentures, security agreements, lease financing agreements,
morigages, deeds of trusi, interest rate exchanges, swap agreements and other
documents relating to the development, bridge, construction and/or permanent debt
financing for the Facility, including any credit enhancement, credit support, working
capital financing or refinancing documents, and any and all amendments,
maodifications, or supplements to the foregoing that may be entered into from time to
time at the discretion of Seller in connection with development, construction,
ownership, leasing, operation or maintenance of the Facility.

“Force Majeure” shall have the meaning set forth in Article 14.

“Forced Outage” means any condition at the Facility that requires
immediate removal of the Facility, or some part thereof, from service, another outage
state, or a reserve shutdown state. This type of outage resuits from immediate
mechanicall/electrical/hydraulic control system trips and operator-initiated trips in
response to Facility conditions and/or alarms.

“Good Utility Practice(s)” means the practices, methods, and acts
(including the practices, -methods, and acts engaged in or approved by a significant
portion of the electric power generation industry, SPP and/or NERC) that, at a
particular time, in the exercise of reasonable judgment in light of the facts known or
that should reasonably have been known at the time a decision was made, would have
been expected to accomplish the desired result in a manner consistent with law,
regulation, permits, codes, standards, equipment manufacturer's recommendations,
reliability, safety, environmental protection, economy, and expedition. With respect to
the Facility, Good Utility Practice(s) includes taking reasonable steps to ensure that:

(A) equipment, materials, resources, and supplies, including spare
parts inventories, are available to meet the Facility’s needs;

(B) sufficient operating personnel are available at all times and are
adequately experienced and trained and licensed as necessary to operate the Facility
properly, efficiently, and in coordination with Company and are capable of responding
to reasonably foreseeable Emergency conditions whether caused by events on or off
the Site;

(C) preventive, routine, and non-routine maintenance and repairs are
performed on a basis that ensures reliable, long-term and safe operation, and are
performed by knowledgeable, trained, and experiericed personnel utilizing proper
equipment and tools;

(D) appropriate monitoring and testing are performed to ensure
equipment is functioning as designed;

(E) equipment is not operated in a reckless manner, in violation of
manufacturer’'s guidelines or in a manner unsafe to workers, the general public, or the
interconnected system or confrary to environmental laws, permits or regulations or
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